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[IpemucioBue

ITonoxxeHue OPUAMYECKON HAYKH B HAIlEld CTpaHe, B
Poccumn, na u, noxanyii, BO BCEM MUPE, MPOTUBOPEUHUBO.

C onHOI CTOPOHBI — CJIOBA U JIO3YHTU O MPABE U 3aKOHE.
O ux He3bIONeMOCTH, BIUIOTH (KaK 3TO CIYYHJIOCH B Hammen
cTpaHe) A0 moctynara o "gukrarype 3akoHa". O HeoOxomu-
MOCTH peliaTh BCe KOH(JUKTHBIE BOMPOCHI "MO 3aKOHY" U
"tonbKko cyaom". O BaKHOCTHU MPaBOBOIl peopMbl, 0COOEHHO
cyneOHOWM. 3HA4YUT, €CiM CIeNoBaTh TAakoro poaa (akrtam,
HeOOXOAMMOCTh BO3BBILICHUS MPaBa M HAyKU MMPaBa, UX BbI-
COKO€ O0IIeCTBEHHOE MPH3HAHHE.

C npyroii ke CTOPOHBI — TMPOUCXOASIINE B MHUPE, 1A U,
MOXKaNyHd, B KaXIO0H cTpaHe, cTpamHbie (akThl Oe33aKOHUs
Y TIOTIpaHusi mpasa. PacnpocTpaHeHHast UX TPAKTOBKA B OTHO-
IeHUH U30paHHBIX CTpaH — Kak OyaTo Obl MpocTo "upes-
MEPHOCTB" WM "HEaleKBaTHOCTh" BJIACTHBIX akiuil. J[BOiHOM
CTaHIAPT MO PUANYECKUM BormpocaM. OTCyTCTBUE IPOMKO-
ro U YBEPEHHOTO TOJIOCa MIPABOBENOB MO BCEM 3TUM jAenaM. B
3TON CBSI3U — OBITYIOIIHE MPEACTABICHUS O KOPUAUYECKOM
HayKe KaK O HEKOH HYKHOH, HO BCe ke "momcoOHOH" muc-
LUILJIMHE, PU3BAHHOW OOCJYKUBAaTh BJIACTb, 3aKOHOIATEJIS,
NeSITEbHOCTh OPUANYECKUX YUPEKICHHUH, B 4€M-TO TMOMO-
raThb HacejleHur. Mnu, xyxke TOro, — HEU3MEHHO ObITb O0H-
TEJIbI0 MPUMHUTHUBHBIX M CIEKYJSSTHBHBIX HIEOJIOTH3UPOBAH-
HBIX 3HAHUM, MPUCTYXKHULEH CUJIbHBIX MUPa CETO.

W ¢ >Toli TOUKM 3peHUs] camMOe, Ha MOU B3IJIsJ, TPEBOXK-
HOE — 3TO TO OOCTOSATENBCTBO, YTO HUKOMY, KaXXETCs, U B
rOJIOBY HE MPUXOIUT MOCTABUTDH FOPUCTIPYIASHIIMIO B OJIUH PSILT
C OPYTMMH OTPACISIMH 3HAHUH, C €CTECTBEHHBIMU U TEXHH-
4yeCKUMHU HaykamH, ¢ "¢usukamu" u "marematukamu". U tem



IIpemciioBre

MOPaKAKOLINA BOOOpAKEHNUE B3JIET HAYKH B IIEJIOM, MOIIHOE
IIPOHUKHOBEHUE 4YEJIOBEUECKUX 3HAHUN B HEBENIOMBIE CEKpe-
ThbI IPUPOABI, MUPO3/1aHHUs, OBJIaJCHNUE JIFOIbMU HOBBIMU TPHU-
POOHBIMM CHJIAMU U BO3MOKHOCTSIMH, KOTOpbIE€ HaKOHEL-TO
pelaT MHOXECTBO JKU3HEHHBIX TPOOIeM.

Mexny TeM He SBJSIFOTCS JIM TAKOro poja MpeAcTaBle-
HUsl BCEro JIMIIb OTPAKEHUEM CYIIECTBYIOIIETO COCTOSIHUSA
IYMaHUTAPHBIX HAYK U NMPaBOBEIEHUS], YTBEPAUBLINXCA B HUX
Hay4yHbIX opueHTanuu? B Poccun x Tomy ke eme — oTpa-
JKEHHEeM HeNpPeO0JeHHbIX IMOCIEACTBUNH KOMMYHHCTHUYECKON
UEO0JIOTHH, MTOCTPOEHHON HAa OTPHULAHUU MPaBa KaK BBICIIECH
I'YMaHUTAPHON KaTEropuu, TPYAHOCTEH U mpodjeM nepexona
K COBPEMEHHOMY rpaxaaHckoMy obmecTBy. Ha 3amane
K€ — BJIMSIHUEM HEraTHBHBIX CTOPOH Y3KOIOHMMAaeMOW pbl-
HOYHOI WAEOJOruM, MPaKTUKU "pbIHKA", HACTPOEHUH "KOHLA
ucTopun", a B 3TOH CBSI3U — BCe OOJbIICH MPU3EMIICHHO-
CTBIO IOPHIUYECKOH HayKH, ee Cyry0o mparMaTH4ecKoi 3am-
KHYTOCTBIO, YTPaTOM HaNpaBI€HHOCTH HAy4YHOH MBICIU IO
BOIIPOCaM IpaBa Ha BBICOKYIO TEOPHIO, U OTCIOJla — IOTepen
OLIYLIEHUsT U MOHUMAaHHS CBOEOOpasus MpaBa, €ro yHHKaJb-
HOM, AAJIEKO HE BO BCEM €llle NTOHATON LIEHHOCTH .

Tak 4TO, mMyMaercs, BIOJHE 3aKOHOMEpPHA IMOCTAHOBKA
BOIIPOCA: HE HACMANO U 6PeMs OYeHUmb CYuecmeyoujue
pyoesicu u nomenyuu 6 Hayke npaea? Ilpu Bcell BAXKKHOCTH U
HECOMHEHHON aKTYaJIbHOCTH CYLIECTBYIOIIUX B COBPEMEHHOU
IOPUINYECKON HayKe MOAXOAOB M pyOexeH, MpOIUKTOBAH-
HBbIX MHTE€pEeCaMHU MPaKTHUYECKON FOPUCIPYAEHLHUHU, U OT4a-
CTH PUIOCOPCKUMH U COLIMOJIOTUYECKIUMH METOIOJOTUIMH,

T Kak yrxe momMedeHo B Mreparype, "MoHITHE Ipasa (TOBOPS TOUHES: TeMA
CTPOTOTO IPABA M MPABOBOTO TOCYIAPCTBA) B MOCICAHHE ICCATHICTHS HC
BBIIBHTAIACH B CTPAHAX 3alada HA MEPBBIM IUIAH KPYIHBIX H JTHTCIBHBIX
unocoderux muckyccuit” (cm.: Cosogees O. FO. Y. KaHT: B3auMOIONOTHH-
TEILHOCTh MOpaH u mpasa. M.: Hayka, 1992. C. 15). He o3Hauaer jm 310
SBJICHHE B 3AIIATHOM MHPE OTPAKCHUS B FOPHIHYCCKON HAYKE OIHOTO H3 HE
OYCHb PAJOCTHBIX HTOTOB PA3BHTHA J'II/I6epaJ'II>HI>IX HHBHHI/ISaHHﬁ, HA3BAHHO-
ro ®. Oykysamor "koHIOM HCTOpur"? TeM KOHIIOM, KOTHA, MO CIoBaM (hu-
nmoco(a, BMECTO ACP3HOBCHHSA, MACAIM3MA M MY:KECTBa B03001amaeT "3Ko-
HOMHYCCKHI pacyeT, OCCKOHCUHBIC TCXHUYCCKHE MPoOIeMBbl, 3a00Ta 00 KO-
JIOTHH M YAOBJICTBOPCHHE M30IIPCHHBIX 3aIIPOCOB moTpeOuTe s’ (cm.. Dyky-
ama ®@. Konen ucropun? // Bonpocs pumocoduu. 1990. Ne 3. C. 148).



IIpemciioBre

He OyJleT I ONMpaBJaHHBIM BHUMATEIBHO HPUISAOembCsl K
npagy ¢ mex Juce 0OUEHAYUHBIX NO3UYUL, KOMOPbIe XAPAK -
mepHbvl 051 eCmeCmEeHHbIX U mexuuuyeckux xHayk? U He
PacKpOIOTCS JIM TOraa Takue pyOeku Teopuu mpasa, KOTO-
pBie Kak pa3 u TpeOYHTCS COBPEMEHHOH 3Mmoxe u, ObITb MO-
JKET, SIBJISIFOTCS PEINaoIUMU sl cyaed JIromei, Bcero 4ueso-
BEYECKOro odecrna’?

IMoucku oTBeTa Ha MPUBEACHHBIE BOMPOCHI U MPUBEIH K
psAOy BBIBOJOB W MPENINOJIOKEHUH, KOTOPbIE, MO BCEM JaH-
HBbIM, €CJIM M HE BBIBOJSAT IOPUCIPYASHIUI HA YPOBEHb CO-
BPEMEHHOW HAyKH B IEJIOM, TO BO BCSKOM CjIy4ae Hago To-
JlaraTh, HAMEUAIOT HEKOTOPbIE MPEANOCHIIKU U MyTH AJIS1 TOTO,
9TOOBI TPUOIU3UTBCA K TakoMmy pybexxy. MM, Takoro popaa
BBIBOJIAM U TIPEIINOJIOKEHUSAM, (POPMYIHPYEMBIM B MOPSIIKE
MOCTAHOBKH HAY4YHBIX MPOOJIeM, U MOCBAIIEHA 3Ta KHUTA.



YacTb niepBas
Jlorma npaBa

I'maBa niepBas
AHanutudeckas FopUCHPYICHIUS

§ 1. AHanuTnyeckas rpucnpyacHIus
UCTOKHU, COJICPIKAHUE, OTBETBIICHUS )

1. AHATUTHYECKAs! IOPUCTIPYAeHIHs (IOpUANYecKasi 10r-
MATHKA): HCTOKH, coaep:kanue. Hayka o npase (mpaBoBee-
HUE) — 3TO OOIeCTBeHHAs, T'YMaHUTApHAs HayKa, MOCBS-
[IeHHAs, KaK W WHbIe C(epbl TYMAaHUTAPHBIX 3HAHUH, SIBJIE-
HUSIM O0IEeCTBEHHOW YKU3HU JIFOIEH.

Ho npaBoBenenne — oOiiecTBeHHas (ryMaHUTapHas)
HayKa CHeyuUaIbHAA.

Ee cBoeoOpa3ue kak crenuaibHON HAYKH 3aKJIF0YAETCs
B TOM, YTO OHA UCTOPUYECKH CTaJia CKJIAAbIBATHCS U BO MHO-
TOM COCTOSIaCh KakK ompaciv npuxiaouvix suauuii. Camo
BO3HUKHOBEHHE IOPUIUYECKONW HAyKU Kak 0coboil oTpaciu
3HAHUN CBSI3aHO C TIOSIBJICHMEM FOPUCTOB, 3HATOKOB IMpaBa
(mpodeccuoHaNBHBIX CyleH, COCTAaBUTENIEH TEKCTOB 3aKOHOB,
KOHCYJIBTAHTOB MO FOPUAHYECKHM BOMPOCAM, UCTIOJHUTENEH
3aKOHOB), HEOOXOIMMOCTBIO HX IMMOATOTOBKH, OOyUYEHHUs, OIIE€H-
k¥, (hopMyIUpPOBaHUS U TEpenayd HAKAIIHBAEMOIrO B IOPH-
IUYECKOH MPaKTHKE OIbITA, €r0 COBEPIISHCTBOBAHUS.

Kak u uHBIe cnienuanbHble OTPACiIM 3HAHUM, CTOJb XKe
UCTOPUYECKU U3HAYAJbHBIE, OTHOCSIIUECS K MEPBUYHBIM ILIa-
CTaM TO3HABATEJbHO-MPUKIAAHONW KYJIbTYpPbl (MEIHIIUHA,
00OOIIEHHBII OMBIT U HABLIKK PeMecell, MaTepUaIbHOW TeX-
HUKH), IPABOBbIE 3HAHUS HA MEPBbIX MOpPaxX MMEJU U B HEMa-
JIOW CTENEeHW COXPAHUJIM B TOCIENYIOIIEM MPEUMYINEeCTBEHHO
TEXHUKO-TIPUKJIATHON XapaKTep, KOraa UX COLHATbHBIE U TEM



I'masa 1. AHammTHYECKAS FOPHUCTIPY ICHIUS

Ooylee — AyXOBHO-T'YMaHHCTHYECKHE OCOOEHHOCTU HE BCErya
MIPOSIBJISIFOTCST U (PUKCHPYIOTCSI.

B 37101 cBsi3u cBOeOOpasue MpaBOBENEHUs KaK HAYKU BO
MHOTOM OOBSICHSIETCSI TeM, YTO CaMoO AEHCTBYIOIIEE MPaBO B
MPAKTUYECKUX JAeNiaX U OTHOLICHHUSIX BBICTYIAET B BHJE OCO-
0oro cexkTopa COLMAIbHON HEHCTBUTEIHLHOCTH — 3aKOHOB,
IOPUIUYECKON MPAKTHKH, MPELEIEeHTOB, MPABOBbIX OOBIYAEB.
OTcroga UCTOPUYECKU MOJYYHUIIOCh TaK, YTO 3TOT CEKTOp CO-
UAJIbHOM JKU3HH Cpa3y ke CTall (aKTHUeCKOW OCHOBOM Tpa-
BOBBIX 3HAHUMN, NCKOHHBIM MPEAMETOM KOPHINYECKON HAYKH.
[IpaBoBbIe 3HAHUS B CUJIy 3TOTO MPHOOpPENTH MO CBOEMY CO-
OEPKAHUID XapakTep ropuouyeckoil doemamuxy v (Au
I0PUOUYECKO20 NOUMUBUMA) — TEXHUKO-IOPUIUIECKON TuC-
LUTUTHHBI, TIPEAMET KOTOPOU OKAa3aJiCsi CKOHLIEHTPUPOBAHHBIM
BOKpPYTr "HOrMbl MpaBa", MPaKTUYECKU 3HAYUMBIX (DaKTOB,
HAJIMYHBIX TPABOBBIX PeaMii — AEHCTBYIOIUX HOPUAUYEC-
KUX HOPM, 3aKOHOB, HOPHUIUYECKUX MPELEIEHTOB, MPaBOBBIX
oObI4aeB, UX MOHUMAHWUS], TOJKOBAHUS, MPAKTUKU UX TPHUME-
HeHUsl (BCEro TOro, YTO MO JAPYTUM YIJOM 3pPEHUS HUMEET
Ha3BaHUE "TIO3UTUBHOTO mpasa').

ITo cBoeMy conep:KaHUIO IOPUAUYECKAs] NOTMAaTHKA —
Hay4Has U ydeOHas MUCLUILUIMHA, UMEIOINAs XapakTep aHd-
JUMUYECKoil IopucnpyOenyuu’, IpencTaBiIsier cobol amou-

' Jlna ycTpaHeHHs BO3MOKHBIX HEACHOCTSH, KOTOPbHIC ABTOP IOIBITACTCS
MPEOJOJICTh B TEKCTC IMYTEM IPHIAHHS OJHOTO H TOIO K& CMBICIIA PAAY
OJHOTIOPSAKOBBIX BRIPAKCHHM, 3aMEUy IO, THM YIJIOM 3PEHHS, 4TO (hop-
MYJIBI H OIPEACICHUS "FOpHIMYCCKAS JOTMATHKA", "FOPHIMUCCKHI ITO3HTH-
BH3M", "AHATUTHYCCKAS FOPHUCIPYICHIHSI" B OCHOBHOM PABHO3ZHAYHEI IIO
CMBICIY U 3HAYCHHIEO.

Kone4uHo, CymiecTBOBAHHE HCECKOJIBKHMX OJHO3HAYHBIX BBIPAKCHHH CO-
30a€T M3BCCTHBIC HEyI00cTBa. HO MX HCIONB30BAHHE OKA3BIBACTCS HEOO-
XOIUMBIM. M1 HE TOJBKO HMOTOMY, YTO KAXKI0C M3 HHX OTPAKACT Pa3Idy-
HBIC CTOPOHBI MPSAMETA JAHHOM cdephl 3HAHUI H OCOOCHHOCTH €ro Hay4-
HOM HHTEepHpeTamun. Ho eme m moToMy, UTO BCE OHH HCHOIB3VIOTCSI B
Hayke, Ha mpakTuke. JKajae TOJIBKO, YTO TAKOC HCIIOJb30BAHHUE HEPEIKO
CBS3aHO C OIICHOYHBIMH XaPAaKTCPHCTHKAMH JAHHOM c(ephl 3HAHHH, KOIa
OTIEIbHBIM CJIOBAM, TAKMM KAk "IormMa" M B OCOOECHHOCTH "TO3UTHBH3M',
MpUAACTCA (CTOJIb PACIPOCTPAHCHHBIN B PAIC OTpacicii 3HaHuii) Heoa00-
PHTCIBHBIN OLICHOYHBINH OTTCHOK.

BmpoueM, 0HY OTOBOPKY HEOOXOMHMO BCE K& CACNATh. I1o-TpeKHEMY
IMOYCPKUBAS CMBICJIOBYO OJHOIOPSIKOBOCTh IPHUBCACHHBIX BBHIPAKCHUM,
aBTOP 3THX CTPOK C YUCTOM JUCKPCIUTHPYIOIIMX OLCHOK PIA STHX BBIpPA-
skeHHE ("FOpHIMYCCKUN MO3HTHBH3M'", "FOpHIMYECKAd TOrMATHKA"), B IOC-
JICAVIOIIEM H3JI0KCHHH OYJET OTOABATh NMPCANOYTCHHC TCPMUHY AHANU-
Mmu4ecKas pUcnpyoeHyUs.



Yacrs 1. lorma npasa

cmuyeckyro mpopaboTKy (parMEeHTOB YKA3aHHBIX BBILIE Mpa-
BOBBIX peanuil. DT1a npopaboTka OCYIIECTBISETCS MyTeM Ha-
YUHBIX 0000LIEHHI, TOJYYaeMbIX aHATUTUYECKUM MyTEM JaH-
HBbIX (BbIpaOOTKM TOHSITHI, KaTeropui) Ha OCHOBE TEKCTOB
3aKOHOB U WHBIX HOPMATHBHBIX JTOKYMEHTOB, CyIeOHBIX pe-
LICHUH, FOPUINYECKHX J1e (Ka3yCoB), APYTUX pealbHbIX (pax-
TOB IIPABOBOM JKU3HU.

Takoro pona Hay4Hble 0000IIeHNsT FOPUAHYECKHX (EeHO-
MEHOB B COOTBETCTBHH C MOTPEOHOCTSIMHU MPAKTHUKU BBIPAKa-
FOTCSl B TIOHSITUHHON KOHCTATAallUU FOPUIUYECKUX peannii (Tek-
CTOB 3aKOHOB, CyIeOHBIX pelleHuid, 0ObIYaeB B IOPUAUIECKON
0o0JyacTH, MPEeneneHTOB U Ap.), BBIABICHUU CONEPKALINXCS B
HUX IOPUANYECKUX HOPM, B MX TOJIKOBAHUH, (PUKCALH TPH-
CyIIMX UM OOIIMX, BHIOBBIX U POJOBBIX OCOOEHHOCTEH, Xa-
PAaKTEpPHBIX YEPT MPABOBBIX JOKYMEHTOB, IOPHINYECKUX (aK-
TOB, TMOPOXAAEMBIX UMHU TOCJIENCTBHHA, HAXOXKIECHUU 3aJI0-
JKEHHBIX B HHUX IOPUAMYECKUX KOHCTPYKIUH, MPUHIUIIOB,
CMBICJIOBOTO 3HA4YE€HHsI, BbIPAOOTKE M 3aKPETUIEHUH FOPUIU-
YEeCKOUW TEPMHHOJIOTHH, U B UTOre — B pa3paboTke Ha OCHO-
Be 0000IIaeMoro mpaBoOBOrO MaTepuaja ONMpeaeeHUid, CpaB-
HUTEJIbHBIX XapaKTEPUCTHUK, KIaCCUPUKAIUH.

B pesynbrare aHanuTUYECKOH MpopabOTKH JOTMBI Tpa-
Ba, €CJI OHA MPOBEJEHA Ha JOJDKHOM HAYYHOM M METOAMYEC-
KHX YPOBHSIX B COOTBETCTBUHU C TpeOoBaHHSIMH (HOpMabHOM
JIOTHKH, PACKPBIBAETCS NETAJIM3UPOBAHHAS FOPUAUYECKAS
KapTHHA TOTO WJIM UHOTO Y4acTKa, parMeHTa 3aKOHOAATEb-
CTBa, CyneOHON MPaKTHKH, OOHAXKAETCs UX HOPHUIAHYECKOE
conepxaHue, otpadarbBalOTCa Haubosiee LeIecooOpasHbIe
npueMbl 1 GOPMBI FOPUANIECKUX AEHCTBHI.

3HaueHHe PUMCKOrO YacCTHOTO MpaBa Kak LIeneBpa MH-
POBOI KyJbTYypbl OOBSICHSIETCSI UMEHHO TeM, 4TO B JIpeBHeM
Pume Ha OCHOBE YaCTHOTO IpaBa MOJYyYHJIa BBICOKOE Pa3BH-
THEe (B YeM-TO YHHKAJIbHOE U HENPEB30HAEHHOE) WMEHHO
aHAIMTUYECKasl IOpUcHpyaeHuus. Ee MOCTIKeHUs pacKpbl-
JUCh B CAMOW MaTepHH MO3UTHBHOIO MPaBa U TO3XKE, yKe
mocjie CBOero pacusera, Obutn orpakeHbl B Komekce KOctu-
nuana (VI B. H. 3.), ero OCHOBHOW 4acTu — Jlurecrax wim
[TarnekTax (4TO TEPMHHOJOTHYECKH U OOYCIOBWIO HAaUMe-



I'maBa 1. AHaTUTHYICCKAS FOPUCTIPY ACHITUS

HOBaHHUE CHUCTEMATUYECKUX AHAJTMTUYECKHX MPOPadOTOK, OC-
HOBAHHBIX HA JOCTIIKEHUSIX PHUMCKOrO YacTHOTO MpaBa Kak
NAHOEKMUCMUK))).

JIrobombiTHO, uTO B [peBHeM Pume, peanbHasi mpaBoBast
JKU3Hb KOTOPOTO CTPOMJIACh B 3HAYUTEJBLHOU CTEIEeHU Ha pe-
IIEHUH KOHKPETHBIX KU3HEHHBIX CUTyalui (TPeLeaeHTOB) U,
mo cioBam O. Illnenrnepa, mpencrasisijaa coOoi "mpaBo IMo-
BCEIHEBHOCTH, Ja’K€ MTHOBEHUs", MOCTIIKEHUS aHAJUTUYEC-
KOH FOPUCTIPYEHIIMH KOHIIEHTPUPOBAIKMCH B OCHOBHOM HEIOC-
PENCTBEHHO B MPAKTUYECKOW padoTe rOpUCTOB, B BhIpadAThI-
BAE€MbIX MMM TPABOBBIX MPUHIUIAX, B (POPMYJIaX, KOHCTPYK-
LUSX, OTJINYAKLIUXCS TPEASTbHON JIOTHYECKOW 3aBepIIeH-
HOCTBIO, CTPOrOCTBIO, TOUHOCTBIO. A 3TO B 00meM-To u Gop-
MHUPOBAJIO UCTOPHYECKYIO M JIOTHYECKYE) MOYBY ISl MAHICK-
TUCTUKH, & 3aTE€M AJIsl BCEH MOCIEAYIOLIEeH aHaJIUuTHYECKOU
IOPUCTIPYAEHINH, FOPUIUYECKOTO MO3UTHBU3MA .

JlocTH>keHusl aHAJUTUYECKOW ropucnpyaeHunu Puwma,
nonyuuBiue B Kogekce KOcTuHMaHa CHCTEMAaTU3MPOBAHHOE
3aKOHOMATENIbHOE 3aKperuieHue, B OoJjiee MO3AHEE BpeMms,
yepe3 CTOJIETHS, MOCHY>KUJIM OCHOBOW Ui aHAJUTUYECKOMN
paboThI CPETHEBEKOBBIX OPUCTOB-TOJIKOBATENEH (TI0CCATOPOB
U TOCTTJIOCCATOPOB), @ B COBPEMEHHYIO 3TOXY Hanu 0000-
IIEHHOE BBIPAXKEHHE B 3aKOHOAATENIbHBIX CHUCTEMAaxX, B OCO-
OEHHOCTH POMAaHO-T€PMAHCKOIO MpaBa, U CTaJH OCHOBOM JIsI
TAJNIbHEUIIIEr0 IIHPOKOTO Pa3BEPTHIBAHMS FOPUIUKO-aHAUTHU-
4eCcKuX MpopadboTok, HEOOXOAUMBIX JIJISl HYKJ NMPAKTUKH,

"B 10 e Bpems exsa yu mpas O. IIIneHrep, CIpaBeaIdBO OTMETHBLIHI
NPCICACHTHEIA XapakTep PHMCKOTO (AHTHYHOIO) IPaBa, KOTAA OH YTBEPIK-
JaeT, YTO "PHMCKOC /1paso TEPECTaao OBITh JJIS HAC HCTOYHHKOM BCYHO
3HAYUMBIX (DYHIAMCHTAIGHBIX MOHATHH. 11 HAC OHO IICHHO KAK CBHIC-
TEIILCTBO OTHOIICHHH, CYIESCTBOBABINMX MEKIY PHMCKUM OBITHEM H PHM-
CKMMH MPABOBbIME MOHATHIMHE" (CM.: [[Inenenep O. 3akat Esponsl. Ouepku
Mophoaorun MupoBoi uctopur. M.: Meicib, 1998. T. 2. C. 87). U yx coBceM
HEMPHEMIICMBI €T0 YTBEPKACHUSA HACYCT TOTO, YTO B JOMMCIIICM J0 HAC
"pHMCKOM IpaBse" MajO0 PHMCKOrO, a OOJbIIC — TOIO, YTO BBHIPAKCHO B
HYICHCKOM, XPHCTHAHCKOM KyJIbType, MEPCHACKOH nmreparype. He o0o-
CHOBBIBAIOT TAKOTO POJA YTBEPKACHHS CCBHUIKH HA TO, YTO "KIACCHUYCCKHUC
ropuctel [Tamuauan, Yiaenuan u [lasen ObUm apaMesMu; Y JIBIIHAH C TOPIO-
CTBIO Ha3wIBaN ceOd (uuukmitieM u3 Tupa..." (Tam ke. C. 73). Bopouewm,
OoJree MOAPOOHBIH PAa300p ITHX M AHAJOTHUYHBIX YTBEPIKICHHH aBTOpAa —
JIAJIBIIC,
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3aKOHOJATENIbCTBA M TIPABOBOTO OOYYEHHMs, a TaKkKe OCHOBOI
OOLIMPHBIX HAYYHBIX UCCIEAOBAHUN (XapaKTepPHBIX IJIsI Mpa-
BoBeneHus ['epmanunu, Poccuu, psana npyrux crpan XIX—
XX BB.).

2. CoumoJiorust npasa. [IotpeOHOCTH KM3HH, 3aKOHOAATE -
CTBa, IOPUANYECKON MPAKTUKHU BBI3BAJM K KU3HU COYUONOUIO
npasa — chepy 3HAHWM, KOTOpasi BCJEN 32 aHAJUTHYECKOMN
FOPUCTIPYASHIIUEN TaK)K€ OTHOCUTCSI K TMParMaTUKe FOPUCIIPY-
JIEHLUHU — K TPAKTUYECKON CTOPOHE U3yUCHHUS MPaBa.

3HAYUTENIbHO PACIIPOCTPAHEHBI COLMOJIOTHYECKHUE METO-
bl B CTpaHax oOIEro (aHrJIOCAKCOHCKOTO), MPeLeIeHTHOrO
MpaBa, MPEekIae BCEro — aMEPHUKAHCKOTO. JTO OOBSICHAETCS
HE TOJIbKO MHTEHCHUBHBIM Pa3BUTHUEM B CTpaHaxX 3armana co-
LUOJIOTUU, OPUEHTUPOBAHHOW TJIaBHBIM O0pa30oM Ha MPaKTH-
YeCKU 3HAYMMbIE PE3yJbTaThl, HO U BO MHOTOM HOPHUAUYEC-
KHUMH OCOOEHHOCTSIMH CaMoro OOIIero, MpereIeHTHOro mpa-
Ba, BBIPAYKEHHOT'O B OCHOBHOM HE B KOTU(DUIIUPOBAHHBIX (3aM-
KHYTBIX, JIOTUYECKU CTPOHHBIX, CTPYKTYPHUPOBAHHBIX) 3aKO-

HOAATCJIBbHBIX CHCTEMAX, a4 B Cy,I[e6HbIX npeucacHrax — B
"mpaBe cynei".
Otcroa — He TOJBKO OrPAaHUYEHHOCTh HCIOJIB30BAHUS

AQHAJTUTUYECKOr0 MOaXona (HET HU JOCTATOYHBIX MPEANOCHUIOK,
BBIPQKEHHBIX B 3aKOHOJATEJIbCTBE, HU MOTPEOHOCTEH), HO U
HEOOXOIUMOCTh MPUHUMATh BO BHUMAaHHE B MPOLIECCE TPABO-
oOpa3oBaHusl U NEWCTBUs MO3UTHBHOIO IpaBa MHOrooOpasue
(haKTOB COIMAJIBHOMN EHCTBUTEIbHOCTH — U 9KOHOMHUYECKHX,
U KOHBIOHKTYPHO-TIOJIUTUYECKUX, U TICUXOJIOTUYECKUX, U WH-
IUBUYAJbHO-)KUTEUCKUX, ¥ MHOTUX JIPYTHX, KOTOPBIE TaK
WJIM MHAY€ BJIMSIFOT HA BBIHOCUMBIE CYJIbSIMU PELICHUS.
JlocTukeHHsl TPaBOBOM COLIMOJIOTHH, MPEUMYLIECTBEHHO
"MpUBsI3aHHONU" K 00IIEMy, IpeLeIeHTHOMY IIpaBy, OCOOEH-
HO aMEpPUKAHCKOMY, 3Ha4YHuTebHbI. COLMOJIOTHS MpaBa, BMe-
cTe ¢ uaeoyiorueil "mpaBoBoro peanusma"' u "CBOOOIHOTO
npasa", nuzdasuna npaBosenenue CIIIA, psina apyrux cTpaH
ot BrnedaryieHuin o "dopmanmsme" "cxonactuke", OyaTo Obl
nopasuBmux ropucnpynernuro Ctaporo Csera u Oyaro Obl,
MO MHEHHIO psila TEOPETHKOB MpaBa, U B OCOOEHHOCTH, Ty-
MaHUTapHUeB U3 IPyrux cdep oOIeCTBEHHON HAayKH, HE UMe-
IOIUX MO3UTHBHOIO MOTEHIIMAJA, & TJIABHOE — BO MHOTOM
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COPHUEHTHPOBAJIA MPAKTUYECKYIO FOPUCTIPYAEHIIUIO HAa TO, YTO-
OBl HAMIPSIMYIO, MUHYSI FOPUIUYECKYIO JTOTMATHKY, OMHPATHCS
Ha BBICIINE TYXOBHBIE, STHYECKNE KaTErOpHH.

DTO MO3BOJUIIO FOPUAHIECKON MPAKTUKE, BBIPAKEHHOU
B Cy1eOHOM eATETbHOCTH, TIO PSIIY HANIPABJICHUN "BBIPBATHCS
Brepen", cooOpa3oBaThCsl ¢ uaeajaMu JHOEepPaJbHBIX LIMBH-
nu3anuii (He BCerna, BIPOYEM, OPTaHUYECKH YBSI3aHHBIX CO
CMBICJIOM M Ha3HAY€HHUEM TIPABa).

Ho »Tu ke opueHTauMu NMOPONWJIM M HEraTUBHBIE TEH-
JNEHIINH, TOTEePH, CBSI3AHHBIE C yTPAaTON LIEHHOCTEW aHaJu-
THYeCKOU ropucnpyaeHuu. O0 3TUX HEraTUBHBIX CTOPOHAX
COLIMOJIOTHUH TIpaBa MPUXOIUTCS TOBOPUTH €II€ U MOTOMY, YTO
OTMEUEHHbIE "COLUOJIOTHYECKHE" OPUEHTAINH B FOPUCIIPYICH-
UU CTpaH OOINero, MpeLeneHTHOTO IpaBa, W, YBBI, MOPOM
HEOCMOTPUTENIPHO TOIXBAaTbIBAEMbIE B CTPaHAX C HHBIMHU
FOPUINYECKUMH CHCTEMAMH, TPUBOIAT K TOMY, YTO B KaKOW-
TO Mepe TEPSIETCS CaMO ABJIeHUe NPA8a’ — ero TOHUMaHUe

" BoT kpaTkue HWLTOCTPALMA CYKICHHIH PSAIA ABTOPOB, IOJTBSPKIAFOIIHC
TAKOTO POAa TCHACHIMIO. XOMC B kHure "OOmee mpaso" (1881 r.), Oyk-
BAJIbHO-TAKH OOPYIIHMBIIKCH HA IOHUMAHKE OOINETO MpaBa Kak mpasa, "macH-
CTBYIOIIECTO BHEC BPEMCHH, KAK MPOSBICHUEC BBICIICTO Pa3yMa, KOTOPBIi
MApUT HaA OYPHBIMH BOJAMH COBPEMECHHOCTH" (M B TAKHX CYXKICHHAX aB-
TOP B MPHHIUIC IMPAB), YTBEPIKIAACT BMECTE ¢ TeM: "[IpaBo CymecTByeT
BHC JIOTHKH. OHO OCHOBAHO HA OmbITe. [TI0TPeOHOCTH BPEMEHH, TOCIIOIACTBY-
ompe B OOIMECTBE TCOPHH MOPATH U TMOJUTHKH, BIACTHBIC CTPYKTYPBHI,
OCO3HAHHOE U MOJCO3HATCIBHOS, JAKE MPEAPACCYIKH, KOTOPHIC CYIbI Pas3-
JICISIET CO CBOMMHM KOJIJICTAMHE, HTPAIOT TOPA3a0 OONBIIYIO POJIb B KOHCTPY-
HMPOBAHHH HOPM, VIIPABJIIOIINX MOBEACHUCM JIFOICH, YeM aOCTPAKTHOS YMO-
3akmoucHue” . Pa3Bui 3t uacu I1ayHa, KOTOPBIH CUHTACTCS OCHOBATCICM
COIMOJIOTHICCKOM MmKOJbI. OH M €r0 VICHHKH BHACIH B IIPABE MPEIKIC
BCEro (PeHOMCH, KOTOPBIA COCTOHMT B TCCHOM B3AHMOCBS3H C IAPAIHMH B
JAHHOM OOIIECTBE MOJHTHYCCKUMH, YKOHOMHYCCKUMHA M COIMATBHBIME OT-
HOIICHUSAMH M MCHACTCS BMECTE C HUMH BO BPEMCHH, B MPOICCCE HCTOPH-
yeckoro passutui. Jlma IlayHma mpaBo — mpeskac BCETO CPEACTBO LA
COATAHCUPOBAHMS HHTEPECOB PA3IMYHBIX COIMANTBHBIX TPYIIL A CYIbs, CCITH
OH TICUCTCS O TMOIACPKAHMH, JCHCTBYET KaK "COMUANBHBIA PEryIHPOBIIHK'
(social engineer), Tak KaK MOKST IPABHIILHO BBIIIOJHHTH CBOKO 33Ja4y JIHIIb
B TOM CIIy4ae, €CJIM 00J1a7acT TOYHBIM 3HAHHECM JKH3HCHHBIX CHUTYAIMHA, HA
KOTOPBIC OH XOYCT BO3ACHCTBOBATH IOCPEACTBOM CBOero pemcHust". Ilo
MHCcHHIO [layHaa, "COBpeMEHHBIN IPEIOJABATEIIb ITPABa JOLKCH H3Y4aTh
COIMOJIOTHIO, YKOHOMHKY M TMOJUTHKY. OH JO/DKSH 3HATH HE TOJIBKO CyIcO-
HBIC PEIICHHS W IPHHIUIIBL, JIC;KAIME B OCHOBE HX IPHHATHSI, HO B TOM
JKe Mepe OOCTOSTENILCTBA H YCIOBHSA, COIHMANBHBIC M 3KOHOMHYCCKHC, B
KOTOPBIX 3TH MPHHIHUIIEI JOJDKHBI PHMCHATBCS, a TAKKE COCTOSHHC YMOB
M YASHUSA HACCJIICHHS, COCTABISIOINUC CPEAY, B KOTOPOM JTH IMPHHIIHITEI
OyayT MpaKTHYCCKH peamn30oBaThca.  "HOpHamIecKue MOHAXH", KOTOPHIC
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KaK KPYIMHOTO, BBICOKO3HAYMMOI'O, COI[HAJIbHOIO HHCTUTYTA,
KOTOPOMY YTrOTOBaHa AANIbHSS TMEPCIEKTUBA, CIOCOOHAs Cy-
HIECTBEHHO (a2 MOKET ObITh, U PEIIaIIUM 00pa3oM) MOBJIH-
SITh HA CyAbOy YeJ0BEYECKOro O0IIEeCTBa.

Coruoiornyeckrie METOAbl HCIIONB3YIOTCS U B UHBIX Mpa-
BOBBIX CHUCTEMAaX, B CHCTEMax POMAaHO-T€PMAaHCKOIO MpaBa, B
OCOOEHHOCTH MPU M3YYEHUU MPUYHMH NPecTymHOCTH, dpdek-
TUBHOCTHU 3aKOHOB.

HNHorma comuonornveckoe HaMpaBjieHUE B H3YYECHUH
IOPUAMYECKUX BOIMPOCOB PAcCMAaTPUBAETCS Kak ollieTeope-
TUYECKasi HayKa, MPETEHAYIoINAas Ha OOBSICHEHHWE M CaMOro
(eHOMEHa mpaBa, U APYruX (PyHIAMEHTANbHBIX IOPUIUYEC-
kux npoOsiem. Jlymaercs, 4TO Mpu HCIOIB30OBAHUH COLIHOJIO-
TMYECKUX METOMOB B MpaBe JOMHHHUPYIOIIUM BCE K€ OCTAeT-
Csl IPAKTHYECKUU YPOBEHb U3y4deHUs mpasa. Jlake oTaenb-
Hbl€ BBICKa3bIBaHUS O mpase "BooOIIEe" MPaBOBBIX COIHOJIO-
rOB, HalpUMep TAKUX BBIAAIOIINXCS aMEPUKAHCKUX IOPUC-
ToB, Kak O. Xonmc-mmanmuii, P. Ilaynn, K. Jlesennun, —
3T0 He OoJiee YeM MOMyTHbIE 3aMeUaHusl, IPU3BaHHbIE 0OBSIC-
HUTh TIPEIMET COLIMOJIOTHYECKUX MCCIISTOBAHMIA U €r0 Pe3yJib-
TaThl (XOTS, KOHEUHO K€, OHU BIUIOTHYIO MOABOIWIM K IMOHH-
MaHHIO OoJjiee OOIUX MPAaBOBLIX BOMPOCOB, MYyCTh OaKe H
OTpPaHUYEHHBIX B OCHOBHOM CBOEOOpPa3HbIM MAaTEPHAJIOM aHT-
JIOCAKCOHCKOTO, OOIIEro, MPeLeIeHTHOrO MPaBa).

MPOBOJAT CBOXO KH3HBL B aTMOC()Epe YHCTOTO ITPaBa, OC3KHU3HCHHOM U JIH-
IICHHOM JKHBOTO YEIOBEUCCKOTO CJI0BA, HE MOTYT C(HOPMYJIHMPOBATH IPAK-
THYCCKHEC IPHHIMUIIBL, MTPHMCHICMBIC B OCCIPECTAHHO MCHSFOMICMCS MHPC
M3 KPOBH U IJIOTH. Hamboee MOrudHbIe U OIeCTAIIHIe 000CHOBAHHBIC HOP-
MBI MOT'YT YHHYTOXKHTBb IIPABO IIPH IMPAKTHYCCKOM IMPHMCHCHHH, TAK KAaK
HE MPHUCIOCOOJICHBI K CpeAE, B KOTOPOM OHH JIOJDKHBI IIPOBOIUTHCS B SKH3HE"
(cMm.: Pound. The Sociological Jurisprudence // Green Bag. 1907. No 19.
P.511—612).

Wnen COLMONOTHYCCKOM IIKOJILL, PA3BUTHIC TCOPHEH "FOPHIMICCKOTO pe-
ammma" K Jlesemmun, /Hxepom H. ®@paHk, [pyruMu aBTOPAMHE, MPUBSIH K
MHCHHIO, B COOTBETCTBHH C KOTOPBHIM IIPABO CICAYET M3y4aTh HE mo "Oy-
MAKHBIM MPaBWIaM" YUCOHHKOB, a IMyTEM TINATCIHHOTO HAOIFOICHHUA 3a
"MOBEICHUEM CYJIbH U TOTO, YTO ACNACT CYJ B ACHCTBUTCIIHHOCTH". AHAJO-
THYHYEO TOYKY 3PCHHS BBICKA3BIBAI VK¢ XOJIMC, KOTOPBIH a(OpHCTHIHO
chopMyIHPOBAT OIPEACIICHHE IMPaBa Kak "IPOCTOro IPOPOUYCCTBA, KOTO-
poe cyasl npeTBopsaroT B :ku3HL" (The Path of Law. Harv, L. 10, 1897.
P. 457, 460 ff)), uto B cymuocTH Bhipasuwa U K. JlepemmH, cka3as "To, Kak
%%ufn Pze)ma}oT CIIOPHBI, U eCTh camo mpaso” (Llewellyn. The Bramble Bush,

, 12).
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IIpaBoBast cOIMOJIOTHS BeCbMa yrTyOJIEHHO pa3paboTaHa B
uncmpymeumansnoti meopuu. IlpusHaBass HCKIIOYUTEIbHYIO
Ba)KHOCTb caMol uneu uncmpymenmanuzma [11. 4. 1]', namo
BHUJIETh, YTO B CBOEH '"COLMOJOTMYECKONH HHTepmpeTauun”
OHA OTISITh-TaKH YGOOUM HAYYHYIO MbICIb OM HPABd. 31eCh ’
MHOrooOpa3Hble MeTaropuaudeckue (axTopbl, H COOCTBEHHO
IPaBO, 3aKOHOJATENBCTBO, FOPUANIECKAS MPAKTHKA TTOJTY YHIIH
UHTErPUPOBAHHOE OCBELIEHUE 6 oonom psdy. W xots
UHCTPYMEHTAJIbHBIA MOAXOA U TYT COOTBETCTBYET OJHOH U3
NEePCIIeKTUBHBIX TEHACHIUH HayKd, Bce OoJiee KOHLIEHTpPH-
pyrolieil BHUMaHUE Ha CTPYKTYPHBIX XapaKTEPUCTHKAX 1
MEXaHM3MEHHBIX Tpoueccax , Haubosee IIIONOTBOPHYIO pea-
JIU3aIUH) OH TOJIy4aeT B CBSI3H C 0OJiee IMUPOKUM MOIXOIOM
K BompocaM mpasa (00 3TOM pedb BIepenn, BO BTOPOH 4acTH
KHHTH).

Bnpouewm, He Oyner MTUITHUM 3aMeTUTH (MTOSICHEHUS BIIe-
penu), 4TO U COBPEMEHHOW OPUCTIPYIEHIUH Psifa 3ara HbIX
CTpaH, HMCIOBEAYIOINEH HIEOJOTHI0 MPABOBOrO peainu3Ma,
CBOOOIHOrO TMpaBa U MPABOBYK) COLIMOJIOTHIO B €€ MparMaTru-
YEeCKUX BapHALMsX, B KOHEUHOM HTOT€ — KOJIb CKOPO COXpa-
HATCA B OPUAMYECKON OOJIACTH TEHACHIUH yTBEPIKICHUS
HavaJl TMOCJIEOBATENIBHO IEeMOKPATHYECKOH, JTuOepasbHON
LUBIJIN3ALUH, HUKY1a HE YHTH OT OCBOECHHUSI LIGHHOCTEH H0pH-
AUYECKOTO TMO3UTHBHU3MA.

3. "OrBerBnenus". K aHaauTUueCKOMYy MPaBOBEICHUIO
NPUMBIKAET PSA IPYTUX OTpaciell ropuamuecknx sHanmid. Cpe-
I¥ HUX 3aMETHOE MECTO B OOIIEM KOMILIEKCE FOPHINYECKHX
HAYK 3aHSJIU UCMOPUS NPABA U CPAGHUMENbHOE NPABOGeoe-
Hute.

He BpmaBasice B moapoOHBIE XapaKTEPHCTHKH PaccMar-
puBaeMbIX oTpaciell 3HaHHu# (3T0O — 0coOble oOmupHbIE

" TIpuBeAeHHBIC B KBAAPATHBIX CKOOKAX IU(PbI 0003HAYAIOT, YTO COOTBET
CTBYIOIMHE MATEPHAJBI IO TAHHOU MPOOIEMATHKE COACPIKATCS TAaKKE B
JPYTHX YACTIX H IJI1aBax padOThHL, pH 3TOM mepBas mudpa (pHMCKasg) yka
3BIBACT HA YACTh padoThI, BTOPAs TIABY, TPEThI — maparpad.

Cum.: Cammepc C. P. Tocmoacteyromas npasosas teopus B CIIIA// Co
BETCKOC TOCYAapcTBO M mpaBo. 1989. Ne 7. C. 109—116.
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TEeMBbI, JaJ€KO OTCTOSIIINE OT COAEP KaHUs MaHHOH padoThl),
HEOOXOIMMO CKa3aTh JIMIIb BOT O YEM.

B xopme yriyOneHHOro aHajm3a MPaBOBOIO MaTepuasa
BO3HHMKAET HEOOXOAUMOCTh COMOCTAaBUTh JEHCTBYIOIIHE HOP-
MBI C T€MH, KOTOpPbI€ CYIIECTBOBAJM B MPOILIOM U CYIIE-
CTBYIOT Celuac B APYITMX CTpPaHax, MOMbITATbCS YBHAETh TEH-
JEHILIMU MTPABOBOTO Pa3BHUTHS, €ro Crenu(uKky B 3aBUCUMOC-
TH OT OCOOBIX UCTOPUYECKHUX U COLMATBHBIX YCIOBUH.

B 5T0ii CBSI3M U CKJIAABIBAIOTCS UCMOPUKO-NPABOBbIE HA-
yku, B TakoMm ke KJrO4Ye MepBOHAYaJbHO Hadana (Gpopmupo-
BaThCS U Takas cBoeoOpasHasi 00JacTh HOPUAUYECKUX 3HA-
HUM, KOTOpas MOJy4uja HasBaHHE ''cpasuumeivHoe Npaeo-
eeoenue"” ("komnapamusucmura”).

B nocnenyrolieM, 0HAKO, U UCTOPUKO-TIPABOBbIE HAYKH,
U B OCOOEHHOCTH, CPaBHUTEJIbHOE IMPABOBEIEHHE HAYHHAIOT
oOperaTh BBICOKO3HAYMMBbIN COOCTBEHHBIH HayKOBEIYECKUM
CTaTyc.

Tak, cpaBHUTEJILHO-NIPABOBBIE HCClenoBaHus (TeM 0o-
Jiee TaKue OCHOBATEJbHBIE, KOTOPbIE MPEANPUHSTHI B IOC-
JeIHee BpeMsl Ha MaTepHaliax 4acTHOrO IpaBa ) HACTOJbKO
CYIIECTBEHHO PACIIUPUIN AaHHBIE MO MPEIMETY IOPHINYEC-
KUX 3HAHHUH, 4TO 3TO TPeOyeT CYIIECTBEHHBIX KOPPEKTHB B
pa3paboTrke mpodyieM NMpaBOBOI TEOPUU M Hake POpMYIHPO-
BaHUs TEOPETUYECKHX IOJOKEHUM TOA YTJIOM 3peHus "Bce-
oOmeit" Teopuu rpaga.

KoHeuHO, mpu aHaauTHYECKOM mpopaboTke (hakThiec-
KUX JaHHBIX B MCTOPUKO-TIPABOBBbIE H CPaBHUTEIBHO-TIPABO-
BbI€ MCCJIEOBAaHUS HEU30EKHO BOBJIEKAETCS 3HAYMTENIbHBIN
HECIOPUANYECKUH — HUCTOPUYECKUN M COLUOJOTMYECKU —
MaTepuan. B Les0M JKe 10 IPHHSTHIM HAYYHBIM PyOpPUKALH-
sIM U UICTOPHS MPaBa, U CPaBHUTEJIbLHOE IIPABOBEICHUE OCTa -

Y Cwm.: Hsaiieepm K., Kémy X. BBeneHue B CPaBHUTEILHOE IIPABOBEACHHUE B
chepe uactuoro mpasa: B 2 1. /Ilep. ¢ HeM. M.: Me:kayHAapOIHbIC OTHO

cHua, 1998.

B coBeTcKoii IpaBOBOM HCTOPHUCCKOM HAYKE COOOPA3HO MAPKCHCTCKUM
MOCTYJIATaM BHUMAHHE BOOOIIE OBLIO CKOHICHTPHPOBAHO HA KJIACCOBBIX
OTHOIICHHAX, KIACCOBOM T'OCIIOJICTBE, 4 HC HA CTAHOBJICHHUH H PA3BUTHH
MPABOBBIX HAYAI, IPABOBOM KyIbTYype U T. A. Jla ¥ B AHAMMUTHICCKOM ITpa
BOBEJICHHH B YCJIOBHSX COBETCKOTO OOIICCTBA, IMOIYAC JOMHUHHPOBAIN HIIC
OJOTHYCCKHUC MOCTYIATHI — HAIPHUMED, MPH aHAIH3C CIIOCOO0B TOJIKOBA

HHS, PAOA APYTHX MPOOIEM.
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I0TCSl B O0JIACTH aHAJIMTUYECKOH IOPHUCTPYASHIUN HIJIH, BO
BCSIKOM CJIy4ae MO0 OCHOBHOMY CBOEMY MaTepuay, B opOute
€€ TATOTEHUSI.

§ 2. Jlorma mpaBa

1. Uro Takoe "morma mpasa'? B obnactu ropucnpyneH-
U (C HECKOJIbKO WHBIMU aKIIEHTAMH — HE TOJBKO B HEH)
MPUHITO TOBOPUTH O TOM, YTO MPAKTUKYIOIIHE FOPUCTHI U
ydeHble-IIPaBOBEIbl UMEIOT J1eJI0 ¢ "A0rMoii npasa'.

Uro crenyer moOHMMATh MOJ 3TUM TepMuHOM? Bormpoc
TeM OoJiee CYLIECTBEHHBIH, YTO U CaMy KOPHINYECKYIO HAYKY
HEPEIKO Ha3bIBAIOT "MOrMaTUYECKOHN IOPHUCTIPYACHIIUECH" .

Ctporo roBopsi, 34eCh, B BBIPAXEHHUSX "morma mnpasa’,
"morMaTuveckas FOPUCIPYACHIUSA", UMEETCs] B BUAY HE 4YTO
WHOE, KaK Crenu(pUYeCKuii MpeaMeT OPUINIECKUX 3HAHUM,
0COOBIN CEKTOpP COLMABLHOW NEHCTBUTENILHOCTH — HOPUIU-
YeCKUe HOPMBI, 3aKOHBI, MPELEIEHThI, MPaBOBbIe OObIYAH,
000co0JIeHHBIE B COOTBETCTBUU C MOTPEOHOCTAMH FOPHIAUYEC-
KOW MpPAaKTHUKH B KA4ECTBE OCHOBBI PELICHUS] FOPUIUUYECKUX
nen. Ho modemy ke Bce 3TO UMeHyeTCs " qormoi"?

Cnoso "morma" mpu3BaHO B OPUCIPYAEHLUUU OTPA3UTH
omHowienue JIONCH, U TIPEXAE BCEro MPaBOBENOB, K TOMY
[JIABHOMY, 4TO 0Opasyer mpeaMeT IOPUINYECKUX 3HAHUN (TOMY
OCHOBAHHUIO, Ha 0a3e KOTOPOro pacCMaTPUBAIOTCS FOPHUIHYEC-
KHe JieNia), — JKU3HEHHbIE CUTyalluH, TpeOyrolue mpaBoBoO-
ro PeLIeHUs.

Camoe CymecTBEHHOE 371€Ch 3aKJI0YaeTCsl B TOM, 4UTO
sToT TepmuH ("morma mpasa") obo3HawaeT meepoocms u He-
HpepexaemMocms camoil OCHOBbL, 8 COOMBEMCMEUU C KOMOPOil
peutaiomest 6ce wpuouveckue eonpocel. 160 mpaso, BbIpa-
JKEHHO€ B 3aKOHE, IPYTrUX HUCTOYHUKAX, MPENCTACT U Tepen
JEOJbMH, U TIEpE TOCYJapCTBOM B TOYHOM 3HAYEHUU CIIOBA
"mormMa", T. €. B Ka4eCTBE TBEPJOro, HEM3MEHHOIO Ha KaX-
IbIA JTaHHBIM MOMEHT, HEIMpPepeKaeMOoro OCHOBAaHUS ISl T0-
BEICHUs JIIOAEH U NEeUCTBUI rOCyapCTBa, BBIHOCUMBIX UM
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peleHuit (eciiv yroaHo, CTOJIb ke "CBATOro", Hempepekae-
MOT0, Kak u Jitobas "morma").

Crano OwiTh, BbIpakeHHe "nmorma mpasa" B obmactu
IOPUANYECKON NESATEeNIbHOCTH M 3HAHUN O3HadaeT TO, 4TO
00bekTHBHOE (MMO3UTHBHOE) MPABO, CYLIECTBYIOIIEE B JaH-
HOM OOIIECTBE, B KaXKIbI TaHHBIA MOMEHT — 3TO "TO, 4YTO
ecTb", cmpoeo onpedenennas "oannocms” u "nHeusmennocms”.
[Ipuyem, B oTIMYME OT MOJUTUKH U HIEOJOTHH, B IOPUIU-
4ecKOH 0O0JacTH 3TO BBbIpaXKeHWe, "morma mpapa’, JHUIIEHO
NPUBBIYHBIX JIJII MHOTHX JIFOAEH HEraTUBHBIX OTTEHKOB: 3TO
BIIOJIHE HOPMAJIbHBIN, "H0OpomopsiiouHbii” u naxe mpodec-
CHOHAJIbHO MPECTHKHBIN, 3HAKOBBII B FOPUINYECKON obmac-
TH TEPMUH.

2. JIBe nnockocru. "'Maremaruka npasa'. 1 tyt, roso-
pst 00 yKa3aHHOM 3HAYEHUH BBIPAKEHHUS "morMa mpasa", HyX-
HO UMETb B BUAY, UYTO B "TBepHOCTH" U "HempepekaeMocTH"
JOTMBI ITPaBa €CTh JIBE IJIOCKOCTH.

Bo-nep BB X, OCUCTBYIOIIEE MPAaBO, HE3ABUCUMO
OT HAIero OTHOIIEHUS K HEMy M Mep (Ha3peBIIUX WJIH JaKe
yK€ MPEeANPUHUMAEMBIX) TIO0 €ro U3MEHEHHIO, HYXKHO IMOHH-
MaTh U MPUMEHATb TaKHUM, KAaKOBO OHO €CThb Ha JAHHBII MO-
MEHT B CYLIECTBYIOIIUX 3aKOHAX, PYIMX MCTOUYHHKAX IpaBa.
HNnaue — HYXHO cpa3sy e 3aME€TUTb — HHU O KaKOW 3aKOH-
HOCTH U MPABONOPSAKE B OOIIECTBE HE MOXKET OBITh M PEYH.
Kax rosopun pycckuii npasosen 1. A. ITokposckuii, moa pac-
CMaTPHBAEMbIM YTJIOM 3pPEHHsI HEOOXOAMMO MPOCTO "KOHCTa-
TUPOBAHHE CYIIECTBYIOIIUX B JAHHOM OOINECTBE HOPM U yC-
TAHOBJICHHE HX MOJJIMHHOTO cozepxkanus” .

UBTOopoe. B npase, kakum Obl HI OBUTH KOHKPETHOE
coZiep’KkaHue 3aKOHOB, NaHHbIE IOPUAUYECKON MPaKTHUKH,
NPAaBOCO3HAHUE, €CThb CBOErO POMAA JHCECHMKAS. OOBEKMUGHA
gakmypa — HEYTO meepooe U NOCMOAHHOe, HE TIOABIACT-
HO€ BOJIbBHOMY YCMOTPEHHUIO U MPOHU3BOJY, HUKAKOMY IpaBH-
TENI0, JOJDKHOCTHOMY M HayYHOMY aBTOPUTETY (IIOKa B yCTa-
HOBJICHHOM TOpsiIKE HE U3MEHEHbI AeHCTBYIOIINE FPUIH-

T Hoxposcxuii H. A. OCHOBHBIE IPOGIEMBI TPAKIAHCKOTO mpaBa. M. Cra-
1yT, 1998. C. 60.
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YeCKHUe HOPMBI, y HaC — TPEXAe BCEro 3akoH). M1 OCHOBY,
KapKac TaKOH KecTKOH (axTyprl oOpasyeT HeUTO TBEPHOE H
UCXOJHOE B CaMOW NMPaBOBOW MaTepuu, peajbHast pakTuiec-
Kasi OCHOBA JKECTKOH MH(PACTPYKTypbI 3TOH MaTepuu. A OT
STON MaTepuu, Kak Mbl YBUIUM, yXKe TSAHYTCS HUTHU KO BCe-
My JPYroMy — K BBICOKHUM IO OOIIENPUHSTHIM MEpKaM Xa-
paKkTepuUCTUKaM IIpaBa: HE TOJBKO K NEUCTBYIOLIEH CHUCTEMeE
IOPUAMYECKUX HOPM, HO U K IIPaBOBOMY MPOTpeccy, U K CMbIC-
Jqy TMpaBa, U K Ha3HA4EHWUIO MPABOBOrO pPEryjIupoOBaHUs B
JKU3HM JIIoIei, B OyayineM o01ecTsa.

Uto oOpasyeT Takyw JKeCTKYyI HHPPACTPYKTypy —
npeaMeT JalbHEHIIero paccMoTpeHus; Ooyiee TOro, OTBET Ha
MOCTaBJIEHHBII BOIPOC — OJHO M3 OCHOBHBIX TEOPETUYECKHUX
NIOJIOXKEHHH, OOOCHOBBIBAEMBIX B KHUTE.

Ho ectb 3BeHO B 3TOI mpobiiemMe, KOTOpoe cienyer o0o-
3Ha4YUTh yxke ceifiuac. OHO BakHO W camMo mo cede, U Kak
UCXOJIHBIN MYHKT ISl TOCJEAYIOLINX XapaKTepUCTHK.

Jlorma mpaBa — 3TO HE TOJBKO OCOOBIA y4aCTOK sIBJie-
HUI COLMANTBHON NeHCTBUTENBHOCTH, HO U €€ 0COoO0blil MUp.
A BakHeHmIas 4epTa 3TOro "ocoboro mmpa" 3aKIOYaETCs B
TOM, YTO MPABO MPEACTABIACT COOOU 102UYECKYIO CUCMEM).
Ha yposHe mormbl mpaBa cBoeoOpa3ue mpaBa Kak JIOTHYEC-
KOH CHCTEMBI XapakTepusyercst ee riIyOOKUM €IUHCTBOM C
Gopmanvnoii 102uK0H, VAN MWUPEe — MaTEMAaTUYECKOH (CUM-
BOJIMUECKON ) norukoii'. U IIPaBO B JaHHOM OTHOLUEHWUU BBIC-
TyMaeT B KA4eCTBE CBOETO poja 0Oumeni, UCKOHHO20, POOHO2O
oyaea popMaNbHON JIOTHKH.

Camas sneMeHTapHas, MEPBUYHAS KJIETOYKA OBITHS Tpa-
Ba, YCTPEMJICHHOTO Ha PELICHHUE KU3HEHHOW CHTyaLuH (1ena),
B NPAKTHYECKOW KU3HU JIIOJAEH yXkKe Mpencrasisier coOOi
JIOTMYECKHH CHIIJIOTU3M, B KOTOPOM OOJBLIONH MOCBIJIKOH SIB-
JsieTcs ropuandeckas HopMa ((popmMalbHO KOHCTUTYHPOBAH-
Hasl WM CyOBEKTHBHO MpPENCTaBisieMasi), MaJIOH — JaHHBIH
JKU3HEHHBIN Clly4ai, 3aKJIIOYeHHEeM — BJIACTHOE, IOpUANYEC-
KM 3HauuMoe pelieHue. M3HavyaapHO 3a10K€HHAs B MMO3U-

' Cm.: JIo6osuxos B. O. MateMaTudeckoe npasoBeacHue. U. 1: EcrecTseH-
Hoe mpaso. Exarepunbypr, 1998. C. 17.
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TUBHOM TIpaB€ HAIMPABJEHHOCTb HAa pPEIIEHHE >XU3HEHHBIX
cuUTyalui, a OTCloJa — Ha o0ecrneyeHue MaKCUMAaJIbHOM,
npenebHON ONPEAEeIEHHOCTH B PEryJHUPOBaHUU OOINEeCTBEH-
HBbIX OTHOIICHHIA, Ha O0ecreYeHne ee MaKCUMaJbHO BO3MOXK-
HOU TOYHOCTH, CTPOTOCTH JOCTUTAETCS MPEXKIE BCEro Kak
pa3 mpu MOMOIIH TOTO, YTOOBI BCE 3JIEMEHTHI TIPABOBOM MaTe-
puH, Bce ee "aToOMbI" MOAYMHSIIIUCH TPeOOBAHUSIM M TIPABH-
naM (GopMabHON JIOTHKH, KOTJIA BBITEKAIOIIHE W3 HUX BBIBO-
Ibl BBIPAXKAIOTCA HE B JUANICKTUUECKHUX CYXKICHHUSIX TUIMA "H
Jla, M1 HET", a B CTPOTUX 3aKJIIOYeHUSIX — "TONbKO Aa", "ToNb-
KO HeT".

C >TOl TOYKM 3pEHUST AHATUMUYECKOE NPABOBEOCHUE 516~
JISIEMCAL C80E20 'POOA MAMNEMAMUKOIL 8 00ACHIU NPABA, 6 NPAK-
muyeckoili OeamenvHocmu opucmos. Y, KCTaTu, BOBCE He
CIy4allHO METOAbI, UCTOJb3yEMbI€ B aHAJIUTHYECKON OpHC-
npyAeHIuy, OJNU3KU K TeM, KOTOpbIe OTHOCSTCS K Marema-
THYECKOIl JIOTHKe U MaTeMaTH4eckoMy Mblunienuo’. IToato-
MY-TO, Haa0 3aMeTUTb, U (HOKyCOM paboThl MO COBEPIIEH-
CTBOBAHHUIO 3aKOHOAATEJbCTBA U MPAKTUKHU €r0 MPUMEHEHHUs
BO MHOTOM SIBJISIETCSI MOBBIMIEHUE YPOBHS "(HOpPMaNbHOM JI0-
TMYHOCTU" MaHHOW FOPUAMYECKON CHUCTEMBI, €€ Moapa3aee-
HUI, YCTPAHEHUE CYLIECTBYIOIIMX 3A€Ch MPOTUBOPEUHil, HE-
CTBIKOBOK, HECOTJIACOBAHHOCTEH — CJIOBOM, IOCTH)KEHUE
MPEeASTbHO BO3MOYKHOTO COBEPIIEHCTBA AEHCTBYIOIETO Ipa-
Ba C TOYKH 3peHUst POpMaIbHON JIOTUKH.

3. llenTpasbHOE 3BEHO M cOCTaBJsilOmue. /Jlenmpans-
HbIM 36€HOM 8 002Me NpAsa ABAAI0MCs I0PUOUYECKUEe HOPMDbL.
B ropunuyecknx HOpMax U yepe3 IOPUAMYECKHE HOPMBI (110
OoJbIlIel YaCTH B HAIIKMX YCIOBUSAX — YEPe3 HOPMbI 3AKO-

" O. nenriep mumer: "TIpaBoBOE MBILUICHAE OIIbKAIM 06pa3oM poa-
CTBCHHO MareMaTH4IcCKoMy. M TO, M Ipyroe ;KeIacT OTACIMTE OT TOTO, YTO
MPSACTABISCTCS 3PCHHIO, BCE UYBCTBCHHO-CIYYAHHOC, YTOOBI HAWTH 31CCHh
MBICTATE TBHO -IPHHIUITHANBHOS. Hucmylo GOpMy TMPEAMETA, YuUCHIbIE THIT
CHTYAIMH, Yucmyio CBA3b IMPHYHHBI H I[efICTBH}I. HOCKOJ’IBKY AHTUYHAS
JKH3HB B TOM €€ 00pa3e, KOTOPBIH OHA OOHAPY;KUBACT AHTHYHOMY KPUTH-
YeCKOMY OOPCTBOBAHHIO, 00IAMACT BCEIECIIO 3BKIHMIOBRIMH YEPTAMH, BO3-
HHKACT KapTHHA TCII, OTHOHIeHI/IfI MCKOY HHMH IIO0 IOJIOKCHHIO H B3aHM-
HBIX BO3JCHCTBHH IOCPSACTBOM TOMYKA H OTTAJKHBAHHA, KAK y aTOMOB
Z[GMOCK%I;”I)“B. 3T0 W eCTh opuamduccKas cratuka" (cm.: Illnenanep O. Ykas.
cou. C. 69).
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HOB) ONPENEeNsIOTCS W CHUTyaluu, TpeOyrlue MpaBOBOIO
pelIeHus], ¥ TOPSAIOK TAKUX PEIIEHUM, a IIaBHOE — MPaBO-
BbI€ CPEJCTBA Pa3pelIeHHs] TPABOBBIX CUTYALMHA, FOPUIAYEC-
KHX JIEI.

Taxkum oOpa3zom, Ha ypoBHE "IOrMbI" MPABO BBICTYIAET
B KQYECTBE HOPMAMUGHO20 00paszoeanus. IlpuueM Hallle BHU-
MaHUE TYT COCPEAOTOYHBAETCS HA IOPUIUYECKHUX HOPMAX,
BBIPANCEHHBIX 8 3AKOHAX, B KOAEKCAX, a OTCIOIa — W Ha ca-
Mux 3aKoHax. M He TOJNBKO M Jake HE CTOJbKO MOTOMY,
YTO 3aKOHBI JJI1 HAC, JIIOJAEH, KMBYLUIUX B POCCUHCKOM O0-
HIeCTBE U BO MHOTHX JIPYTHX CTPaHaX, — OCHOBHOW HUCTOY-
HUK FOPUIUYECKHUX HOPM, M BCIIEACTBHE 3TOrO UMEHHO C 3a-
KOHAMHU B OCHOBHOM CBSI3aHBI BOMPOCHI MIOHUMAHHS MpaBa U
IOPUANYECKON mpakTuku. I'maBHOE 371eCh TO, YTO 3aKOHBI —
3T0 Haubojee pa3Buras (HopMa 3aKperuieHUs HOPUIHYECKHX
HOPM, 3aKOHBI MOJYYAIOT PACHPOCTPAHEHUE U B IPYTHX IOPH-
OUYECKUX CUCTEMax, U BOBCE He CJIy4allHO BO BCEM MHpE
UMEHHO C 3aKOHaMH ([a’ke TEPMUHOJIOTHUECKH ) CBSI3aHbI MPET-
CTaBJICHUS] O 3AKOHHOCMU — CTPOTOM MPABOBOM MOPSIZIKE,
KOTOPBIH TOJKEH CYIIeCTBOBATh B OOIECTBE.

Jlorma mpaBa Mpu MpeneibHO KPATKOM OINpeneieHu! aH-
HOM KaTeropuu — 3TO U €CTh (hOPMATU30BaAHHBIE IOPUIUYEC-
KHEe HOPMBI, 3aKperisieMble "Ha Oymare", B 3aKOHAax, Apy-
I'MX TMPABOBBIX aKTaX, B KOTOPBIX OHH BBIPAXKAKOTCA, CyIle-
CTBYIOT.

Bmecte ¢ Tem ropuauueckas Hayka (aHalUTHYECKAs
IOPUCIIPYAEHIINS ) BbiAenunaa U Oojee ApOOHBIE COCMABII-
e NOTMBI MPaBa, €€ OCHOBHBIE 3JIeMEHThI. JTO: 1) mertanu-
3UPOBAHHOE CTPOEHHE MpaBa — IMPABOBbIE HOPMBI BO BCEX
UX PA3HOBUIHOCTSX, CYOBEKTUBHBIE MPaBa U OOSI3aHHOCTH,
CBsI3b MEXKAY HUMH, UMEHyeMasl "MPaBOOTHOIICHHEM", FOpH-
audeckue (HakThl U T. A., 2) UCTOYHUKU TMpPaBa — 3aKOHBHI,
Apyrue HOPMATHUBHbBIE aKThI, MIPELEAEHTbI U T. 1., 3) UHIUBU-
OyajbHbIE OPUANYECKUE aKThl, UHbIE NEHCTBUS, CBSI3aHHBIE
C TOJIKOBaHUEM IIPaBa, €ro peajinsanueil.

ITepBocTeneHHOE 3HAYEHHE CPEOU STHUX 3JIEMEHTOB JIOT-
MBI IPUHAJICKHUT AETATU3UPOBAHHOMY CTPOEHHIO IMpaBa, ero
anamomuu, 6e3 3HaHUSI KOTOPOU HEBO3MOKHO MOCTABUTH
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KBaJTH(UIMPOBAHHBINA 10pUOUYECKUil OUACHO3, B YACTHOCTH —
IaTh 10PUOUYECKyo Keanugurkayuio nena u NpuHATh HeoOXo-
IVMBIE IOPUINYECKHE MEphI, T. €. B COOTBETCTBHH C IPABOM
PeLNTh FOPUANYECKH 3HAYUMYIO JKU3HEHHYIO cutyarmo. Ot-
CIoa HEOOXOAMMOCTh NETANM3MUPOBAHHOW XapaKTEPUCTUKH
0COOEHHOCTEeH M Pa3HOBUIHOCTEH FOPHIUYECKUX HOPM, BO3-
HUKAIOMINX HAa WX OCHOBE CYOBEKTHUBHBIX MpaB U FOPHUAH-
YecKuX OOSI3aHHOCTEH, IOPUINYECKUX (PAKTOB, KOPUINIECKON
OTBETCTBEHHOCTHU H T. [I.

Baxnerineil cocTaBisioLed JOTMbI IIpaBa SIBJIAIOTCS UC-
moyHuku npaea. 31ech Halle BHUMaHHE OOpalnaeTcs He
"BriyOb", HE B aHATOMHIO, HE Ha JE€TAJIbHOE MpenapupoBa-
HHUE CJIO)KHOTO CTPOEHHUSI MO3UTHBHOIO IMpPaBa, a, HANPOTHB,
pazBopauuBaeTcss B IPYTyI0 CTOPOHY, TaK CKa3aTb, "Hapy-
Ky", BO BHEIIHUE (POPMBI €T0 CYIIECTBOBAHUS, OBITHS.

Hakosner, Bciieq 3a TeM, YTO XapaKTEPHU3yeT MO3UTHB-
Hoe mpaBo "uznympu" ("HOPUIMYECKMMHU TOHKOCTAMHU" —
IOPUAMYECKUMH HOPMaMU M TPABOOTHOINEHUSIMU) U "u36He "
(3aKkOHaMHU, APYTMMH HCTOYHHKAMH, FOPHUIMYECKOH TEXHH-
KOH), CyIIeCTBEHHOE 3HAYeHUEe MMeeT Oeiicmaéue mpasa. To
€CTb TaK)Xe 0COoObIe FOPUANYECKUE PEATbHOCTH, CBSI3aHHbBIE
C NEATEIbHOCTBIO JIIOJACH MO peaju3alid U TOJKOBAHUIO
npasa.

4. OcobenHocT A0rMbl HpaBa. [lorma npaBa — 3TO BeChb-
Ma OOIIMPHBIA KPyT COLMANBHBIX SIBICHHH, KOHLIEHTPHPYIO-
IIUXCSI BOKPYT OPUAMYECKUX HOPM, BBIPAKEHHBIX B 3aKO-
Hax, MHBIX (POPMAIU30BAHHBIX HCTOYHUKAX, TBEpHAs U He-
U3MEHHAs Ha KaXXAbI NaHHBIH MOMEHT OCHOBA AJIS pelle-
HUS FOPUIMYECKUX J1eJ1. DTH SBJICHUA (2 OTCIOAA U CKJIa/IbIBa-
IOLIHECS HA X OCHOBE IMPEICTABJICHUS O MPaBe) OTINYAIOTCS
JIOTHYECKOH CTPOTOCThIO, CTPOHHOCTBIO, OTPAOOTAHHOCTBIO.

CnenoBaTenbHO, U MOHATHUS "AOTMBI IpaBa’, Hapsay
C JIOTHUECKOW YEeTKOCTBIO OXBATHIBAEMBIX UM IPEICTABICHUH,
XapaKTepPHBI M0 KpaiHel Mepe 1Be 0COOCHHOCTH:

BO-TIEPBBIX, B LEHTPE MPABOBBIX MPEACTABIECHHH, OTHO-
CSIIUXCS K JIOTME TIPaBa, — IOPUOUYECKUEe HOPMbL, GbIPAICEH-
Hble 8 3AKOHE (UHBIX UCMOYHUKAX),
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U, BO-BTOPBIX, "MOrMaTudeckue" mpeacTaBieHus o mpa-
Be C(OPMUPOBAIUCH U HAJIMYECTBYIOT TJIABHBIM 00OpasoM B
CBSI3U C nompeOHOCmAMU 10puouyeckoil npakxmuxu (v, 4To
HE MEHEe BAXKHO, B COOTBETCTBUU C MPebOBAHUAMU 3AKOH-
HOCMY, HEOOXOOUMOCTBIO PEIIEHUs HOPUANYECKUX e Ha
TBEPJOM, HOPMATUBHOM OCHOBAHHH).

U BoOT, npu3HaBas COAepPIKATEIbHOCTb M BAXKHOCTH Tpa-
BOBBIX MPEACTABJICHHUH, OXBAaTbIBAEMBIX IOHSITHEM "morma
npasa", HEOOXOOUMO yUYUTHIBATh UX CBOeOOpasme, U ¢ 3TOH
TOYKH 3PEHUS UX U3BECTHYIO V30CHIb.

OueBUAHO, B YaCTHOCTH, 4TO NpU (popmynupoBaHuH 00-
IIUX MPABOBBIX MOHITUH, HEOOXOAMMO BKIIFOYHTD B IOJIE 3pe-
HUS ¥ (PaKTHYECKHE JaHHbIE CTPaH C TAKHUMH MPaBOBBIMU
CHCTeMaMH, I'Ie 3aKOH U WHblIe HOPMATHBHBIE aKThl HE 3a-
HUMAIOT [IEHTPAJIBHOTO MOJIOKEHHSI CPEAN UCTOYHUKOB TPaBa.
B TOM umcie — mpaBOBbIE CHUCTEMBI CTpaH, e NENCTBYET
obmiee, mpeueneHTHoe npaBo. U roe coobpasHo crneuuduke
STUX IOPUANYECKUX CHUCTEM OCHOBHOH "MaccuB" mpaBa, OCHO-
Ba PELICHUS IOPUANYECKUX JAeJ COCPENOTOYeHa B CyAeOHBIX
npeLeaeHTax.

A B 3TOH CBsI3M (Aa ¥ TIO MHBIM OCHOBAHUSIM) BOSHUKAET U
APYroH, moXxanyd, OoJjiee NMPUHIUNHAIBHBIA BOMPOC: JOCTA-
TOYHO JIM ISl IPU3HAHMS JOJDKHOTO CTaTyca HayKH MaTepH-
aJIOB, OXBATHIBA€MbIX OJTHOW JIMIIb TOTMOMU mpaBa’

§ 3. HaykoBegueckuii cTtaryc

1. llpenyOexnenust u peanbHocTh. CBOeoOpasue puU-
OUYECKUX SIBICHUH, UX U3BECTHasl y30CTb Ha YPOBHE JOTMbI
npasa, "MPUBA3AHHOCTD" K IOPUIMUECKON MPAKTHKE (1A K TOMY
e HenoOpble OTTEHKH CaMOTO CJIOBa "morMa" B MOJHTHYEC-
KON W COIMAJIbHOM JKU3HU) CTAJId MPEATNIOChUIKON K CAep KaH-
HBIM, a MOPOH M MPSIMO MPEeHEOPEKUTENbHBIM OLIEHKaM FOpH-
OUYECKUX 3HAHMUI Kak Hayku. J[aske mpaBOBeabl, OCHOBATENBHO
3HAKOIUE FOPUANYECKYI0 NPOONEMAaTHKY, OTMEYAIT, YTO
"O3UTUBUCTCKAS FOPUCTIPYASHIMA — 3TO He OoJiee yeM onu-
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caTelibHas HayKa, MUCIUILJIMHA HU3IIETO TEOPETHYECKOrO
nopsmKa"l.

Mexay TeM HOpPUANYECKUN TMO3UTHBU3M (aHAJTUTHYECKAS
IOPUCTIPYAEHIUS) MPEACTaBiIsieT OO0 CUCTeMY 3HAHWIA, 3a-
HHUMAIOIIYIO0 TOCTOMHOE MecTO B oOmieii cucreme Hayk. Hyk-
HO JIMIIb B TMOJIHOW Mepe YYUTBHIBATH CHeln(pUIecKuil mpo-
(bUIb AHATUTUYECKON IOPUCTIPYICHIIUN KaK CIIeIHATBbHOW OT-
paciy 3HaHUWH, UMEIOINEH NpeuMyuecCmeeHHo mexHuKoO-npu-
KIAOHOU xapaxmep. B npuUHIMIIE — TaKOW e ¢ paccMaTpu-
Ba€MOIH CTOPOHBI, KaK M JAPYTHX OTpacieil MO3HABATEIbHO-
MPUKJIAAHbIX 3HAHUN, B YACTHOCTU, MEIWULIMHBI, TPUKIAI-
HBIX JUCIUIIIMH MaTePUATbHON TEXHUKH.

Ho nmenHo B 3TOM (Ccrienmuke AOTMbI MpaBa, IOPUIUKO-
MPUKJIATHOM XapaKkTepe aHAJUTUYECKOW HOPUCIPYASHIIUHN)
— JOCTOWHCTBO KOPUIUYECKUX 3HAHUN, UX YHUKAIBbHOCTb U
HE3aMEHUMOCTb.

HNmMeHHO Hayka MO3UTHUBHOTO TpaBa OOECMEYHMBAET JOJ-
JKHYIO aHAJIUTHYECKYI0 MPOpabOTKy MPaBOBOrO MaTepuala,
OXBAaThIBAEMOT0 AOrMOi mpaBa. OT CTeNeHu pa3BUTHS aHAJIH-
TUYECKOU IOPUCIPYAECHIMH BO MHOTOM 3aBUCST COCTOSHHE
3aKOHOMIATENIbCTBA, YPOBEHDb €r0 COBEPIISHCTBA, COCTOSHUE
U XapaKTep WUHBIX OCHOB pa3pelleHUs >KU3HEHHBIX CUTYya-
U, IOPUAUYECKUX OeJ, Ka4yeCcTBO U 3(PPEeKTUBHOCTb KOPH-
audeckoi padoThl, YypOBeHb MPOQPECCHOHATBHON MOATOTOBKU
CIEIUAIICTOB B OOJIACTH IOPUIUYECKIX 3HAHHUIA U MPAKTHKH,
a Tak)ke COCTOSTHUE MPABOCO3HAHUS U MPABOBOU KYJIBTYPHI,
B UTOT'€ — COCTOSIHHE 3aKOHHOCTH B OOIIEeCTBE.

BripaboTanHbie B pe3ynbTaTe aHATUTHYECKUX mpopado-
TOK Hay4Hble 0000INEeHUs, ONpenesieHusi, CPaBHUTEIbHbIE
XapaKTePUCTUKH, KIACCH(PUKAIIMU HEPEAKO BOCITPUHUMAIOT-
Csl 3aKOHOJATeNIeM, TEPEHOCITCS B 3aKOHBI, OCOOEHHO B KO-
JEKChl, UHbIe KOAU(PULUPOBAHHBIE AKTHI, BOCTIPHHUMAIOTCS
cyneOHOW TPAaKTHKOW, CTAHOBATCS HOPMATHUBHbIMU 00001Ie-
HUSIMU.

DTO B MOJHOH Mepe coodpa3yeTcsi ¢ 0COOEHHOCTSIMHU I10-
3UTHUBHOTO MPaBa KaK JIOTHYECKOW CHCTEMBbI, 3HAYE€HHEM BbI-

Tymanos B. A. BypxyasHas mpasosas uaeonorust. M., 1971. C. 168.
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TEKAIOIUX OTCIMA POPMATLHO-IO2UYECKUX MemO008 o0pa-
00TKM (paKTUYECKHUX MATEPUAJIOB, HX MECTOM H POJIbIO B Me-
TOAOJIOTHYECKOM HHCTPYMEHTApUU HAyKu. A B 3TOH CBS3H,
POJIBIO HAYKW KaK MCTOYHHMKA W (haKTOpa HajbHEHIIero pas-
BUTHSI OCOOEHHOCTEH, KaK JOTMYECKOH CHUCTEMBI IpEeBpalle-
HUS TIPU COOTBETCTBYIOIIHX YCJIOBUSIX MO3UTHBHOTO MTpaBa TOM
WJIK UHOW CTpPaHbl B JIOTUYECKU PA3BUTOE, CTPOMHOE, B YEM -
TO AaXXe JIOTMUECKH "3aKOHYEHHOE", TOCIeA0BaTENIbHO CTPYK-
TYPUPOBAHHOE HOpMATUBHOE oOpaszoBaHue. Cam xapakTep
MHOTUX HALIMOHAJBbHBIX FOPUANYECKUX CUCTEM KOHTHHEHTAJb-
HOM EBpomnbl, psna Apyrux CTpaH, CI0XKHAas U OJHOBPEMEHHO
CTporasi apXUTEKTOHMKA MX CTPOEHUs (IeJeHUs Ha B3aMMO-
CBSI3aHHBIE OTPACIM M WHCTUTYTHI) JOBOJIBHO HATJISIAHO Jie-
MOHCTPUPYET YKa3aHHbIE JIOTHYECKHE OCOOEHHOCTU TO3UTHB-
HOTO TIpaBa, BOCIPHUATHE UM AOCTHIKEHHH aHaITUTHUYECKOUH
FOPUCITPYICHLINH.

Taxkum 0Opa3om, mpaBOBENEeHHE HA YPOBHE aHATUTHYEC-
KOW HOPUCTIPYACHIMH — CHenHnaibHas o0InecTBeHHast (ryma-
HUTapHAs1) HAyKa, OJHA U3 MEPBBIX B UCTOPUH CIIOCOOHAS TTy-
OOKO M TOHKO BJIMATH HE TOJBKO HAa 3aKOHONATEIbCTBO, HA
COBEPIICHCTBOBAHUE CONEPKAIIUXCA B HEM HOPMATHUBHBIX
00001eHnl, UHBIX WHTEJUIEKTYaIbHBIX 3JIEMEHTOB, Ha TPaK-
TUYECKYIO JIEATEbHOCTh B OOJIACTH TMpaBa B COOTBETCTBHH C
TpeOOBaHUSMU 3aKOHHOCTH, HO M Ha Pa3BUTHE OPYrHX OT-
pacieil HayKu W KyJbTYypbl, HayKa, Ha OMPENEICHHOM YPOB-
HE CBOEro Pa3BUTHUS MPEBPALIAIOIIASICA B BBICOKOE HOPUIU-
4eCKOe MCKYCCTBO (OJUH M3 MEPBBIX PYCCKUX MPABOBEIOB
3. I'oprolIKKH TaK U Ha3bIBaJl €€ — "3aKOHOMCKYCCTBO").

2. M3aepxku. OTMmedass HEOOXOAMMBIM, MparMaTHYECKU
OTPaBAaHHBIN XapakTep W AOCTOMHCTBA HAYKU MO3UTHUBHOTO
npaBa (FOPUAUYECKON AOTMATHKH, KOPUIUYECKOTO MO3UTHBU3-
Ma), HaJ0 BMECTE C TEM UMETb B BUAY, YTO TYT €CTb U TEHE-
BbIC CTOPOHBI, BO3MOJKHBI OMNpeAeNieHHbIe u3AepkKu. OHH
BBIPAJKAIOTCS B TOM, 4TO (paKTHYeCKasi OCHOBA IOPUIMYECKUX
3HAHUN OKa3bIBACTCS BCE K€ OTPAHUMYEHHON M K TOMY XK€ BO
MHOTOM CKOHLIEHTPUPOBAaHHOW B "HOpMax 3akoHa" — HOpMa-
TUBHO-(POPMATHCTUYECKUX OCOOSHHOCTSIX MPABOBON MaTepuw,
W 4TO B COOTBETCTBUM ¢ OCOOEHHOCTSIMU MIPeAMEeTa KPUIH-
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YeCKUX 3HAHHUI JJIs1 TIPaBOBEJEHUS XapakTepHa (popmanbHO-
IOpUANYEecKasl METOAOJIOTHS,, OCHOBaHHAs Ha 3aKOHax U Tpe-
6oBanmsx popmabHOIt oruku. OTCIOAa — BO3MOXKHOCTh Kpai-
Hero (opManu3Ma, KaKyLerocss WM JeHCTBUTENBHOIO, He
BCErJa ONpaBlaHHAs IOPUANYECKas YCIOKHEHHOCTb MPaBOBbIX
MOCTPOEHUH, a B 3TOU CBA3U — YCJIOKHEHHOCTb CIELUAIbHO-
ro oOpa3oBaHus, IPyrue KpalHOCTH, HAaBESTHHBbIE TOTMAaTH-
YeCKHMH pa3paboTKaMH B aHAJTUTHYECKOM MPABOBEIEHHH.

Hano BupeTh 1 TO, 4TO aHaIUTHYECKas OPUCIPYIEH-
1Sl KaK TEXHUKO-IOpUINYECKasl HayKa MOJKET CyLleCTBOBATh
U pa3BUBATbhCS MPHU PA3JUUYHBIX MOJIUTHYECKUX PEKUMAX.
B ToMm ymcne — mpu pekumMax TUPAHUYECKOro Turma, (ammu-
CTCKHX, B YCJIOBHUSIX KOMMYHHUCTUYECKON AMKTATYphl. ITO AAIO
MOBOJ I0JIaraTh, 4TO IOPUANYECKHUI MO3UTUBU3M XapakTepu-
3yercsl naxke "AyXOBHOHM HUINETON", KOTAa, MO yTBEpIKIeE-
HUIO Psiia aBTOPOB, "... Y FOPUCTOB 3TOTO MOKOJEHUS (MMEFOTCSI
B BUJ1y FOPUCTHI FOPHINKO-TOrMaTiHueckoil mkobl. — C. A.) He
Pa3BUBAJIOCh UyBCTBO JUYHONH OTBETCTBEHHOCTH, KpUTHYEC-
KMl moAXxof K mpaBy" M Korga "B LEJOM MO3UTHUBHUCTCKAs
LIKOJIA TMOPOAMJAa BBICOKOKIJIACCHBIX CIELHATINCTOB MO HOpH-
nnqecx?ﬁ TEXHHUKE, HECTIOCOOHBIX K CAMOCTOSITEJIBHOMY MBbILI-
JIeHNI0" .

" Igaiieepm K., Kemy X. Yxas. cou. T. 1. C. 38—39. [To MHECHHIO aBTOPOB,
"TyXOBHAS HHITCTA MPHBEJIA 3TO MOKOJCHHE K COTPYIHUYCCTBY C HAITHOHA-
mactamu. He 00namas BHICOKAMH TyXOBHBIMH IECHHOCTSIME, OHA HHYCTO HE
CMOTJIH TPOTHBOMOCTABHTD HAITHOHAI-COIMATH3MY" .

Ormeuas caM (DakT HCIOJIB30BAHHS B TOM MM HHOH MEpE MATCPHAIOB
FOPHIAYCCKOTO TO3HTHBH3MA, KAK W JAHHBIC MHBIX TCXHHKO-IIPUKIIATHBIX
HAYK, TPH PEAKITHOHHBIX PEXKMMAX, HAJO BHACTh M TO, YTO OHH HHKOTJA HE
HCIOJTb30BATKCH TAK, YTOOBI PEAM30BAIACh HX MPABOBas CYTh, TeM 00Jce
YTO COIMAJBHBIC M AYXOBHO-TYMAHHCTHYCCKAC OCOOCHHOCTH IMPABOBOM Ma-
TCPUH HE OUCBHIHBI, HC BCETA -— MOPOH, K CUACTBIO, — OOHAPYIKHUBAKOT
ce0s 1 FOACH, HE MCKYIICHHBIX B TOHKOCTSAX FOPHCIIPY ACHIIHH. Tak uro,
00pamAsACh K MPHBEICHHBIM BBIMIC CYKICHAIM O " IyXOBHOHM HHUIIETE" CIie-
IHAJHCTOB 10 IOPHIMICCKON JOTMATHKE, CICAYET 3AMETHTh, YTO MPABOBE-
abl ['epmannn (Tak ke Kak MpaBOBeAbl POCCHH) — TE, KTO MPUHAMICKHT K
"BBICOKOKJIACCHBIM CIICIHAHUCTAM IO FOPHIHYCCKON TCXHHUKE", — PCAJIBHO,
HA ACIe, MPOTHBOMOCTABUIN CYIICCTBOBABIINM PSKUMAM TIABHOE, UTO Ca-
MOM 0 CBOCH CYTH IIPOTHBOCTOUT THPAHHH, — /pPaAso, OMJUmMoe 8 ompabo-
MmanHvle, UCKYCHble MexHUKo-1opuoudeckue gopmul. 1 3Ta mpaBoBas CyTh,
"mpemasmias” B 0OCTAHOBKE HALMCTCKOTO PE:KHMMA, B IOJHOM Mepe cpaboTa-
JIa HA HEMCIIKOH 3eMJIC, KaK TOJIbKO B PE3YJIBTATE BTOPOH MUPOBOIl GOHbBL U
noOeabl B HEH JICMOKPATHICCKUX CHIT ObLT COpOIIeH (DANMMCTCKUN PEKHM H B
I'epMaHHH HAYATHCH AEMOKPATHICCKUE PE(OPMBL
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Takoro poma W3AEPKKH W TEHEBBIE CTOPOHBI HAYYHOTO
OCBOCHUS FOPUIUYECKON AOTMATHUKH, TIOJYUYUBIINE MPU HEKO-
TOPBIX UCTOPUYECKUX YCIOBHUSX THNEPTPOPUpPOBAHHOE U Y3-
KOUJIEOJIOTHYECKOE BBIPAXKEHHE B MPAKTUKE HAYYHBIX HCCIIE-
JOBAaHUN W B MPENOAaBaHUU, TOIYAC 3ACTOHSUIM HEOOXOmHu-
MBIH, TParMaTH4YeCKH OIMpPaBAAHHBIA XapaKTep U JAOCTOMWH-
CTBa HAayKHW MO3UTHUBHOTO TPaBa, a TAKXKe MOCITY>KUJIU HU3BE-
CTHOM MPEANOCHUIKON NJIsi UCKAKEHHBIX O HEW MpencTaBiie-
HUMN, 17151 HeqoOpoii ClaBbl U CO3MaHUs HE OYE€Hb-TO MpPHBJIE-
KaTeJIbHOTO 00pasa OPUIUYECKOTO TMO3UTHBU3MA BOOOIIE.
IIpencraBneHuii 0 TOM, 4YTO IS IOPUAUYECKON JOTMATHKH,
JeCKaTh, SIKOObI OPraHUYECKU XapaKTePHbI TOJBKO CXOJAC-
THKA, CTIEKYJSITUBHBIE MTOCTPOCHUS, UTPa B MOHATUA. B myd-
IeM CIydae, CTaTyC OMUCATEIbHONW HayKH, TUCLUUTLUINHBI "HU3-
[IEr0 TEOPETHUYECKOro mopsiaka”.

3. Hrorosbie moJio:keHusi. Mexay TeM C yUETOM paHee
U3JIOJKEHHBIX COOOpaKeHUI €CTh BCe OCHOBAHUS YTBEPIKIATh!
HAayka nO3UMuUGHO20 NPABA, CYMMUPYIOWAs OAHHbIE AHATU-
mMu4ecKkoll IpUCHpPYOeHyull, — Mo CaMOOOCMAMOYHAS, 8bl-
COKO3HAYUMCASL IOPUOUYECKAS! HAYKA. DTO HE NUCLUITINHA "HU3-
IEr0 TEOPETUUECKOrO" ypPOBHS, a MOJHOBECHAas U BBICOKO-
3HayuMasi obnacte 3HaHui. FOpuauYecKkuii MO3UTUBHU3M CO
CBOMMH "OTBETBJIEHUMU" (MCTOpUEH MpaBa, CPABHUTEIBHBIM
MPAaBOBEJEHUEM) H B COYETAHUH C COLIMOJIOTHEN MpaBa 3aHU-
MaeT CBOE, IOCTOMHOE MECTO B CUCTEME HAYK U BBIMOJHSIET
BO BCEM KOMILJIEKCE FOPUIUYECKUX 3HAHWI CBOU OCOOBIE 'yHlU-
KabHbIe U He3aMeHUMble (DYHKIUU.

Bonee Toro, ananuTudeckas OPUCIPYAEHLHUS COCPEAO-
TOYMBAET BAXXKHEHIINE U HUYEM HE3aMEHHMBIEC TIACTBI TOTO
UCXOHOTO WM CIeu(pUUecKoro jisi BCero MpaBOBEICHHS Ma-
Tepuaia U OPUEHTUPOB MPAKTUUECKONW U HAYUYHOW 3HAUYUMOC-
TH, KOTOPBIE SIBIISIOTCS HAYAJIbHOU (MyCTh U HEUCUEPITbIBAO -
Iel) MaHHOCTHED M HE UMEIOIIMM 3aMEHbI "CTPOUTETbHBIM
MaTepuanoMm" /I BCEro MpaBoBeneHus U 0e3 KOTOPBIX KpPH-
OUYecKas Hayka TepsieT CBOK crenuduky kak ocodas u ca-
MOCTOSITEJIbHAsI 00JIACTh YeJIOBEUECKUX 3HAHUH.

Crajio ObITh, €CTh BECOMbBIE OCHOBAHUS YTBEPIKIATh. HOK
cyugecmesyem npagoseoetie Kak 0codas 8b1COKO 3HAYUMASL
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ompacis CReYUAIbHBIX YeJI08e4eCKUX 3HAHUIL, ee meepooil u
HeU3MeHHOMN UCXOOHOU U NepeUYHOll OCHOBOU OCMAHEmCs
AHANUMUYECKAs IOPUCNPYOeHYUsl, ee OaHHble (IOPpUOUYecKas
ooema, 1puouyecKuil NO3UMUGU3M, CREYUANbHASL (POPMATLHO-
H0pUOUYECKAst MEMOOON02US).

H ecnn no paccMmarpuBaeMOMy BONPOCY YMECTHO CpaB-
HEHUE C MaTeMAaTUKON (2 OHO BIIOJIHE YMECTHO: COOTHOIIE-
HHUSl HA YPOBHE JIOT'MbI IpaBa, OCBAMBaeMble MO3UTUBHON Te-
OpHeH, UMEIOT CTPOTO JIOTHYECKHUH, MaTeMaTHUYeCKHUN Xapak-
Tep), TO JaHHbIE AHATUTHYECKON HOPUCTIPYAEHIUH — 3TO U
eCTb apughmemurxa 1 BO MHOTOM asieefpa B OOJaCTH MPaBO-
BbIX 3HaHUN. Ml TOYHO Tak >xe, KaK BbICIIAas MaTeMaTHKa B
CaMbIX BBICOKMX CBOMX 3HAU€HHUSAX HMeEET TBEPAyI0 ONOpy B
CBOEH MEepBOOCHOBE — apudmMeTuke u anredpe, caMble BbI-
COKHeE, YTOHUYEHHbIE BBIBOJbI B IOPUIUYECKON HayKke HE MO-
I'yT OTOPBATbCA OT CBOEM MCXOAHOW Hay4YHOU MEPBOOCHOBBI —
JOTMBI TIpaBa.

Hano nobGaBuTh B 3TOi CBSI3M M TO, YTO B OCHOBE U BO
MHOrOM — B caMOM (OKyCe BBICOKOTO npodeccuoHanuzMa u
BBICOKOW 00Pa30BaHHOCTH MPABOBENA, BHIPAKEHHOH B MPaBO-
BOI KYJIBTYpE U B FOPUANYECKOM MBILUIEHUH, HAXOAATCS CTPO-
r'M€ U TOYHBIC JAHHBIE MAaTEMAaTHYECKOrO MOpsiaKa, Beipada-
TBIBAEMbIE AHAIUTHUECKON ropuctpyaeHunein. OCBOEHUE 3THX
JAHHBIX MPEAIoaraeT NMpexxae BCEro OBJIAJEHHE HCXOOHBIM
IOPUANYECKUM TOHATUHHBIM aIrnapaToM, OPUANYECKON JeK-
CUKOM, TPaBOBbIMHU (POpMYyJIaMHU, KOTOPbIE BXOIAT B "IJIOTH
U KpoBb" mpaBoBena-nmpodeccuoHaNa U KOTOPbIE, MOMHMO
BCEr0 WHOTO, CIYKaT HEOOXOIMMON CTYMEHbKOW K MOHHMA-
HUIO MPaBOBOI MaTepPUHU BO BCEX €€ T'PAHSIX U MPOSBICHUAX.

4. YHHBEPCAJBbHOCTh AHAJIMTHYECKOH HOPHUCIIPYACHIIHH.
B ropuaundeckoii Hayke psiia CTpaH, B OCOOEHHOCTH TOCTPO-
€HHBIX Ha Hayajax aHIJIOCAKCOHCKOIO, MPELEeAeHTHOro mpa-
Ba, FOCIOACTBYeT HacTpoeHue (o Oonbiueit yactu B CIITA),
B COOTBETCTBUU C KOTOPBIM aHAJIUTHYECKas, aHATOMHYeCKas
npopaboTka TOH MJIM MHOW CUTYallud — 3TO B OCHOBHOM Y
IOPUNYECKUX CUCTEM POMAHO-T€PMAHCKOrO THUIIA, HEMOCPen-
CTBEHHO BOIUIOTHBIIHMX KYyJbTYypy puMckoro mpasa (I'epma-
Huu, @panumn, Poccun). A BOT 11t peLieIEeHTHOIO MpaBa, B
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0COOEHHOCTH aMEPUKAHCKOHN IOpHUIMYECKON CHCTEMBbI, IjaB-
HO€ COOOpa3HO yKa3aHHBIM MPEACTABICHUSM, — 3TO CVI,
€ro NeATENIbHOCTD, JIeXKAIle B OCHOBE 3TOW MAESITeJIbHOCTH
pazHoOOpasHble Kputepuu, (HaKkTOPhl, TPUIEM MPEKIE BCE-
ro He (HOpPMaJbHO-IOPUIUYECKHE, a MOpPAJbHbIE, NEJIOBbIE,
NCUXOJIOrHUecKre ¥ UM 1oao0Hbie. OTCloma B MPaBOBOH Ha-
CTPOEHHOCTHU TIPABOBEAOB YKA3aHHBIX CTPAaH Ha MEPBOE MeC-
TO B MPAaKTHYECKOM OTHOINEHHH BBIXOASAT HE TpeOOBaHMs
AHAJTUTUYECKON IOPUCTIPYACHIIMH, a "peaqucTudeckue” u "co-
IUOJIOTHYECKHEe" TOAXO/bI, OTHOCSINUECS K TCHUXOJIOTHH, TO-
BEJCHYECKUM KpuTepusM U T. 1. Kak yTBep:knaeT 3HaAMEHHU-
T amepukaHckuii ropuct O. XonMmc, "mpenckasaHue Toro,
9yTo OyayT nenarh Cyabl GaKkTHUECKU B HUYero Oojee, — BOT
YTO 5T HA3BbIBAKO MPABOM".

UTo X, OPUAUYECKHE CUCTEMBI MPEIEeIEHTHOTO TH-
ma CBOEOOpPA3HbI, OTJIMYAIOTCS CBOMMH MPEUMYIIECTBAMH, B
YEeM-TO ¢ TOYKU 3PEHHUS COBPEMEHHOW KYJbTYPbl YHUKAJb-
HBI, TIOPA3UTENIbHBI. OHHU, MUHYS Pa3BUTYIO KYJBTYPY PUMC-
KOro MpaBa M POKICHHBIE €10 METOJbI, BCE HAKOIJIEHHOE
UHTEJJIEKTyaJbHOEe OOraTCTBO, OTHOCSINEECS K HOPUIUYECKON
MaTepuu, B OCOOEHHOCTH "TpaBa, BBIPAKEHHOTO B 3aKOHE",
TIO3BOJIMJTM Cy/IaM HAIPSIMYKO OMUPAThCS HAa HEHOPUIUYECKHUE,
B TOM YHCJIE HAa BBICOKHE NYXOBHbIe Kputepuu. M 310, mo
BCEM JJaHHBIM, J1aJI0 UM BO3MOXKHOCTb CIENaTh KPYIHBIA "pPbI-
BOK" K maealiaM JeMOKPaTHYECKOro ImpaBa.

Ho or noruku mpaBoBOro pa3BuTHsi (Kak M OT JIOTHKH
YeJI0OBEYECKOro mporpecca BooOIIe) HUKya He yinems. Mu-
POBBIE TOCTUXKEHUS FOPUINIECKON KYJIBTYpbI, Oa3UpyOIIHe-
Csl Ha HENPEB30WIEHHBIX 00pa3ax U METOIaX PUMCKOTrO Ipa-
Ba, OOOTAINEHHBIX MHTEJUIEKTYAIbHBIMHA JTOCTHKEHHUSIMH TI0C-
JIEMYFOIINX 3T0X, BCE PABHO MPOOBIOT U yiKe MPOOUBAIOT cebe
nopory. W aHanutuyeckas OPUCIPYAEHIUS BCE PABHO, PAHO
WJIM TIO3]THO, 3alMET JOCTOHHOE MEeCTO B COBPEMEHHOM IIpa-
BOBEJIEHUU BCEX CTPaH, BCTYMUBINUX B CTAJUI0 COBPEMEHHO-
ro JEMOKPATUYECKOTO PA3BUTHSI.

Benb u Ha OCHOBe MPELENEHTHOTO MpaBa MOCTENEHHO
YTBEPIKIAETCS — MYCTh U CBOeoOpa3Hasi — HO BCE Ke ClUC-
mema 00uge0613ameibHbIX HOpM, B TOM YUCJIE U TAKUX, KO-
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TOPbIE BXOMAST B JKH3Hb Yepe3 3aKOHBI M KOTOPBIE JOJIKHBI
OTBeYaTh TPeOOBaHUSAM JIOTHKHU (1O CBOeH OCHOBE — (hop-
MAaJIbHOM), Hecymux "B cebe" OCHOBOIMONATAIOIINE KO PUIUIEC-
KH€ IIeHHOCTH, IIEHHOCTH MaTeMaTH4eCKu OTpabOTaHHBIX Ha-
Yyaj CHpaBeIJIMBOCTH, IOPUINYECKOTO PABEHCTBA, "PaBHOBEC-
HocTu" U T. 1. K HUM MpHCOenUHSAIOTCS HOPMBI, COAEP KaIIH -
ecsl B KOHCTUTYIHHU, APYTHUX 3aKOHAX, "NMHUCAHBIX" MCTOYHU-
kax (B Tom uucie B CIIIA — B Takux cBO€OOpa3HBIX HCTOY-
HUKAX, KaKk MOJeNibHble (penepasbHble HOPMATHBHBIE TOKY-
MeHThI). Ha OCHOBE BCEro 3TOro HOPMATHBHOIO MaTepuaja
CKJIAJIBIBAIOTCS MPABOOTHOLIEHUS], FOPUANIECKH UYETKUE TIO-
CTPOCHHUS, IOPUANYECKHE KOHCTpyKumu. W ummepatusbl 3a-
KOHHOCTH, HEOOXOIUMOCTh FOPUIUYECKH BBIBEPEHHBIX pelle-
HUN KU3HEHHBIX CUTYyallui y)ke ceiiyac TpeOyroT B yKa3aH-
HBbIX CTPaHax IJIOJIOTBOPHOTO HCTOJIb30BAHUS JOCTHKEHUM
AHAJIUTHYECKOW IOPUCTIPYAESHIIUK, CBOETO pona "MaTeMaTUKH
mpaBa" BO BCEX €€ 3HAUYCHHUSX, B TOM YHCJE IO BOMPOCAM
FOPUIUYECKUX HOPM U MPABOOTHOLIEHUH, UCTOYHUKOB TPaBa,
peanu3zanuu U MPUMEHEHHS NEHCTBYIOIIUX IOPUAUYECKUX
HOPM, UX TOJIKOBaHMUSI.

MOXHO yBEpPEHHO MPEANONOXKHTb, UYTO TAaKOrO pojaa
MPOLIECC TOJYYUT — IO MEPE OCBOEHHUS BO BCEX CTPaHax
JOCTHKEHUN HOPUANYECKON KYJbTYpPbl — IJIOJOTBOPHOE MPO-
noykenue. M torma "mpeackasaHue TOTO, YTO OyayT aenarh
cynbl (pakTUuecku", HapsAy C OPYTUMH, "peaTucTHIYECKH-
Mu" 1 "COIMOJIOTMYECKUMH" METOJaMH, HEe B MEHbIIEH Mepe
PacKpoeTCsl MPU MOMOINH METOMOB "HPUAWYECKONW aHATO-
MUH" — aHAJUTUYECKOW ropucnpyraeHmuu. M k1o 3HaKOM C
MPAKTUKON aMEPUKAHCKOW HOPUCTIPYACHLUH, 3HAET, YTO UC-
TMOJIb30BAHUE JAHHBIX AHAJUTUYECKOHN IOPUCTIPYASHINU (B OCO-
OEHHOCTH, MO BOMPOCAM FOPUAMYECKOrO TOJKOBAHMSI) CTAHO-
BUTCSI TIOBCEAHEBHOM MPAKTHKOW. A momadac (Kak 3TO CIy4H-
Jock B koHIE 2000 r. mpu pacCMOTPEHUU CJIOKHBIX HOPUIU-
YECKUX BOMPOCOB, CBSI3AHHBIX C IMOBTOPHBIM IMOJICYETOM TOJIO-
COB Ha MPE3UAEHTCKUX BBIOOPAX) OKAa3bIBAETCS B LIEHTPE pe-
HICHHS CJIOXKHBIX COLIMAIBHO-TOCYIapCTBEHHBIX MPOOIEM.

Bwmecre ¢ TeM monoxkeHne 00 YHUBEPCATbHOCTH JTOTMbI
rpaBa MPEArnoyiaraeT u TO, YTO €€ XaPaKTEPUCTUKHU JTOJKHBI
OBITh yTOUYHEHBI HA OCHOBE OCOOEHHOCTElN BCero MHOToo0Opa-
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3Usl CYIIECTBYIOIIHUX B MUpPE OpUaAnYeckux cucrem. [Ipexme
BCEro 371eChb Tpedyercst yueT OCOOEHHOCTeH O0Iero, mpere-
JEHTHOTO TMpaBa U ¢ 3THX MO3UIMIA MPUIAHUE AOKHOTO 3HA-
4yeHus1 (CTOJIb K€ BECOMOTO, KaK KaTeropusi "3akoH") cyoeo6-
HbIM npeyeOeHmam, X HOPMATHUBHO-PETYJISITUBHBIM U WH-
TEJIJICKTyaIbHBbIM dJieMeHTaM (yke B HeMaJiol Mepe OCBOEH-
HBIM aHIJIO-aMEPUKAHCKOH JOKTPUHOM MPELEIEHTOB).

B 1ol cBSI3M crenyeT 3aMeTUTh, YTO MOAoOHOe obora-
HIeHHEe MPENCTaBJICHUA O TOTMe MpaBa, MPUHIMITHAIBLHO BaXK-
HO€ JJIs1 BOCTIPUATHS LEHHOCTEH MUPOBON FOPUANYECKON KYJIb-
Typbl B CTpaHax OOINero, MpeneaeHTHOro Mpasa, MO3BOJHT
BMECTe C TE€M, KaK Mbl YBUANM B CJIENYIOIIEH YaCTH KHUTH,
OTIPENeNTUTh UCXOAHBbIE MyHKTHI U JUIA JajbHEHIIero pa3Bu-
THS IPABOBOM TEOPUHU.

§ 4. Teopernueckue acreKThI.
OO0was (aHaauTHYECKast) TEOPUS MpaBa

1. O6mas (ananuTH4eckasi) Teopusi npasa. Haykosen-
YECKUI CTaTyC aHAJIUTHYECKOW HOPUCHPYIEHLUUH PacKpbIBa-
€TCs TaKXKe B TOM, YTO Ha OCHOBE KOPUINYECKON ITOTMBbI TO-
Ny4uia pa3BUTHE MeEOpUs NPpaéd — WUB OTHOIIEHUH OTAEIb-
HBIX OTpaclieil mpaBa (OTpaciieBble TEOPUH — TEOPHS LIUBHU-
JIUCTHKH, TEOPHUsS KOHTPAKTHOTO IIpaBa, TEOPHUs IEITUKTHOTO
MpaBa, TEOPHUs MPOLECCYaTbHOrO MpaBa U T. 1.), ¥ B OTHOIIE-
HUHU TIpaBa B LIEJIOM — 00uyasi meopusi, SBJSIOMASICS COCTaB-
HOM 4aCTbIO aHAJIUTUYECKON FOPUCTIPYACHITHH.

Tak 4TO FOPUAMYECKUN MO3UTHBHU3M, TOATBEPIKIAsT CBOM
JIOCTOMHBIN HAYKOBEAYECKUM CTATYC, XapaKTepHU3yeTCsl U TEM,
YTO B HEM CIIOKUIIach "CBOs" Teopus. Teopusi, CKaxKy cpasy,
MyCTh W HE BCEOOBEMITIONIETO, HO BCE JK€ JOCTATOYHO BBICO-
KOT'O YPOBHS, BO BCSIKOM CIlTy4ae TaKOro, KOTOPBIM M3HAYAb-
HO He JIONyCKAaeT €€ XapaKTEePUCTUKU Kak cyryoo "omwuca-
TEJNbHOU TUCIUTUTAHBI".

®dopMHpOBaHUE U PA3BUTHE OOIIETEOPETUYECKUX B3IJIs-
JIOB TIO BOIIPOCAM AOTMbI MPaBa UCTOPUYECKH OKa3aJUCh HE-
00OXOMUMBIMH 0 TEM K€ CaMbIM MPUYMHAM, KOTOPBIE BBI3-
BaJIA K KU3HHU KPUANYECKUN TO3UTUBU3M B II€JIOM, T. €. B
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CBSI3U C MOTPEOHOCTSIMH 3aKOHOTBOPYECTBA, FOPUAHNUECKON
MPAKTUKH U MPABOBOM y4eObl, a MO KPYIMHOMY CYETy — CO00-
pa3HO TPeOOBAHMSIM 3aKOHHOCTH, HEOOXOAMMOCTH PEIICHUS
JKU3HEHHBIX CUTyalHi "Mo mpaBy" Ha TBEPAOM HOPMATHUB-
HOM OCHOBaHHWU. B cujy 3THX mpUYWH Ha ONMPEAENIEHHOM 3Ta-
Me Pa3BUTHs OPUIUYECKUX 3HAHUN TOTPeOOBANIOCH CBECTH
BOEAUHO OOIIE3HAYUMBbIE, MOBTOPSIIOIIUECS B OTPACIEBBIX
Haykax oOIue IMOJIOKEHHsI O 3aKOHE, MpaBe, MPaBOOTHOIIE-
HUSIX, opuandeckux (akrax u T. 1. (MOsIBJIEHUE TaKOro Ha-
MPaBJICHUS] B KOPUAMYECKON HAayKe CBSI3aHO C MMeHaMH beH-
Tama u B ocobenHoctd — J[. OctuHa, ¢ ero kaurou "UreHus
o ropucnpynerunu” (1832 r.).

BecbMa BakHO mpu 3TOM, YTO UMEHHO Ha YPOBHE 00-
el TeOpUH MpaBa OKa3aJ0Ch BO3MOXKHBIM HE TOJBKO CBEC-
TH BOEIUHO "BBIBEIEHHBIN 3a CKOOKH" Pa3HOPOIHBIN MO CBO-
UM OTpPACJIeBbIM UCTOYHUKAM KOPUANYECKUN MaTepHuasl U UH-
TErpUPOBATh JAAHHBIE OTPACIIEBBIX HAayK, OYEPTUTh BAXKHEN-
e, HeoOXOMUMbIE 3BE€Hbs] UCKOHHOTO TpEeAMeTa IpUInJec-
KO HayKH , HO ¥ YBUJETh €ro OOIECIOPUINYECKYH0 3HAYM -

' Takoe HalpaBlieHHE OOIMIETEOPETHIECKUX HCCIIEJOBAHUN B OT€UECTBEH
HO# TuTeparype noiydmio o6ocHoBanue B kaure O. C. Modde u M. J1. ITlap-
ropojickoro "Bormpocs Teopun mpasa” (M., 1961).

1Ipu 3TOM JTOBOIBHO OTYETINBO 0G03HATMIUCE, BO-TIEPBHIX, OTpacleBhIe
HCTOYHUKY TaKOTO Poja o6IeTeopeTHIecKuX (Ha YPOBHE JOTMHEI IIpaBa)
06006menHwii, a BO-BTOPBIX, OCHOBHBIE CETMEHTHI IOPUIUIECKOM TOTMBI — ee
aHATOMUS, BHEIMMHUE (GOPMBI, 3JIEMEHTHl, XapakKTepu3yomue ObTHe 1
peanu3aIyio mpana.

KakoBH e oTpacieBble HCTOUYHUKH W CETMEHTHI O6IEeTeOPeTHISCKIX
0000meHu Ha ypoBHE JOTMHBI IpaBa? Takux UCTOYHUKOB (BO MHOIOM COOT-
BETCTBYIONAX OCHOBHBIM Pa3HOBUJHOCTSIM JOTMBI IIpaBa) TPU:

1) JaHHBIE YaCTHOTO IpaBa, TPakJaHCKOTO 3aKOHOJaTeIbCTBa U Ipak
TUKY er0 IPUMEHEHUS CTal OCHOBHBIM UCTOTHHUKOM JIIS OHATHUH, pac
KPHIBAIONIX aHATOMMUIO TIPaBa, ero JeTaln3upOBaHHbIE OCOOEHHOCTH (TOpH
JUMecKre HOPMBL, CYOheKTUBHBIE IIpaBa M 00S3aHHOCTH, UX Pa3HOBHIHOC
TH, Iopuaudeckre GakTH | Jp.);

2) maHHBIE Iy OJIMYHOTO IIpaBa, B TOM YHCJIe KOHCITHHA "TIIMOHHOE, aJ MU
HHUCTPaTHUBHOE, BRICTYIIHIN B Ka4eCTBe OJHOTO W3 OCHOBHBIX "TTOCTaBIIH
KOB" MaTepuaIoB O BHEMMHUX (opMax MO3UTUBHOTO MMpaBa — 3aKOHAX,
WHBIX HOPMaTUBHBIX JOKYMEHTaX, IOpUIuIeckoil TeXxuukn. 13 cdepsr yro
JIOBHOTO W aJIMUHHUCTPATUBHOTO IIpaBa 00Imasi Teopusl paBa BOCIPUHSIIA,
HapsAy C PSIOM JPYTHUX JAHHBIX Iy OITUIHO-TIPaBOBOTO MOPSI KA, KaTeTo
PHH OTBETCTBEHHOCTH W BUHEI,

3) maHHBIE IPOIECCYalbHOTO MpaBa, Ha OCHOBE KOTOPBIX BO MHOTOM
hopmyHpyIOTCS 06TIeTeOpeTHIECKHe IOHATHS, TOCBSIEHHbIE e CTBHIO
mpaBa, eTo pealnu3alud, IPUMEHEeHUIO W, 9TO 0c060 CyIMecTBeHHO, —
TPaBOCY IO, MPOTIeCCYATbHBIM (hopMaM, TPAaBOBBIM TapaHTHSIM.
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MOCTBH KaK OCO0b67 MUP NEUCTBUTCIHHOCTH,

OTJIMYAOIIUICA MHOTUMH, MTOPON YHUKAJIbHBIMU
0COOEHHOCTSIMH.

Hawnbonee HarmsimHO 3TH 0COOEHHOCTH (IIyCTh M Ha IEp-
BUYHOM, MOPOU 3JIEMEHTAPHOM YPOBHE) MPOSIBUIIUCH B Pa3HO-
0o0pa3HbIX KJIACCU(PUKALUAX FOPUAMYECKUX HOPM, IPABOOT-
HOIIEHUH, PUINYECKUX (HAKTOB, XapaKTEPUCTHKAX UX HOPH-
JUYECKOW MPHUPOABL, UX COOTHOLICHUI — TMOJIOKEHUMN, KOTO-
pBle CO BpeMeH pa3padOTOK NPEeBHEPUMCKUX FOPHUCTOB, CTa-
HOBJICHUSI TIAHACKTUCTUKHU (¥, TIOKAJIyH, B HE MEHBIIECH Mepe
B pa3paboTkax rpucToB-aHATUTHKOB XIX—XX BB.) mopa-
JKalOT CBOEM CTPOMHOCTBIO, JIOTMYECKUM COBEPIIIEHCTBOM, 3a-
KOHUYEHHOCTBIO.

O060011IeHHsT MPABOBOr0 MarepHasia HauOojee BBICOKOrO
VPOBHSI BBIPA3UJINCh B TEOPUU AHATUTHYECKOU KOPUCIPYIEH-
MU B BbIPA0OTKE TAKUX FOPUAMYECKHX KATErOpHid, KaK TIO-
HSATUSL NYOIUYHO20 U YACHHO20 NPABA, a TaKKe TaKux oeqhu-
HUYyuill npaeqa, KOTopble He TOJIPKO OPUEHTUPOBAHbLI Ha TO,
9TOOBI BBIMOJHITE MPArMaTUYECKYI0, OMEPALMOHANIBHYIO U
BMECTE C TeM IOPUAMYECKH 3HAYUMYIO (QYHKIUIO (ObITh KpH-
TepreM TMPaBOMEPHOTO U HEMPABOMEPHOTO MOBEIEHUS ), HO U
OOpHCOBBIBAIOT CIEU(PUKY ITpaBa KaKk CHUCTEMBbI 001eo0si3a-
TEJIbHBIX HOPM.

B »Toil CBsI3M yMECTHO NPUBECTH KpaTKoe, Omneparyo-
HaJbHOE (HAa YPOBHE IOPUAMYECKOH IOTMbI) OTpEAesICHHE,
KOTOPO€ MOJKET OBITh BBIPAXXEHO B TaKOW JAKOHUYHOMU
dbopmyne: npaBo (HaMOMHIO: OOBEKTUBHOE, MJIM IMO3UTHB-
HOE, TIPaBO B CTPOrO KOPUAUYECKOM 3HAYEHUH) — OTO CUC-
mema 00ue063amenbHbIX HOPM, BbIPANCEHHBIX 6 3AKOHAX,
UHBIX NPUBHABACMBIX 20CYOAPCMBOM UCMIOYHUKAX U 565~
fowuxcsi 001e003ameIbHbIM OCHOBAHUEM OISl ONPeOeIeHUsl
npasomepno-0’ 30/1eHH020 U IOPUOUYECKU HEeO0360eHHOZO0,
3anpeeHHO20 (A MAaKdice IPUOUYecKt NPeonucCanHozo) no-
8€0eHUS.

CTano ObITh, FOPUAUYECKUI MO3UTUBU3M KaK JTUCLIMILIN-
Ha, M3y4arlnas JOrMy IpaBa, BbIpadaThIBa€T JaHHBIE, KO-
TOpbIE HE TOJIBKO — KaK WU JIaHHbIE MEAUILIUHBI — KpaiHe
HEOOXOMMMBI JJIsl TIPAKTUYECKON AEITENbHOCTU JIFOAEH, HO U
MPEACTABJISIIOT COO0M UCXOOHYI0 OCHOB8Y IOPUINYECKHUX 3HA-

2 BocxoXAeHHE K NIPaBy
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HUMN, KOTOpbIE Nake B CBOEM 3JIEMEHTAPHOM BHJIE HeCym
3HauUmMenb Il uHmenekmyanvnsiii nomenyuan. Tem Oonee,
yTo 0e3 cBoeil ucxomHou (M crenuduyueckoil) 0OBEKTUBHOM
OCHOBBI, 0€3 CBOMX HE3aMEHUMBIX OTIIPABHBIX PEaJIui, BbI-
pPakKeHHBIX B JOTME TpaBa, U COAEPIKAIMUXCS B HEW WUHTEN-
JIEKTYaJbHBIX LIEHHOCTEH, HUKAKHe IEWCTBUTEJbHbBIE FOPU-
OUYeCKHe 3HAHUS, B TOM YHCJIE IOPUAUYECKUE 3HAHUS BbICO-
KOT'0 HayKOBEMYECKOTO MOPSIIKA, HEBO3MOYKHBI B MPHUHIIHIIE,
MO CaMO# CBOEM CyTH.

Teoperndeckuii moreHuman odmel (aHATUTUYECKOH) Te-
OpHH TpPaBa 3HAYUTEIHHO BO3PACTAET B CBSI3H C PAa3BUTHEM
CPaBHUTEJIBPHOTO IMPABOBEIEHUS, KOTrNa OMNpEeNeIeHus, CpaB-
HUTEJIbHbIE XapPAKTePUCTUKU M KJIACCU(UKALMH OCHOBHBIX
MPaBOBBIX SIBJICHUN pa3pabaThIBAIOTCS U YTBEPXKOAKOTCS B
HAayKe W IOPHUIMYECKOH MPAKTHKEe B OTHOIIEHUU MPaBOBBIX
CUCTEM Pa3JINYHBIX FOPUINYECKUX THITOB.

Hbo, kak cripaBeaIMBO MOAMEYEHO B JIUTEpaType, Oc-
BOCHHME MAaTe€pPHUaJOB, OTHOCUMBIX K CPAaBHUTEJIHHOMY TPaBO-
BEJIEHHUIO, YKa3bIBaeT "Ha BCEOOBEMITIOINYIO [IEHHOCTh MpaBa
U YHHBEPCATBHOCTh MPABOBOM HAYKH, MOMOTAET MPEOAoJie-
BaTh Y3KYH CHEIHUATU3AIUI0 C MOMOINbI O0jiee MIUPOKUX
kareropuii 3g¢pekTUBHOro 0000IIAKOINEro MPaBOBOTO MBbIIII-
JIEHUsI, KOTOPOE BOOPYKAET KPUTHYECKHI YM IIMPOKUM "Ha-
OopoM peleHHit", B KOTOPbIX CKOHIIEHTPUPOBAH OIBIT BCErO
IVII/Ipa,Hl,

OT1croma — BO3MOXKHOCTD yenybnenus oOmeit (aHamuTH-
YECKOW) TeopHuH MpaBa, KOTOpas B MEPCIEKTHUBE MPU3BAHA
craTh "o0mei" ¢ TOYKH 3peHUs Pa3sHOOOPA3HBIX FOPUIUYEC-
KUX CHCTEM M B 3TOM OTHOIIEHUU — GCeoduyeil Teopuei mpa-
BOBEJICHUSI.

BwmecTe ¢ TeM HyXHO 3aMETHTh, YTO MMPHU PEIIEHUU TIPO-
OnieM, CBsI3aHHBIX ¢ (DOpPMHPOBAHUEM BCeOOIIEH TEOpUU Mpa-
Ba, HET HYXXIbI UATH "OT HyJsA", "BCe HAUMHATH CHayvana".

" Isaiicepm K., Kemy X. Yias. cou. C. 36. K cokacHHIO, aBTOPBI IIPH 3TOM
JIOTYCKAFOT BEChbMA JKCCTKHC OICHKH "TOTMATHKH" U "IOPHIAYCCKOTO MO3H-
THBU3MA". DTO OYCHB CTPAHHO, TAK KAK 3aMCYATCIHHBIC JOCTOWHCTBA LIH-
THPOBAHHOTO TPYJA OCHOBBIBAKOTCS KAK Pa3 HA ILIOZOTBOPHOM HCIIOJIB30BA-
HUHW JOCTIKCHHUH IOPUINICCKOM TOTMATHKH.
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OOwas Teopust paBa B €€ COBPEMEHHBIX pa3paboTKax siBIIs-
eTcsl 00NacThi0 IOPUAMYECKUX 3HAHUH, yXKe CYIIECTBEHHO
NPOABUHYTOMN K pyOekam BceoOieli Teopuu.

B uem tyT nmeno? la B TOM, 4TO pa3pabaTbiBaeMble B
COBpPEMEHHOI 00IIeil TeoOpuu mpaBa WHTEJUIEKTyaJbHbIE 3Jie-
MEHTBI, KaTeropuu U TeOpeTUHeCKHe KOHCTPYKLHUH, XOTS U
MOTYT OBITh OXapaKTEPU30BAHbI B KAUECTBE "BBIBEICHHBIX 32
CKOOKH" NMaHHBIX OTPACIEBBIX FOPUAMYECKUX TUCIHILINH, B
OCHOBHOM, IO UCXOIHBIM MO3HMLHUSAM Oa3MPYIOTCSl BCE K€ Ha
BBICOKO3HAYMMBIX C IOPUIMYECKOM CTOPOHBI MaTepualax.
IIpexne Bcero — Ha MaHAEKTHUCTUKE U Ha €€ "NpOJoJIKe-
HUU" B COBPEMEHHYIO 3IOXY — IOJIOKEHUSAX HOPUANYECKOH
IOTMATHKH, Pa3pabOTaHHBIX B T€PMAHCKON FOPUIMYECKONW Ha-
yke XIX—XX BB., a 3aTeM B psAAe APYrUX HALMOHAJIBbHBIX
IOpPUANYECKUX HayKaxX, B TOM YHCJE B PYCCKOM JOPEBOIOLM -
OHHOM U OTYaCTH — COBETCKOM MpaBOBENEHUM. A MaHAEKTHUC-
THKa — CBOEOOPA3HBIN KOHLIEHTPAT KYJbTYPbl BCEIJIAHETHO-
ro IefeBpa, PUMCKOTO YacTHOTO IpaBa, SIBJISETCS Kak pas
MEePBOM B UCTOPUU YHUBEPCANLHOU CUCTEMOW HOPUANYECKUX
3HAHUH, & TIOJIOXKEHHSI FOPUAMYECKON TOTMATUKHU (HALIeNITHe
BOIUIOLIEHNHE B ['€pMaHCKOM Ipa’kAaHCKOM YJIOXKEHUH, B pPOC-
CHUHCKHX 3aKOHOIPOEKTaxX MO TPakJaHCKOMYy IIpaBy, B CO-
BPEMEHHOM TPaKIAHCKOM 3aKOHOIATENIbCTBE) — OJHUM U3
HanboJyiee BBICOKHX IOCTHKCHUH HOPUIAMYECKON MBICIH, KO-
TOpOE BIIOJIHE OOOCHOBAHHO HAXOIUT MPHU3HAHHE Kak (HEeHO-
MeH nadnayuonaivnozo mopsaaka'. U kotopoe B 5Toi CBA3H
SIBJISIETCSI YK€ TOTOBOM OCHOBOWM JUist yriTyOJieHus 00IeTeo-

"' 1 stomy ectb BechbMa YOCTHTEIBHOS, B YEM-TO JAKE KYPHE3HOE MOA-
tBepxkacHue. Kuury Jxkona OctunHa "UTCHHI MO HOPHCOPYIACHIHHA"
(1832 r.), KaKk H3BECTHO, HEPEAKO PACCMATPHBAIOT KAK MEPBYK) B HCTOPHH
MPABOBOM HAYKH Pa3pabOTKy OOIIETCOPETHUCCKOTO MOPIAKA, 0O0OIAOIIY IO
CIICIIUATBHBIC 3HAHHS FOPHIHKO-TOTMATHUYCCKOTO XapaKTepa, OCHOBAHHBIC
HA JOCTHIKCHHAX MAHACKTHUCTHKHU. [1apamokc sk B TAKHX OICHKAX 3aKJIIO-
yaeTcsa B TOM, 4TO JI. OCTHH OMHPajICSd B CBOMX HAYYHBIX MOCTPOCHHUIX HE
HA MaTepHal "poaHOTO" IS HETO AHTIMHCKOTO OOIIECTO MpaBa, a HA JaH-
HbIC PA3BUBAIOIIUXCA HA EBPONCHCKOM KOHTHHCHTE 3aKOHOAATCIHHBIX FOPH-
JUUCCKHX CHCTEM. B 3TOM CBA3M YMECTHO €IIC Pa3 COCIATHCI HA CIOBA
J. OcthHa, KOTAa OH TOBOPHI O TOM, YTO AHTJIHMHCKHE FOPHUCT, Ye3Kasd Ha
KOHTHHCHT, "MOKHIACT HMIICPHIO Xa0Ca M ThMbI U IPHOBIBACT B MHp, Ka-
JKYIIMHACS] €My CTPAHOM MOpPsIKA U cBeTa".
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PETUYECKUX 3HAHUI HAa OCHOBE JAHHBIX CPABHUTENBHOIO Ipa-
BOBEICHUS .

2. YUto ke paabme? HTak, mocTaBlieHHbI paHee BOII-
POC O JIOCTAaTOYHOCTH MATE€PHAJIOB, OXBATHIBAEMBIX JOTMOM
mpaBa, IJIs1 PU3HAHUS JOJDKHOTO CTaTyca HPUAUYECKON Ha-
VKU TMOJIY4aeT, MO BCEM NAHHBIM, YTBEPAUTENbHBINA OTBET.
Ha, ropugudeckas IOrMaTuKa U XapakTepHbie sl Hee (op-
MaJIbHO-FOPUANYECKHUE METOJbl BIIOJIHE OIMPAaBAAHHO MOTYT
3aHATH JTOCTOMHOE MECTO CPEeAu COLHANbHBIX U TYMaHUTap-
HBIX HayK, BO BCEH CHCTEME YeJIOBEUECKUX 3HAHUN.

Ho 3neck Bo3HUKaOT apyrue sonpockl. CripaliuBaeTcs:
C TOYKH 3peHus meopuu (Teoperudeckux u (umocodcrkux
ACTMeKTOB MPaBOBEACHMS) TIO3BOJISIFOT JIM JaHHbBIE FOPUIUIEC-
KON JOTMaTUKU MOCTUTHYTD 271)Y0UHbI TIPaBa, OCMBICIUTD €ro
(dbyHnaMmeHTanbHble 0COOEHHOCTH? Takue 4epThl U XapakTe-
PUCTUKH, KOTOpble ObI BBIBEJH MPABOBEIECHHE HAa YPOBEHD
OCHOBATEJIbHBIX TEOPETUYECKUX U (PUIOCOPCKUX 3HAHU,
XapaKTEPHBIX JUJIsI COBPEMEHHON HAYKH.

Kaszanoce Obl, 1 MO 3TUM BOMPOCAM HAIPAIIUBAETCS YT-
BepauTebHBI OoTBeT. Kaszanmock Obl, M 31eCh BIIOJIHE JOCTa-
TOYHOUW MCXOIHOW 0a30ii, OTIPaBHOW OCHOBOM 1jis1 yriryOJieH-
HOT'O MOHUMAHHUS MPaBa MOTYT ObITh JaHHbIE, CKOHLIEHTPUPO-
BaHHBIE B JOT'ME MpaBa.

B »Toli cBsi3u B Hayke W ObLIM NIPEINPUHSTHI OMBITKH B
npeaeaax MO3UTUBHOU TEOPHUHU PA3BUTh TAKYK HAYYHYIO

" BMecTe ¢ TeM HYXKIACTCSI B CEPhC3HON KPHTHUCCKOH IPOBEPKE TaKas
HAMCTHUBIIASCS B HAYKS JMHHSA HA VHHUBCPCATH3ANNIO HAMOHAIBHBIX ITPa-
BOBBIX MOHATHH, KOTOPAs HCXOJHWT OT CTOPOHHHUKOB JOKTPHHBI CBOOOIBI
MPUMCHCHHS TPABa MPABOIMPHMCHHUTCIBHBIMH OPTraHAMH, OT COIHOJIOTOB
MPaBa W MPUBEPIKCHIICB IMTPABOBOTO PEAIN3Ma, KOTOPHIC, KAaK OTMCUYACTCS B
TUTEPATYPE, CXOIATCS B MPH3HAHHH TOTO, YTO "MPEIMET MPABOBOM HAY -
KH — HE CTOJIbKO MOHATHHHBIC IMPABOBBIC KOHCTPYKIWH, CKOJBKO CAMH
JKA3HCHHBIC TPOOIeMBI, KOTOPBIC HAVKA MpaBa JOJDKHA pemarte". KM 4to
coo0pa3Ho >ToMy "mPaBo — 3TO "COLMANBHAS TEXHOJIOTHA", a MPaBOBAs
HAayKa — COLMAJIbHAI HaykKa". MeKay TeM BEPHO IMOIMCUCHHBIN HCXOTHBIH
MOMCHT B IIOHMMAHUH TIpaBa ("'caMu JKH3HCHHBIC MPOOIEMBI") TOJIBKO TOTAA
MOKET OTKPBHITh IyTh K MOCTIDKCHHIO OOTATCTBA M CMBICIA MPaBa, KOTAA
JKA3HCHHBIC TIPOOJICMBI PEIIAIOTCA HA (PYHIAMECHTATBHOM HHTCIICKTYAIb-
HOM OCHOBE KAk pPa3 "MOHATHHUHBIX IMPABOBBIX KOHCTPYKIWi". Bmpouem,
TaKOTO POJA MOAXOJ ONPABIAH JHIIb B TOM CIy4aC, CCIIM COXPAHACTCS
BBICOKOSH&I‘H/IMBH/I CTATYC TPABOBEICHHSA H OHO HC "3aMeHACTCA" BCETO JIHIITh
"CONMATTLHOM TEXHOJOTHCH" — MEPCHCKTUBOM TPECBOXKHOM W OMACHOM A
BCCH CHCTEMBI TYMAHHTAPHBIX 3HAHUH.




I'masa 1. AHayMTHYECKAS! FOPUCTIPY ACHIIHS 33

KOHIIEMNIINI0, KOTOpasi caMa mo cebe mpencrana Obl B BHIE
"BepIIMHBI" FOPUINIECKUX 3HAHUH, najia Obl MpaBy CBOETO
poza ucuepmnbiBaromyo "punocopuro”.

3. Heynaua. Takoro pona NONbITKH HAIJIU BBIPAXKEHUE B
KOHLETILHUSX HOPMAmMueu3mMda, Haubojee MOCIeA0BATENbHO H
spko — B "uncroii Teopuu npasa" I'. Kenp3zeHna u ero nocine-
NOBaTeNei.

OTU MNOMBITKH, KOTOpPbIE MPUHECINU U3BECTHBII MO3HaBa-
TeabHBIA 3 (eKT, BMecTe ¢ TeM NMpUAaly MO3UTUBHOH TEO-
pUM He CBOICTBEHHBbIE €l 4epThbl NUCLMUILINHBI C HEONpPaB-
JaHHBIMU TIPETEH3USIMH, U BO MHOTOM CIIOCOOCTBOBAJIM TOMY,
YTO CaMO BBIpakKeHHE "FOPHIMYECKUH NO3UTUBU3IM" (TeM
Oojiee — paBHO3HAYHOE BBIpAKEHME "HOpUAMYECKasl JAOrMa-
THKA") MOJYYHIIO HEOMOOPHUTENbHBIH CMBICIOBOH OTTEHOK,
JOBOJIbHO LITUPOKO PACIPOCTPAHUBIIUICS B HayKe, B OCOOEH-
HOCTH — B OTpacJisIX 3HaAHUH, HEMOCPEICTBEHHO HE CBsI3aH-
HBIX C FOPUCTIPYACHLUECH.

Jla, HOpMaTUBUCTCKUN MOAXOJ K MPaBy MMEET HU3BECT-
Hble W, MOXaJyH, Nake cepbe3Hble OOBEKTHBHBIE OCHOBA-
HUSI. ITOT MOAXOA UCXOIHUT U3 TOrO, YTO B CaMOH "BBICOKON"
TEOPUH HE ClIeNyeT NMOKHIATh COOCTBEHHBIH MPEAMET FOPUIH-
YeCKHMX 3HAHUH, IOTMy MpaBa, U MPH 3TOM HAIJIEXKHUT OpaTh
3a OCHOBY TPaKTOBKH IIpaBa, €ro peajbHO CYyIIECTBYIOLIUE U
HanOoJyiee NMPAKTHUYECKH 3HAYMMbBIE OCOOEHHOCTH, MpPEexXIe
BCET0 CBOICTBO HOPMAaTUBHOCTH — BCE TO, YTO OXBaTbIBa-
eTcs moHsiTieM "nmorma mnpasa". Tem Oojiee 4TO, MEHCTBUTEND-
HO, UMEHHO HOPUAMYECKHE HOPMBI, cozepikalliuecs B MpPaBo-
BbIX MCTOYHHMKAxX ("3aKkOHax'"), UMEIT JJIsl MpaBa BO MHOT'OM
onpepensoliee 3HaueHue. IMEHHO B HOPMAaTUBHBIX MPUHLIN-
nax U KOHKPETU3UPOBAHHBIX HOPMATHUBHBIX MOJOXKEHUSAX MO-
3UTUBHOIO IIpaBa COJAEpP)KAaTCs KPUTEPUU, HA OCHOBE KOTO-
PBIX B MPaKTUUECKOM XU3HU ONpenessieTcss MpaBOMEpHOEe U
HENpPaBOMEPHOE MOBEIEHUE — IOPUIUYECKH O3BOJICHHbIE U
IOPUIUYECKH HENO3BOJIEHHbIE IMOCTYIKH, UHbIE (DAKThI, CO
BCEMH BBITEKAIOLIUMHU OTCI0/Ia FOPUIUUYECKUMH MOCIEICTBHUS -
MH, CB3aHHBIMU C HCKOHHBIM IIpeJHa3Ha4deHueM IIpaBa B
MJOCKOCTH MPaKTUYECKUX, >KU3HEHHBIX OTHOLIEHUH — pe-
menneM ("1mo npaBy") KOHKPETHBIX )KU3HEHHBIX CUTYalluil.
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OTtcroia U 3Ha4YeHUe JUIsl MTPABOBON MATEPUU KAYeCcmed
O0NIHCEHCMBOBAHUSI — XAPAKTEPUCTUKH, BECbMa CYIIECTBEH-
HOW JIJIs1 MOHUMAaHUS CIeNU(UKU FOPUITIECKON MAaTEPUHU, OCO-
6oro "mupa npasa'.

K coxanenuro, CBONCTBY HOPMAaTUBHOCTH B HOPMAaTUBU-
CTCKHX TEOPETHYECKUX KOHIeMIUsAX (Tpeskae BCero B "4mc-
toi Teopun npasa" I'. Kenb3eHa u ero CTOpOHHUKOB) MpUa-
HO BCEMOIJIOLIA0IIee 3HAUYCHHE, KOTJla HOPMATUBHbBIE Hada-
Jla TIpaBa HE TOJBKO TPAKTYIOTCS KaK MEPBUYHBIC, UCXOJ-
Hble, HO W a0COJIFIOTU3HPOBAHBI — OOBSACHSIOTCS OMSITh-TaKU
4yepe3 HOPMATUBHBIE KATErOPUH, HE BBIXOJSIIUE 32 00JacTh
IOJKEHCTBOBaHUs (rpuueM Oe3 ydera CBOeOOpasus 3TOro
KauecTBa MMPaBOBOM MaTEpPHUu).

Ilo noruke cyxnenuit I'. Kenb3ena, ero "ducras Teo-
pust" OTBJEKAETCs MPU PACCMOTPEHHUU TpaBa OT BCEX BHE-
IIHUX CBsI3eH U (DaKTOPOB YISl TOTO, YTOOBI BO MMsI MOCIENO-
BaTEJIbHO OOBEKTUBHOI'O MOAXOAA 3aMKHYTbCS MpPH OOBsICHE-
HUU TIpaBa HUCKIOYHUTENIBHO HA OJHOW JIMIIb FOPUAMYECKOU
¢dopMe, Ha ONHOW JIUIIb KOPUIUYECKONH NOTMAaTHKE B Cyry0o
HOPMAaTUBHUCTCKOM €€ moHuMannu. OTCI0/1a 3aMKHYTOCTb aHa-
Ju3a TONBKO chepoit "moKeHCTBOBaHUS", MHOTOCTyIIEHYA -
TOM "HopMOI?I"1 — ujesi, B COOTBETCTBUU C KOTOPOH Kakdas
"HIXKeCTOsmasa" IpUINIecKass HOpMa JOJKHA BBIBOIHUTHCS
13 HOPMbI "BbIEeCTOsINENH", BIUIOTh A0 "OCHOBHOH HOPMBI",
YBEHUMBAKOILIECH BCIO MHUPAMHUAY TMO3UTUBHOTO Mpapa, YTO U
BJieUeT 3a CODOW MOHUMAHUE TpaBa B AyXe KpailHEro ropu-
JIMYECKOTO HOPMATHBH3MA”.

Kenb3eH u ero CTOPOHHUKH UMEHYIOT CeOsi pUBEpIKEH-
namu ¢unocodpun Kanra. Ho 3to He Tak. I'. Kenbzen u ero
CTOPOHHUKHU MCIOJIb30BAJIU HE CTOJBKO CYKIEHUS 3HAMEHU-

'T. Kenbsen npsamo TOBOPHT O TOM, UTO €0 TEOPHI — 3T0 "Teopms"
nmo3utuBH3Ma (cM.: Jurisprudence. Text and readings on the philosophy of
law. West Publishing, 1973. P. 619; Cohen and Cohens. Reading in
Jlglgigsppruii%r;ce and Legal Philosophy; Shuchman P. Boston and Toronto,
3HAMEHATEIBHO, YTO B COBPEMECHHOM FOPHAMYMCCKOM TMTEPATyPE KOHKPETH
3UPOBAHHBIA aHAH3 B3NI0B [ . Kenmb3eHa B €ro, Kak 0TMEHAFOT HEKOTOPHIC
aBTOPHI, "aucKyccud ¢ KautoM" CBHACTEIBCTBYET O TOM, UTO " THCKYCCHS"
3aTPATHBACT B OCHOBHOM HEKOTOPBIC MOJIOKSHHS KAHTOBCKOH TCOPHH TIO3HA
HusL, pazpadoTanubie B "KpUTHKE YHCTOTO pazyMa”, U "TPaHCICHICHTAITb
HBIH apryMeHT" Tipu 000CHOBAHHHE "0CHOBHOM HOpMBI' 110 I'. Kenms3eHy B mpo
TPECCHUBHOM H PErPecCUBHOM Bepcuax (cMm.. Paulson S. L. Introduction. In
Hans Kelsen Introduction to Problems of legal theory. Oxford, 1992).
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toro ¢uiocoda o mpase (3TH CyKIESHHsS, HANPOTHB, B KO-
HEYHOM CYeTe BBIXOAT 3a cpepy mpaBa — B 00JaCTh CAMHUX
OCHOB HEJIOBEYECKOTO OBITHS, CBOOOABI M pa3yMa), CKOJBKO
OTIEJIbHBIE BJIEMEHTBI €r0 TEOPHH MO3HAHMSI HWJIH CBOEOO-
pasHoO ToJIKyeMble mosioxkeHus: punocoda o "dhopme", Oyn-
TO OBI SABJISIOIIMECS] OCHOBOH "4MCTOM Teopuu npasa’”.

Hopmatusuctckue Bos3penus 1. Kenb3zena u ero cro-
POHHHMKOB (KaK M B3IJISAbl UHBIX MPHUBEPIKEHIIEB HOPMATH-
BU3Ma, Takux, kak I'. XapT) ¢ UX HeOmpaBOaBIIMMHUCS Mpe-
TEH3MSIMA OKa3aJIUCh HECOCTOSITENIbHBIMH B HAayYHOM OTHO-
LIEHUH. OHU JakKe B IOpUANYECKON cdepe "3amkHynu" npen-
MET IOPUINYECKUX 3HAHWHA OJHHMH JIUIIb HOPMAaMH, CTaJll
nperpagoi K ToMy, YTOOBI BKIFOYUTH B 3Ty cepy U Apyrue
3JIEMEHTHI FOPUINIECKOH MaTEPHU .

4. O6 umnyabcax B pa3Butuu Hayku. HeonpasnaHHOCTb
BbIBeZeHUs "(unocopun”" U3 MO3UTUBHOTO MpaBa Kak HOP-
MaTHUBHOTO OOpa3OBaHMs, BbITEKAKOMas U3 Cyrybo HOpMaTu-
BUCTCKUX KOHILENIUH, MOPOXKIAET COMHEHHE HACUYET TOTO,

' ABrop BBeacHuA K Tpyy I'. Kenb3eHa, MOCBAIEHHOMY IPOGIEMAM TCOPHH

mpaga, Stanley L. Paulson yka3sIBacT HA 3HAYCHHUC IS IPABOBEIACHUS HE

CTOJBLKO MpaBoBoi (punocoduu KanTta, CKOILKO HCIOIB30BAHHS "OTIACIH

HBIX YACTCH MM KYCOYKOB" €ro Teopuu nmo3Haums (cM.: Paulson S. L. Op. cit).
Tam xe.

B T0 k¢ BpeMs HEIb3S YIYCKATh U3 MO 3PSHHUSA TO 00CTOATEILCTRO,
YTO HOPMATHBHCTCKHC KOHICIIIUH B HX PA3IHYHBIX BAPHALMIX IIPHHECIIA
H IMTPUHOCAT HBIHE H3BECTHBIH IMOJI0KUTEIBHBIN 3((DEKT — CIOCOOCTBYIOT
0oJee OCHOBATCIHPHOMY TIOHAMAHHIO CBOMCTB IPABA, €T0 0COOCHHOCTCH Kak
HHCTUTYIIHOHHOTO HOPMATHBHOTO 00PA30BAHHUS, ABIIOTCS HMPEIMOCHIIKOH
JUTS TIOCJICAYIOMIMX YITYOJICHHBIX TCOPETHUCCKHUX U (DHUIOCO(DCKHUX UCCTIS
JOBaHHH. B COBpEeMEHHO# TUTEPATYPE BEPHO OTMECUCHO B OTHOIICHHH HOP-
MATHBHCTCKHX KOHICIIUN, HHBIX JAJCKO HE BCCMH IIPH3HABACMBIX YUC
HHI, OTHOCSIIMXCA K AHAJTHTHYCCKOH FOPUCIIPYACHIUY: ".. KAXKI0€ U3 HHX
(IIpH BCEX CBOMX HEAOCTATKAX, CIIOPHOCTH TEX HJIH HHBIX IOJI0KCHHI
H T. .) BBIIOJTHHIO CBOK 0CO0YI0 QYHKI[HIO B pAMKAX CICIHH(PHICSCKOTO
pa3aeIcHUA HAYYHO-FOPHIHICCKOTO TPYAa, BHECIO CBOM BKJIAI B MPOIICCC
MOJICPHHU3AIMH H 000TATICHUS IOPHIHICCKON MBICITH, COJICHCTBOBANIO YT
TyOJICHUIO FOPHAMYCSCKUX UCCICIOBAHUN M PA3BUTHIO IOPHINICCKOM HAYKH"
(cm.: Hepcecany B. C. FOpucnpy aeuius. BeeacHue B Kypc 00IIeH TCOPHH
mpasa u rocyaapcrea. M., 1998. C, 118). Aprop mpoaospkacT: "CaMo MHOTO
00pasue MPOILILIX H COBPEMEHHBIX MOIX0A0B K MPESIMETY U METOIY FOPUC
MPYACHITNH, €€ TMO3HABATCILHBIM IICITAM, 3a0a49aM H T. 1. U COOTBETCTBYIO
masg 60opb0a Pa3IHUYHBIX KO, TCUCHHH M KOHIICIIHI FOPHIHICCKON MBIC
T ICMOHCTPUPYIOT MO3HABATESIBHYIO CIOXKHOCTh U CMBICIIOBOE OOTaTCTBO
MpeaMETa IOPUIUICCKON HAYKH, €€ TBOPUCCKYIO THHAMHKY, OOBIIOH 3B
PUCTHYCCKHH MOTCHITHAIT, CIIOCOOHOCTh K OOHOBIICHHIO M PA3BUTHIO" .
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BO3MOXHa JTM (M HyXHA JIM) B TUIOCKOCTH AHAJUTHYECKOU
IOPUCTIPYICHLIUU TeOopusi OoJiee 8bI1COKO20 YPOBHS, 4eM 0000-
meHus U Kjiaccuukauuy, OOBIYHO TPHHSTHIE B MPABOBBIX
UCCJIEIOBAHUSIX FOPUIUKO-AOTMATHYECKOro nopsinka. Beap u
TaK, MOMUMO Kakux-aubdo "dunocodpuit", Teopus MO3UTHB-
HOTO mpaBa (OTpaciieBble TeOpUM, OOINas TEOpHUs) AeaeT
MHOT'O€ M MPUTOM UCKJIIOYUTEIbHO BAXKHOE M HE3aMEHHUMOE
HE TOJIbKO B MPAKTUYECKOM, HO M B HAYYHOM OTHOIICHUSIX .
To, 4TO BrOJHE OTBEYAaeT TPEOOBAHUSAM MPAKTHUECKOH FOPHUC-
NPYACHINK, a 1O KPYIMHOMY CUETY MCKOHHOMY TpeqHa3Haye-
HUIO MPaBa KaK HOPMATUBHOMY PeryJjisiTopy — 0OecrneduThb
peleHne KU3HEHHBIX CUTyallUid HAa TBEPAOM HOPMATHBHOM
OCHOBAaHHH B COOTBETCTBUU C TPeOOBAHUSMU 3aKOHHOCTHU. 37eCh
€CTb CBOH, BIIOJIHE JOCTATOYHBIM "kamuTaja"' HaydHbIX 0000-
LUIEHUH, HU B 4Y€M HE€ YCTYMAarIUX MO CBOEH 3HAYMMOCTH
00001eHUSIM UHBIX MPUKJIATHBIX HAYK.

Yro ke 31ech TpeOyeTcsi HHOTrOo, Kpome 0000IIeHui u
YTOUHSIIOIUX AHAJUTHYECKUX MPOPabOTOK — O KOJHYECTBE
U OCOOEHHOCTSIX MPAaBOMOYHI B COCTaBe CyOBEKTHBHOIO Mpa-
Ba, O MOHSATHUU U BUAAX OPUAUYECKHX (PAKTOB, OCOOEHHOC-
TSIX U Pa3HOBHUIHOCTSIX IOPUANYECKON TexHUkH U T. 1.7 Cama
no cebe aHaIUTUYECKas IOPUCTIPYACHIIUS HE COAEPKUT BHYT-
PEHHUX, OPraHUYEeCKUX HMITYJIbCOB, KOTOPbIe Obl TOJKAJIH
HAyKy, €€ MPUBEPIKEHIIEB K KAKUM-TO HHBIM "BBICOTAM TEO-
pun", K rOpuIUKO-GuIocodCcKoil mpodaeMaTuke, K MOUCKY B
STUX HampaBlieHusx. JJi1 TaKUX MMIYJIbCOB HET €CTECTBEH-
HBIX B 00MIecTBe (haKTOPOB, KOTOPbIE OIMPENCISIOT Pa3BU-
THE YeJIOBEUECKUX 3HAHWH B OOJIACTU HOPUCTPYASHUHH, —
HU B PEATbHOM COLIMAJILHOM JKM3HHU, HU B IOPUAWYECKON TpaK-
THUKE, HA B MOTPEOHOCTSAX CAMOW HAyKH.

H BOT 31€CH, B pa3BUTUH IOPUIUYECKUX 3HAHUM, Haps-
oy ¢ mpumMepoM (GUIOCOPUU, COLMOJOTHH, APYrUX "BBIP-
BaBINMXCs BIEpPea" OTpacieil HaAyKH, ChIrpajld CBOEOOpPa3HYHO
noOYyAUTENBHYIO POJIb, CKaXXeM TakK, 0COOble MCTOPUYECKUE
obcTosiTenbcTBa (HE BCErda, yBbI, HaAO MNpH3HATH, Oyaro-
NPUATHBIE W 0J1aroo0pa3Hbie B COLMATBHOM U I'YMaHUCTHYEC-
KOM OTHOIIIEHHSIX ).

Bonee moapoOHblii pazroBop 06 3tom Bnepeau [I1. 4. 1].
A celiyac JOCTaTOYHO CKa3aTh O TOM, YTO B 00JIACTH HOPU-
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OUYEeCKUX 3HAHWHN 3HadyeHue (aktopa s yriyOlieHus Teo-
pPEeTHUYECKUX 3HAHUH MPUOOpPENH, KaK U B HEKOTOPBIX JAPYTUX
0o0JIacTsIX HAayKH, CBOEro poja "MHTEJIEKTyalbHbIE HU3JIHIIE-
cTBa", OOBIYHO OCy’KAaeMble "Wrpbl B MOHSATHs" (XapakTep-
HbIC, B YACTHOCTH, JJIsl T€PMAHCKOW M POCCUMCKOHN FOPUCTIPY-
nenruu XIX—XX BB.), HO eie OoJibllle, KaKk HHU CTPAaHHO,
PE3KO HEraTHuBHBbIE COIMAJIbHBIE YCIOBUS TOTAJUTAPHOTO
peskuMa (cymectBopasinero B Coserckom Corose), koraa mpa-
BOBEJIbl, TPUBEPIKEHIIbI AEHCTBUTEIHLHON HAYKH, BBIHYXKIE-
Hbl ObUTH, HApsiAy ¢ YriayOJeHueM TPaauLMOHHON aHAJUTHU-
YEeCKOU IOPUCTIPYASHIINY, YXOOUTh B chepy "akamemudeckux"
pa3paboTOK Ha MaTepualiax AOrMbI mpaBa. A 3TH pa3padoTky,
WHOW pa3 MPOMU3BOMASIINE BIEYATIEHUE HEKUX CXOJIACTHYEC-
KuxX (QUIOCOPUUECKUX YIPAKHEHUH B OTHOIIEHUH 3aCKOPY3-
JIBIX MaTEPUAJIOB FOPUINYECKOTO MO3UTHBU3MA, JATH HEOXKH-
JAHHBIA PE3yJbTaT KaK pa3 B OTHOLIEHWU MCKOHHOTO Tpen-
MeTa OPUIUYECKUX 3HaHUU — "camoil” ropuouveckoii ma-
mepui.

B 3TOl CBSI3M — KpPaTKO O COBETCKON HOPUANYECKON Ha-
yKe, KOTOPYIO TIOA YIJIOM 3PEHHSI pacCMaTPUBAEMBIX B 3TOU
4acTH MPOOJIeM MOXKHO Ha3BaTh (DEHOMEHOM.

S. ®enomen coBerckoii Teopun nmpasa. B Poccun B yc-
JOBHsIX coBeTckoro obimectsa (1917—1991 rr.) chopmuposa-
Jach cBoeoOpa3Has — "coBeTckass" — HOpUAUYECcKasl HayKa.
IlepBoHayanbHO, mocie OkTsIOpbckoro (1917 r.) GonbleBUCT-
CKOT'0 MepeBOpOTa, OHA BHICTYMAJia B BUJIE JICBOPAIUKAIIb-
HOW PEBOJIFOLIMOHHON NOKTPUHBI BOCHHO-KOMMYHHUCTHYECKOTO
TOJIKa, OOBABIsABIIEH TIPaBO Cyry0o OypiKya3HbIM SIBJICHU-
eM, oOpedeHHbIM Ha ckopoe "oTmupanue". 3aTeM B KOHIIE
20-x — nHayane 30-x IT. OHa, COXPaHsIsl CBOIO CyTh KOMMYHH-
CTUYECKON JOKTPHUHBI, Nepepocia B HEKUI KOHIJIOMEPAT IO-
JNOTHAHHBIX TOa "COBPEMEHHOCTb" MApPKCHUCTCKHUX IOTM,
MAPTUHHBIX TUPEKTHB U TAHHBIX FOPUINYECKOTO O3UTUBU3MA.

Coserckasi FOpuaANYECKasi HayKa MO CBOUM CYINECTBEH-
HBbIM OCOOEHHOCTSIM — Kak u "ciay4ail" COBETCKOH IMBUIIH3A-
UM B IIEJOM — IMPEACTaBiIsieT co0oi 0co00e, YHHKAIbHOE
HUCTOPUYECKOE SIBIEHHE, CBOEOOpPa3HbBIN, XOTS M BBLIOMBALO-
muiicsa u3 oOMUX HAMpaBJIEeHUNH MUPOBOTO pa3BUTHS (PeHO-
MEH Pa3BUTHS YEJIOBEUECKOI0 1yXa U UHTEJIEKTA IO BOMPO-
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caM TpaBa, XapaKTEPHU3YIOIIeecs MPOTUBOPEUUBBIMU COAEP-
JKAHHEM M MOCHENCTBUAMU. B deM CylecTBO 3TOl MpOTUBO-
pPEeYnBOCTH?

CoBeTckoe mpaBoBeneHue (TAaKOB yIeN IOPHUIUYECKON
HayKd B OOINECTBE C TOTAJIUTAPHBIM MOJTUTHYECKUM PEKH-
MOM), 0COOEHHO B MOApa3IeIeHUIX OPUIHATbHON U OpUIH-
O3HON HayKH, CIy>KWJIO TOCHOJACTBYIOLIEH BJACTH, €ro Co-
JIepKaHue TMOMUUHSIIOCh MHTEpPecaM HIEO0JIOTU3MPOBAHHOMN
OTrOCYAapPCTBIIEHHON CUCTEMBI, OBUIO MPOHH3AHO KOMMYHHC-
TUYECKOM HAEO0JOrueii, 000CHOBBIBAOIENH BEPXOBEHCTBO BhIC-
LIEro CymneprnpaBa — PEBOJIOLUOHHOTO MpaBa, CIYXKAIIEro
KOMMYHHU3MY.

Ho ectb TyT u npyras cropona. [leno B TOM, 4TO U CO-
BETCKO€ MPaBOBEACHNE OCTAaBAJOCh HAyKOl. B HeM — mycTh
B YPE€3aHHOM M B CKPBITOM BUIE — COXPAHHWJIUCH UMITYJIbCHI
Hayku BooOie, B Poccun — OnaropoaHble U MPOrPECCUBHBIE
TPaIULIUU JOPEBOIOIIMOHHON FOPUANYECKON HAyKu. A 3TU Tpa-
JOULIUH, TIOMUMO BCETO WHOTO, B HEMAJIOW CTEMEeHH JIOKAJIN30-
BaJUCh KaK pa3 Ha MACOJOTHUYECKH HEUTPAJbHBIX y4acCT-
Kax — Ha JI0rMe TpaBa, aHAIUTHYECKOM MPaBOBEACHUH, TaH-
HbIe KOTOPOro ObLTH HEOOXOMUMBI ISl MPAKTUYECKOW IOPUC-
MPYASHIUU U B COBETCKOM OOIIECTBE.

U sta ke morma mpaBa — CYAaCTIMBOE U MHOrooOerar-
iee COBMaaeHne — ObUla YyTh JIU HE €AUHCTBEHHOH cdepoil,
r7ie FOPUINYECKast HAyKa B TSDKENBIX COBETCKHUX YCJIOBHSIX MOTJIa
MPOSIBUTH ce0s1 Kak 00JacTh 3HAHWH, 3apskKeHHash Ha yriyOo-
JICHHBIH HAyYHBIN MOUCK W UCTUHY. [Ipudem (MMOCKOJIBKY pedb
UJET O FOPUANYECKON JOorMaThKe) cHavana, 1o 30-x IT. B Kaue-
CTBE HEIMPEONOJEHHOrO ele ocrartka "Oyp:Kya3HOW He0Jo-
run”, "cxomacTuku" KaaeTCKol mpodeccypsl, a 3aTeM, B CTpaH-
HOM CHMOMO3€ ¢ MAapKCHCTCKOH MOKTpUHOM, — "Tepmumoro”
3JIEMEHTA €IMHOTO COBETCKOTO MPABOBEACHHUS.

Bot moueMy CyIIeCTBEHHO OTCTaBILIAsi OT MEPEHOBBIX H
MPECTUKHBIX HAMPABJICHUN MUPOBON IOPUANYECKON MBICHH,
JKECTKO 3a)kaTasl UAEOJoruedl MapKCu3Ma-JeHUHU3Ma-CTallu-
HU3Ma U MPAKTUKOW KOMMYHUCTHYECKOU AMKTATYpPhI, COBET-
CKasl IOpUaUYeCcKasi HayKa MPU BCEW MapamoKCcalibHOH, B 00-
CTaHOBKE BO MHOIOM Y’Kacarwolleill MpaBOBON ACHCTBUTEJb-
HOCTH CyMeJia BCe K€ Ha CBOeOOpa3HOM, HOBOM Cpe3e mpa-
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BOBOM JEMCTBUTEJIBHOCTH PACKPBITH CBOW MOTEHLHUAJ, CBOU
TEOPETHUYECKHE PE3EPBBI, BBIIBUTH CIEHUPUISCKHI CIIEKTP
usydeHus npasa GuIocOHCKOro ypoBHS, UMEIOIIHIA, O MHE-
HUIO aBTOpa 3TUX CTPOK, HAJBHIOK MEPCIEKTUBY, CBS3aH-
HYIO K TOMY K€ C MPOAOJUKeHHEM JTHOepaibHOro HarpasJe-
HUS POCCUHCKOHN (PUIOCOPCKO-TTPABOBON MBICIIH.

Hcropuueckoil mpeAnOChUIKOH K TaKOMy IapaaoKcajb-
HOMY U BMECTE C TeéM BBICOKO3HAYMMOMY Pa3BUTHIO MPABOBOMN
HAYKH B YCJOBHSIX COBETCKOIO OOINECTBAa CTalO JOPEBOJIO-
IUOHHOE TPaBOBEJEHUE, KOTOPOE BO BTOPOM MECSITHUIIETUH
XX B. 0003HaunI0 cebs B Ka4eCTBE MEPENOBOI MO0 MUPOBBIM
CTaHIapTaM OTPACIH HOPHUINYECKUX 3HAHUH C BECbMa CUJIb-
HBIMH K TOMY K€ TE€HACHIHUSMU K PUIOCOHCKOMY MOCTHKE-
HUIO peajibHbIX MPaBOBBIX sBJEHUH (B OCOOEHHOCTH B TPY-
IaxX BBIOAKIIErocs MUBUJIHNCTA, MPABOBEIA-MBICIUTENS
U. A. TIokposckoro').

" JlocTo#HO HOOPOH OLCHKH TO 0OCTOATCIBCTBO, UTO B HACTOAIICE BPCMS B
POCCHIICKOM TYMAHHTAPHOM, B TOM YHCJIC FOPHIAYCCKOH HAYKE HCH3MCHHO
JICTTAFOTCA CCHIJIKHM HA BBIJAFOIMXCS JTOPCBOTFONHOHHBIX MPABOBEIOB — Ta-
kux, kak b. Umuepun, b. Kucraxosckuit, I1. Hoeropoaues, JI. [leTpakui-
kuii, C. I'eccen, C. Kotmapesckuii, B. Mypapbes.

BrB3BIBACT, OHAKO, COXAJCHHE, YTO MOMYAC TAKOTO POJA CCBIIKH 3a-
MBIKAIOTCSA YVKA3aHHOHW "000¥MOM MMEH" M HE HAYT JATbIIC MPHBEICHHS
BBIICP)KCK W3 COUMHCHHUH YIOMSHYTBHIX aBTOPOB. MEXKIy TEM CyTh ACia B
OIICHKC TPYAOB HAIHX MPCIAMICCTBCHHUKOB — B BOCHPHATHH 11€pedo8o20
mbepansHo2o Oyxa 3aMeUaTeIbHBIX PYCCKUX MPABOBEIOB, B MOHHMAHHH
TOTO YPOSHS IUAOCOPCKO20 OCMBICTCHUS COYUWILHOT U NPABOeoTl Oeiicmeu-
menbHOCHIU, KOTOPOTO OHH AOCTHTIIH KO BPEMCHH TPATHICCKOTO OKTAOPB-
CKOTO OOJIBIICBUCTCKOTO MEPECBOPOTA.

Oco000 mpUCKOPOHO, YTO 3a MPEACIAMH YKA3aHHOH "000MMBI" OCTaeTCA
MM BBIJAFOIICTOCH PYCCKOTO IMMBHITUCTA, MPABOBCIA-MBICIIUTCII, KOTOPBIH
HAuOO0JICC 3HAYUTCIFHO TMPOIBHHYJICH BIEpex B (DHIOCO(CKOM MOHUMAHWH
mpaBa (A KOTOPBIA Yepe3 CBOMX TCOPCTHUCCKAX MPHUBCPIKCHIICB M TOCTICIO-
BaTCIICH OKA3aJl MPsAMOC BIMSAHAC HA TBOPUCCKHC MOWCKH MPABOBCIOB B CO-
BeTckoe Bpems), — HMocuda Anexceesrda [Tokposckoro. Kak BepHO 3ame-
THJI aBTOP BCTYHMHUTCIBHOM cTathu K kHure M. A. TToxposckoro "OCHOBHBIC
mpoOIeMBI TpakaaHCcKkoro mpasa”" — A. JI. MakoBCKHIL, 3Ta KHHTA "TPHHA-
JICKHUT K YHCITYy CAMBIX OJTHCTATCIFHBIX MPOM3BEACHUH IOPHAMICCKON HAYKH'"
H JOJDKHA OBITH MOCTABNICHA "B OJUH psax’ ¢ Tpydamu Hepwnra, lrorn, Kems-
3eHa (cM.: Mawoscxuii A. JI. Bemasmiee 3BeHo // U. A. Iloxposcxuii. OCHOB-
HBIC TIPOOJIeMBI TpakIaHckoro mpaea. M.: CratyT, 199B. C. 3).

BecbMa mpHMEYATEIIFHO, YTO €I B COOPHHUKE CTATCH BEAYINHX POCCHIHA-
CKHX IPaBoBeAOB "3 rayOHHBI", MOATOTOBICHHOM K TeUaTH JietoM 1918 1.
(HO B TO BpPEMS HE OMyOJMKOBAHHOM), B HAIINM JTHH B OJHOM H3 COBPEMCHHBIX
m3gaHui (oM. MaTemreHus u mpodaeMsl (JOPMHPOBAHUSA TPAXKIAHCKOTO
obmectBa B Poccuu. ExarepunOypr, 2000. C. 117—119) Ha mepBoe MeCTO
BBIZICJICH H MHOTOKPATHO muTHpyeM nMeHHO M. A. TIOKpOBCKHIA.
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B cooTBeTcTBHM C 3TUM yKa3aHHBIA OCOOBIA criekTp, 0o-
jee BBICOKMI YpOBEHb NPAaBOBOH TEOPUHU, PACKPBIBAIOIIUI
MOTEHLHAaJ IPUANYECKOro NMO3UTHBHU3MA, OMHPAETCs Kak pas
Ha pa3palOTKU aHAJTUTHYECKOH IOPUCTIPYACHIHH, €€ — KaK
5TO HM MOKAXETCS YAWBUTEJNbHBIM — Pa3BUTHE B COBETCKUX
YCJIOBUSIX.

Bceneck aHanuTHUECKOro NMpPaBOBENEHUs MPOU3OLIEN B
roael H3ma. Hanm o3HameHOBasics pa3BUTHEM TIPa)XIaHCKOTO
00opoTa, CBA3aHHBIM C HHUM HEKOTOPBIM YIPOUYEHHEM 3aKOH-
HOCTH, Pa3BUTHEM CyAeOHON NEATEIbHOCTH. AHATUTHYECKAs
IOPUCIIPYAEHLUS B MEPUOJ HAMA, BOCIPUHUMAS JOCTHXKEHUS
JOPEBOJIIOLIMOHHON KOPUANYECKON HaykH, NMPOABUHYJACH B
paspaboTke psima mpobiiemM BHepesd, COCYIIEeCTBYS B CTpaH-
HOM CHMMOMO3€ — HE€ BCEra, BIPOYeM, MHPHO — C OPTOIOK-
CaJIbHON MapKCUCTCKO-JIEHUHCKON NOKTPUHOM.

[IpaBna, ¢ kpymweHHeM H3Ta B pe3yJsbTarte BOo3oOiana-
HUsA Ha nopore 30-X IT. CTAIMHCKOTO TOTAJUTAPHOTO PEKUMA
IpUILe] KOHEL U OXKHBJIEHHUIO aHAJIUTUYECKOrO IpaBoOBeje-
Husa. Ero mpencraButenyu moaBEprINUChH JKECTKOW KPUTHUKE
NPUBEPIKEHLIEB OPTOAOKCATbHOW TEOpHUHU, OBLIH 3aKJICHMEHbI
Kak "mormaTuku' W "CXxOnacThel', U CaMO 3TO HAIPABJICHHE
NpaBOBENEHUsI B Cpelie UIEOJIOTOB B MPaBOBEIEHUU IMPU3HA-
BAJIOCh, M TO C TPYAOM, JHIIb "TeprumbiM". 1 oHO coobpas-
HO TakoH aTMocdepe 4yThb TEIUIMJIOCH B YHHUBEPCUTETAX, B
caMol MpakTUKe paboThl IPUANYECKUX YUpeKkaeHHH. MHO-
I'ie BBICOKOKJIACCHBIE IOPUCTHI-NIPOPECCHOHATBI, TEOPETHKU
U TIPAKTUKH, ObUTH M3THAHBI U3 HAYYHBIX YUPEKACHUN U TIPaK-
TUYECKHUX OPTraHOB, OCTABWIN IOPUANYECKOE MOMpHINE, ObLIN
penpecCUpOBaHbL.

Ho notoMm, BO BrOpoil mojosuHe 30-X IT., NPOU3OLLIO
sIBJIEHUE, Ha MepBbIH B3rJsAM, MapajoKCcajJbHOE, B YEM-TO
HEMOCTHXKMMOE — B HayKy IpaBa U B IOpUANYECKHE BY3bl Ha
OCBOOOIMBIIHNECS MECTa MOCIE OYEPEIHON pacrpaBbl PEXKH-
Ma CO CBOMMHU NPHBEP)KEHLIaMH — PacIpaBbl C MAPKCUCTAMU-
OpPTOOKCAaMH — B O0JIACTH IPAaBOBEACHHUS BEPHYJAacChb CO-
XPaHHUBLIASACS JOPEBOJIFOLMOHHAS npodeccypa. Y oHa He TOJb-
KO CIIOCOOCTBOBAJIA PEIIEHUIO MPAKTUYECKHX 337a4 (BO MM
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KOTOPBIX MPOM3O0LLIO WX BO3BpAIEHHE B NPENONABAHUE U B
HayKy) U HE TOJBKO OCYIIECTBUJIA PsJl BbICOKO3HAYUMBIX
HAy4YHBIX pa3pabOTOK, HO U MpHUHECTa C COOOU (MOHATHO,
NPUHECIa — PeanbHO, TIOPOH B COMPOBOXKIACHHH O0s3aTeNb-
HBIX I[UTAT U3 "KJIACCHKOB" M KaHOHU3MPOBAHHBIX (HOPMYJI)
rpakIaHCKO-THOepanbHbll TagoC PyCCKOW WHTEJTUTeHLIUU
KaHyHa PEBOJIIOLIMH, a MIABHOE — TOT TOTEHIMAJ BBICOKOU
KYJIBTYpPbl aHAIUTHYECKOH FOPUCTIPYIEHIINH, €€ NJOCTHKECHUH,
KOTOPBIA mocTaBusa POCCHIO MEpBBIX OBYX AECATUIETUH
XX B. HA 0000 W3 BEAYIIUX MECT B MHUPOBOH IOPUAHYECKON
HayKe.

U kak 3TO HU MOKAXKETCs MOPA3UTEIbHBIM, T'OJbI HEUC-
TOBCTBAa OECMOIAIHOIO TOTAJIUTAPHOTO PEKUMa O3HAMEHO-
BaJUCh HapsiAy cO "CTaJMHU3UPOBAHHOI" OPTONOKCAJIBHOM
TEOpUeH PEe3KUM MOJABEMOM AHAJUTUYECKOTO MPABOBEACHUS,
0cOOEHHO B LIMBHJIMCTHUKE, & TaKXXe B TPYAOBOM IpaBe, ce-
MEHHOM TMpaBe, MPOLECCYaTbHBIX OTPACHsAX, B TEOPUU yrO-
JoBHOrO mpasa. [loay4ymin pasBuTHe U OOIIETEOPETHUYECKUE
UCCIIEIOBAHHS CIEUATBHO-FOPUANYECKOTO MPOQHIISL, BHOBb
CTaJIN YTBEPXKAAaTbCs (PpyHIAMEHTaJbHBIE OOIIENPaBOBBIC
noHsATus — "mpaBo", "CyOBeKTHBHOE MpaBo"”, "HPaBOOTHO-
meHne", "3aKOHHOCTB" .

U nycte mopoii Takoro poaa oTpaciieBble U obdmeTeope-
THYECKHE HCCIIENOBAHUS YXOIUIU B 00JacTh aOCTpakuui,
CTOSUIM Ha T'PaHU WTPbl B TOHATHS, MyCTb HE BCerna ObLIH
JOBEICHBbI O KOHIA, B YaCTHOCTH, B CWJIy OTPULAHMA UAEH
€CTECTBEHHOT'O TpaBa, pa3rpaHUuEHUs NpaBa Ha MyOJuYHOE
¥ YaCTHOE; MyCTh OHH IOMAJH B 30HY JKECTOKOT'O OTHS, KOTO-
pBIf BeJla OPTOAOKCAJbHAS MOJUTU3MPOBAHHAS HAayKa B €€
ounuanpHeIX U OQUIMO3HBIX MOApazaeneHusx (becnoman-
Hasl TIOJUTHYEeCKass ONUTENbHOCTh HEM3MEHHO paccMaTpUBa-
Jach KaK 3HAK MPETaHHOCTH CTAJMHU3MY), 3/1€Ch BAJKEH CaM
¢dakT. @akT pa3sBUTHUS TEOPUH MO3UTHBHOIO IpaBa, B TOM
qrciae — OOIed Teopuy, Ha OCHOBE aHAJIMTHUYECKOW FOPHUCTI-
PYACHLIUHU, KOTOPBIA CTaJl 3aMETHBIM SIBJICHHEM 110 MHPOBBIM
mepkam. Tem Oonee — B 0OCTaHOBKE, KOT/Ia Ha 3amane crie-
UAJTBHO-FOPUANYECKUE UCCIIEAOBaHUS ObUIA OTTECHEHBI Oy -
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MOM COLIMOJIOTHYECKHUX M (UIOCODCKUX HCCIEAOBaHUM, a B
YeM-TO U NPUHHMKEHBI Y3KOH KOMMEpPLHAJU3ALHUEN HAYKH.
W 5TO He TONBKO TMPHBEIO K OPHEHTAIIMH HAa BOCIPUATHE
LIEHHOCTEeW MHUPOBOH M OTE€YECTBEHHOH MPaBOBOW KYJBTYPBI,
HO W MOATOTOBHUJIO MPENNOChUIKU JJIsl Pa3BUTHUS MPABOBENE-
HUS B HOBOM, MEPCIEKTUBHOM HaIPaBJICHUU.

HmeHHO B 3TOH MJIOCKOCTH MPaBOBEACHHUE CTAJO MpPU-
ONMMKaTHCS, MyCTh MOKA €Ie HA TUCTAHI[UU OTHAJICHHBIX MOJ-
CTYIOB, K YPOBHIO APYIMX HAyK — €CTEeCTBEHHBIX, TEXHH-
YECKUX, KOTOPbIE M3HAYAJIbHO HUMEIT A0 C O0BEKTHUBHBI-
Mu (pakTaMu NeHCTBUTENbHOCTU (a 3TH (PaKThl — HE 4YTO
WHOE, KaK HaJIMYHAs FOPUANYECcKas 10rMal) U KOTOpbIe B CHITY
3TOrO CHOCOOHBI BO3BBIMIATHCS 10 OOOOIIEHUI BBICOKOTO TO-
psiaka (Takoro poja UCCIAENOBAHUS ObLUTH GbINOJIHEHbI PSIOM
COBETCKUX MpaBoBenoB'). M MMEHHO 37ech Kak pa3 pacKpbliu
CBOI0 KOHCTPYKTHUBHOCTB, IJIOAOTBOPHOCTH T€ OTAEJbHBIE
"3amenku" B AEWCTBYIOIIEM, B LEJOM — cyry0o "cuioBoM",
AQHTUTYMAaHHOM COBETCKOM IIpaBe, KOTOPbIE JaBajl MaTepH-
aJI, IyCTh BO MHOT'OM BHUPTYaJIbHbBINH, UACATHHO MOHUMAEMBbIH
U HEPEenKO Y3KO HAEOJOTHYECKH TOJNKYEMBIH (XOTS OTHACTH
peanu3yeMblii Ha MPAKTUKE), s MOMCKA HOBBIX MOIXOJ0B K
TEOPHUH TpaBa, COOTBETCTBYIOIUX TPEOOBAHUSIM HOBOW 3T0-
XU B Pa3BUTHH 4€JI0BEYECKOro obuecTsa’.

" Takoii xapakTep HMCIOT TCOPETHUCCKHE PA3PabOTKH, IPOBCICHHEIC, B
vyactooctn O. C. Hodde, A. B. Munkepuuem, I1. M. PaOunoBuueM,
B. B. lletinmmmbmn, JI. C. SIBuyem 1 ap. HekoTopeie pa3paboTKu 10 00HOTO
po (I, HAPSAY C HOMBITKAMHE HAWTH HCKHH (DHIOCO(DCKO-IIPABOBOM CMBICTT
B KATETOPHAX MAPKCHU3MA, OBLTH MPOBEACHBI H ABTOPOM JTHX CTPOK, B TOM
YUCIC MO MpoOIeMaM MPeaMETa H MPUPO I TPAKIAHCKOTO MPaBa, ICHHO
CTH IPaBa, MEXAaHU3MA MPABOBOTO PETYIUPOBAHUA, CTPYKTYPHI IIPasa,

OIIUX TO3BOJICHHH H 3aIIPETOB.

K coxaneHuto, H B MOCTCOBETCKUX YCIOBUAX POCCHH, KOTAa HAYAJICA CIIOK
HBIH, TPYIHBIN, TPOTHBOPCUHUBBIH MPOLECC MPEOA0JICHHUA HACOJIOTHH KOM
MYHHCTHYECKOTO TIPaBa H (POPMHPOBAHHS COBPEMEHHOTO I'PAKIAHCKOTO
00IImeCTBa, IOPHIMICCKUI MTOZUTHBH3M, PO I0DKAIOIIUIN TOCIOACTBOBATE B
HAyKe, HMECT IPOTHBOPEUHBOC 3HAUCHHUE. ChIrpaB MO3HTHBHYIO POJIb B BO3
POXKICHHH CYIIECTBCHHBIX JICMCHTOB FOPHIHYCCKOH KYJIBTYPBI, B 3aKOHO
JATeIbCTBE, B MOJUTHKS BEPXOBCHCTBA H HEMMPEPECKACMOCTH 3aKOHA, IOPH
JHYCCKHH MO3UTHBH3M, HE 000TaIICHHBIN TIepeaoBoi " prmocoducit”, oka
34JICSA U B HOBOM JEMOKPATHICCKOM 00CTAHOBKE OCCITOMOIIHBIM TIEPE 10
MHHHPOBAHUACM HMOJTUTHUYCCKOM BJACTH B OOINECTBE, CTUXHCH JUKOTO PHIH
K, BCECHITAEM OJIMTAPXUICCKOTO, HOMEHKJIATYPHOTO, TOJIYKPUMHHAILHOTO
Kammuramia. OTCIOZ[a Hapsgaay € H3BCCTHBIMH JOCTHOKCHHAMH — HCTATHBHBIC
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6. Heoxunannoe passurue. Boixox Ha pa3padorku " Ppu-
aocodckoro’ ypoBHsi. OTMeuasi U3BECTHBIE TOJIOKUTEIbHbIE
CTOPOHBI Pa3BHUTHS OPUIUUECKONH HAYKH B YCJIOBHSIX COBETC-
KOTo 00IlecTBa, HaJ0 BUAETh rNIaBHOE B TAKOM Pa3BUTHH.

DTO rjaaBHOE C TOYKH 3PEHHUs] HAYYHOM MEPCIEKTUBBI —
B TOM, 4YTO B COBETCKOM MpPaBOBENEHUU, OCOOEHHO B 0OCTa-
HOBKE€ HATIa, a Takke B KOHIe 30-X I'T. U B MOCHEAyIOInue

MPOIECCHI B POCCHMCKOM FOPHUCIPYACHIHH, € VIICPOHAS Y3KAA KOMMCPI[H-
aIM3aIMsa, OTCYTCTBHC IO OOJBIICH YACTH OTBETCTBCHHOM TIPAKIAHCKOM
MO3HIMH, IEPEXOT B PAAC CIYYACB B COCTOSHHC "HPHIBOPHOH" FOPHCIIPY -
JeHIuH (1 Ha (heaepaabHOM, U HA PETHOHATLHOM VPOBHAIX).

Kaxue BBIBOIBI BRITCKAIOT M3 H3JI0KCHHBIX (JaKTOB HEAABHETO IPOIILIOTO
(1a ¥ HBIHCITHETO BPSMCHH), KACAIOIIHECS TCOPHH ITO3UTHBHOTO ITPABA,
FOPHIMYCCKOM JTOTMATHKH B HAIMCTCKOM I epMaHHH, B COBETCKOM OOIIECTBE,
B COBPEMCHHOM POCCHICKOM IOPUCTIPY ACHIIHHE?

Kak yke OTMEYANIoCh, TAKOTO PoJa (DAKThl MOMIHIA MACli0O B OTOHb
KPUTHYCCKOTO OTHOINCHHS K TCOPHH FOPHIMYCCKOTO MO3HTHBH3MA BOOOIIE.
CrenuaaucThl, JAICKHE OT MHPA IOPUAUYCCKHX PEATHH, IMOTYAC VIIPOYH-
JHCHh BO B3TIAAAX, HMOCTPOCHHBIX HA MPECHCOPSIKUTCIHPHOM OTHOINCHHH K
FOPHINICCKHM 3HAHHAM, B OCOOCHHOCTH TEM, MMPSIMETOM KOTOPBIX SABJISICT-
¢ norMa mpasa. IIpaBo BooOINE ¢ TaKMX MO3UIUH CTAIo Bce Oojee u 00-
nee "BBIBOTUTHCA" HE W3 FOPHIMUCCKOW MATCPHH, a HEMOCPEICTBCHHO H3
BHCIIPABOBBIX, MECTAIOPUAMYCCKUX SABICHHH (IKOHOMHYECCKOTO Oazuca; (e-
HOMCEHA CBOOOBI; HAYA CIIPABEITHBOCTH H T. 1.).

Mexay TeM CyTh PacCMaTpHUBACMON MPOOIEMBI HE B HEKHX OyaTo ObI
"mopokax" IOPHIMYCCKOW MOTMATHKH, 4 B TOM, 4YTO OHA He "composooicoa-
emca" svicokoii meopueil, ocHogamenvHoil ¢unocogpueii. TIpuaeM BaXKHBIC
3JEMCHTHI TAKOH BBICOKOM TCOPHH YXXC€ AACT KOHICIIIHWA CCTCCTBCHHOIO
mpasa. Ho mocrarouno jm 31oro? Het o COOCTBEHHBIX, TAK CKA3aTh, OpPra-
HHYCCKHX, CTPOTO IPABOBBIX IPESIAMOCHIIOK BHICOKOM TCOPHH B JAHHBIX,
Kacarommuxcsa Matepud mpasa? M He crmocoOcTByeT U caM (DaKT OTCYT-
CTBHS TAKOTO POJA BBICOKOH TCOPHH, KOTOpas Obl COMPOBOKIAANA FOPHIH-
YSCKUH IMO3HTHBU3M, IOTOMY UTO AHAIHUTHYCCKAS FOPHUCIPYICHIMSI, OC-
TABIIHCH B TAKOM "(PHIOCO(PCKOM OTUHOYECCTBE", UyTh JH HE C TOTOBHOC-
ThHO CTAHOBUTCA HpPI)KI/IBaJlI(Ofl Y CBOHX AHTHIIOAOB — AHTHYCIIOBCUCCKHX
JOKTPUH?

HHpIME cTOBAMH, HET JTH H HA YPOBHE MO3HTHBHOM TCOPHH, OTHOCSIICH-
€A K QHATUTHYCCKON FOPUCTIPYACHITHH, TCOPSTHUCCKHX PE3EPBOB — HAYIHOTO
MOTCHIMMANA JUI1 BBIPAOOTKH HAYYHBIX MOJOMKCHHH BBICOKOTO "(hHmocod-
ckoro" mopsaka? OKa3pIBACTCS, A, CYIECTBYIOT TAKHE PE3CPBBI, TAKOH
noteHIman! M Hayunbie pa3paboTku 00J1ee BBICOKOTO YPOBHS, YEM IPOCTHIC
0000IICHHS JOrMATHYCCKOM FOPHCIIPY ACHIUH, IMPHYEM — BO MHOTOM HA OC-
HOBE TAKOTO POJA MPOCTHIX JAHHBIX MO3HTUBHOU TCOPHH, CTAJH IOCTCIICHHO
Pa3BEPTHIBATLCA B CBS3H C PAAOM (DaKTOPOB, XapaKTCPHBIX I COIHATLHO-
IO M MHTCJUICKTYAJbHOTO Pa3BHTHS OOIIECCTBA, KOTOPOE B OCHOBHOM OTHO-
CHTCS OMATH-TaKH K XX B., K CEPEIUHEC ABAAIATOTO CTOJICTHAL

OmuH U3 Takux (PAKTOPOB — 3TO, KAK HU MAPATOKCATBHO, OTMEUYCHHOS
paHEe Pa3BUTHE MPABOBOU TCOPHH B YCJIOBHAX COBETCKOTO OOINECTBA, TO,
YTO B MPSAMECTBYIOMEM H3T0KCHAU H OBLTO HA3BAHO (DEHOMEHOM (a €CIH
YTODHO — MOPABHTEIIHHBIM MAPaA0OKCOM) COBETCKOHM TCOPHH ITPABA.



44 Yacrts 1. lorma mpasa

TOJIbI, ROAYYUNU NPU3HAHUE O0emeopemuyeckiie paspadoom-
KU 002Mbl NPABA, ONUPAIOWUECS HA OAHHbIE AHANUMUYECKOT
topucnpyoenyuu. To eCThb B CYIIHOCTH — pa3padOTKH, OMH-
parolquecss Ha JaHHBIE TOTO K€ TMOpPsiAKa, KaKk M HUCXOIHBIN
MaTepuas HayKu BOOOINE, B TOM YHUCIE — E€CTECTBEHHBIX U
TeXHUYECKNX Hayk (Tem Oojiee uto "morma mpasa" — 3TO |
€CThb TeXHUKA, a B YeM-TO U MaTeéMaTUKa B CAMOM CTPOTOM U
TOYHOM CMBICJTE).

N 310 — 0OOCTOATENBCTBO B BBHICIIEH CTENMEHU Ba)KHOE.
BaxxHoe mo TOW mpuYMHE, 4TO B COBETCKOM Hayke, HECMOT-
psl Ha KpaitHe HEeONArONPUSTHYIO TIOJUTHYECKYIO U HIEOJIOTH-
YECKYI0 00CTAaHOBKY, OCTABAJICS PeibHbll, 00beKMUBUPOSAH-
Hblll npeomMem WPUANYECKUX 3HAHUH — HOPUIUYECKHE pea-
UM, OXBaTblBaeMble MOHsATHEM "morma mpasa". Tor nmpen-
MET, JHOCTaTOYHO OCHOBATEJIbHOE MOHUMAHHE KOTOPOTO He-
00XOmMMMO Ui TIPernoJaBaHus OPUAUYECKUX TUCLUUILINH U
MPOBEACHUSI HAYYHBIX MCCIIEOBAHUI B COOTBETCTBUMU C BO3-
POOUBIIMMHMCS POCCHUHACKUMH TPagUIUsSIMHU, TPeOOBaHUSIMH
IOPUANYECKON MPAKTUKHU.

N kak pa3 mo 5ToM OMpUYMHE AaHAJTUTUYECKAs HOPUCTIPY-
JEeHIMST B COBETCKOM IOPUAMYECKON HayKe TMOJy4uia CBOeoO-
pPa3HOE, B KAKOM-TO CMBICIIE HEONCUOAHHOE NPOOONdNCEHUE, KO-
mopoe 8 umoze nooseo WPUOUYecKUe 3HAHUSA K HOBOMY, CYOsi
no 6cemy, nepcneKmueHOMY HANPAGIEHUIO U3YYeHUS NPABA.

3nech yMeCTHO BOT kKakoe mosicHeHue. CoBeTckasi opu-
nu4deckas Hayka ¢ koHia 40-x, B 50—60-x rr. ctajga BechbMa
3HAYUTENIbHO Pa3BUBATBHCSA, TaK CKa3aTh, B KOJUYECTBEHHOM
OTHOIIEHUU. B CBSI3W ¢ CYyLIECTBEHHO PACIIMPEHHBIM IOCIE
Bemukoii OreyecTBeHHOH BOWHBI FOPUAUYECKHM OOpa3OBaHH-
€M, KOr[a MOSIBIJINCh HOBBbIE HOPUIUYECKHE BY3bI, Kaden-
PBI, TUCUUILJIMHBI, B HAYKY BJIUJIOCH OOJIBIIOE YHCIO MOJIO-
IBbIX YYEHBIX-FOPUCTOB; ObUTH O0Opa3OBaHBI HOBBIE HAYYHBIC
IOPUANYECKUE VUPEKICHUS, PACIIUPEHBI CTapble. A Kaxkaas
HayKa, JOCTHUTHYB H3BECTHOIO KOJUYECTBEHHOI'O ypPOBHS
("kpUTHYECKOW Macchl"), B CHJIy YK€ OJHOTO 3TOr0 Mojyda-
€T UMIYJbChl CAMOPA3BUTHSI, HAKaIjuBaeMasi B HeH IMO3Ha-
BaTEJIbHAS PHEPrys WIIET BbIXOJA C TeM, 4TOOBI KaKUM-TO
00pa3oM U B UeM-TO Pean30BaThCA.
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B yem ke U Kak MOT HaWTHU BBIXOJ 3TOT MOTEHLIUA B T€
HeOJaronpusiTHbIE JUIs AEHCTBUTEIbHONM Hayku roabl? B Tex
JIU HAIPaBJICHUSIX YIJIyOJeHUs] TPABOBBIX 3HAHHUH, KOTOPBIE
CTaJid B TO K€ CaMO€ BPEMsl MEePEIOBbIMU U MPECTIKHBIMU B
MHUPOBOI HayKe, T. €. B PABOBOM COLMOJIOTHH U B (huytocopuun
npasa?

K coxxanenuro, mpaBoBasi COLMONOTUs U (uocodust mpasa
OBLIIM B COBETCKHX YCJIOBHSIX CKOBAHBI UICOJIOTHEN CTATUHU3-
Ma, ee normMamu u mnocrtynaramu. COOTBETCTBYIOIINE HCCIIE-
JOBaHMSI 1O OOJNIBIIEH YaCTH 3aMbIKAJTUCh HA UAEOJOTHUYECKIX
MOHSTHUSIX, UACONoreMax, OpUIHANbHBIX U O(PUIIMO3HBIX Jie-
relnax, MUQUUYECKUX TNPENCTABICHHSX, JKECTKOW '"MeTomo-
Jorun", 3apaHee 3aJaHHBIX PE3yJbTaTaxX W MOTOMY HE MOT-
JIU TOCTUYb YPOBHS IUIOAOTBOPHOTO M MEPCIIEKTUBHOIO TBOP-
YEeCTBa, YTOMasl MOAYAC B CHEKYJSTHBHBIX PACCYXKIEHUAX U
criopax. JIumb B OTAETBHBIX YYEOHBIX M HAYYHBIX MOIPA3/e-
JICHUSIX CTAJIA MOCTENeHHO (POPMUPOBATHCS HAY4YHBIE MOIXO-
Ibl, HAIEJICHHBbIE Ha TMOWUCK MPUHLHUIHAJIBLHO HOBOTO MHPO-
BO33PEHUYECKOTO B3rJisifa Ha MpaBoO (Takue, KaK MOMBITKH
HUCTOJIKOBAHMSI TPABOBBIX SIBJICHUM TIOA YIJIOM 3PEHHS pas-
rpaHudeHus "mpasa" u "3akoHa").

Kakum ke 00pa3oM B OTHOIIEHHM BCErO MPaBOBEIECHHUS
MOTJIH OBITh peaNM30BaHbl HAKOIUIEHHbIE B HEM W HINYIIUE
BBIXOJIa TBOPUYECKHE BO3MOXKHOCTU U UMITYJIbChI? Te BO3MOXK-
HOCTH M UMIYJIbCHI, KOTOPBIE CBSI3aHBI C CAaMOM ">KUBOW KU3-
HBIO" MPaBa U COOCTBEHHBIM MPEAMETOM MPABOBEACHUS?

W BOT TyT BO3HMKJIA HAY4YHAs OPUEHTALMS HA TO, YTOOBI
HE OTPAaHUYMBATHCS OAHOW JHIIb (POPMATBHOW JIOTMKOH —
MPOCTON CHEeNHATbHO-FOPUINYECKOH 00paboTKOM MPaBOBOTO
Matepuana, GOpMyIUPOBAHHEM HCXOOHBIX HAYYHBIX 0000IIe-
HUH, K1accu(PUKALMI U ONPEAeIeHHIA, a UITU JaJblIe, CTpe-
MsCh (MOCje Takoro poaa oOpabOTKH, HA OCHOBE IOJyYEH -
HBIX TaKUM IyTeM 0000INAIOIIKMX JaHHbBIX ) TOCTUTHYTh YIIyO-
JIEHHOT'O TEOPETHYECKOTO OCMBICJIEHUS TTPABOBOI MaTEPHUH.

Jymaercs, OmHAKO, 4TO cama Mo ceOe OopueHTalus Ha
yriayOJeHHOe OCMBICIICHHE peaibHOM MaTepuu mpaBa (orpa-
HUYEHHOH K TOMY e Cyry0O HOPMAaTHUBHBIM MaTepUaJIOM U
MPAKTUKON €ro MpUMEHEHUs) He MpuBeja Obl K CKOJIbKO-HH-
Oyb 3HAYHUTEILHBIM HAYYHBIM pe3yJjbTaTaM, eciid Obl B TO
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ke Bpewmsi, ¢ cepenubl S0-x rr., He nanu Obl 3HAaTH O cede
apyrue GpakTopsbl.

MMeHHO B rojibl, KOTAa B COBETCKON FOPUANYECKON Ha-
yK€ BHHMaHHE BO MHOIOM COCPEIOTOYMJIOCH Ha peabHOMH
MPaBOBON MaTepuUu M BO3HMKJIA HAIIPABJIIEHHOCTh HA ee Ooee
yrayOJeHHOE OCMBICICHHE, Ha MOMOIIb TaKOMYy TOBOPOTY B
MPaBOBBIX HCCJENOBAHUSAX npuuia ghuirocogus. dPunocodus
HE B BUJIE UJEOJIOTMYECKUX JAOTM M MHTepHpeTaluuil (4To Kak
pa3 XapakTepHO sl OPTOJOKCAJbHOTO MapKCH3Ma, B OCO-
OEHHOCTH JIEHMHCKO-CTAJIMHCKUX "T€HHAbHbIX HAei"), B BHIE
byHIaMeHTanbHbIX (PUIOCOMCKUX KATEropuii, a rjIaBHOE —
HOBbIX punocoghckux mMemooos u npuemMos, MOJyYUBIIUX B
Ty TIOPY CEePbe3HYI0 pa3paboTKy.

IIpexne BCEero W rjaaBHBIM 00pPa3OM — 3TO MEOpUs Cu-
cmem W OCHOBAaHHBIC Ha HEH cucmemmuvle U cmpyKmypHvie
Xapaxkmepucmuxu SIBIEHUNW W MPEIMETOB, UX COBOKYITHOC-
TeH, a TakXkKe (DYHKYUOHANbHBIN AHANU3, CBSI3AHHBIE C HUM
"mexanuzmennvle” UHTEPIIPETALINH SBIICHHI.

DTO MPUBENO K HEOXKUIAHHBIM HAYYHBIM PE3yJIbTaTaM.
Oka3ayioch, 4TO MpaBo (Jaske TOraa, KOria MmpaBOBasi MaTe-
pHsl OTPAaHUYUBAETCS OJHOM TOJILKO AOTMOM MpaBa) obagaer
crienu(pUIeCKUMH CBOMCTBAMH M 3aKOHOMEPHOCTSIMHU, OCOOBI-
MU CBSI3SIMH M COOTHOIIEHUSIMU.

IMocnenHue ¢ OCTATOYHON ONPENENCHHOCTBIO OOHAPYIKU-
JIKCh TIPU PACCMOTPEHHUH OTHENbHBIX (hPArMEHTOB JOTMBI IpaBa
(FOpUOUYEeCKUX HOPM, MPABOBBIX OTHOLIEHHWH, FOPUIUMYECKUX
(bakToB u 1Ip.).

Ho naubonee 3HaYuMBble Pe3yJbTaThl, 10 MHEHUIO aB-
TOpa 3THX CTPOK, OBLIN TMOJyYEHBI MPU MOMBITKAX MPUMEHE-
HUs GUIOCOPCKUX KaTeropuii 1 B 0COOEHHOCTH HOBBIX (PUJIO-
copckux MeTonoB K mpaBy B LejaoM. CaMo MpaBo MOA YIJIOM
3peHUsT 3THX KaTeropuil U METOIOB BBICTYIUJIO B HOBOM 00-
JUKE W, 94TO 0CO00 CYIIECTBEHHO, B Ka4e€CTBE HOPMAMUGHOIL
cluc-memo.

Bor sTa xapakrepucTtrka HOBOro o0JiMKa mpaBa W MpaBa
KaK HOPMATUBHOH CUCTEMBI (a B 3TOW CBsI3M pa3padoTka He-
KOTOPBIX IPYTUX MpoOJieM) MOJKHA MPUBJIEYb HAllle BHUMA-
Hue. U o caMoil cBoel CyTH, COIEPXKaHUI0, U C TOYKH 3pe-
HUS TOT'O, YTO XaPaKTEPUCTHUKA MPaBa KAk HOPMATHBHOM CH -
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CTEMBbI JaeT HeOOXOAMMble MaHHBIE IJII TOrO, 4TOOBI MPO-
JOJ’KUTh PaCCMOTPEHHE BOIPOCOB OPUIANYECKON TOTMAaTHUKHU
1 TIOMCK HOBBIX MOJIXOAO0B B TEOPHUH IPaBa .

" 31ech JOJDKEH OBITh IPHHAT BO BHUMAHME €IIC OAUH (akTop. IT0 — TO
00CTOSTEIBCTBO, UTO COBETCKAS IOPUAMYCCKAS HAYKA B S0-X IT. MEPEIKUIA
CBOCOOPA3HYIO MOJIOCY B CBOEM PA3BHTHH, B YEM-TO MOXOXKYIO HA 00CTa-
HOBKY B IPABOBCICHHH B JTOPSBOIIOIMOHHOE BPEMS, — IIOJOCY 1PAB08O20
POMAHMU3IMA.

BaxkHO TIpH 3TOM Cpa3zy ke COeJaTh VIAPCHHE HA TOM, YTO BEpa B
IpaBoO, HAACKIA HA HETO B ILITHACCATBIC TOAbI, KAK H B JOPCBOIIOITHOHHOC
BPEMS, OBIAACIH YMAMH JIFOJCH, BO3POCIO BHUMAHHE K MPABYy, MOHHMA-
HHE €T0 OCOOCHHOCTEH KAK CBOCOOPA3HOTO, YHHKAILHOTO SBJICHUSA B JKH3HH
TFOACH, 0OJIAJAFOMIETO 3HAYUTCIIHHOW COIUANGHOW CHIION W, 3HAYMT, IMO-
TCHIHAJIBHBIMH BO3MOXKHOCTSIMH B PCIICHHUH TPYAHBIX dKH3HCHHBIX HDO6J'IGM.

Ha nepBbiii B354, TaKOH MOBOPOT B PA3BHTHH COBETCKOTO IPABOBEIC-
HHS HHKAK HE BBITCKAJI M3 OOINEIO COCTOSHHSA FOPHAHYCCKOH HAYKH B CO-
BETCKOM 00IIecTBe. B JEHCTBUTEIBHOCTH JKE, TPOIICCCHI TBHKCHHS PABO-
BOH MBICITH M B TAKHUX HEOJATONMPHATHBIX YCIOBHAX OKA3AIHCH 00JICe CIIOK-
HBIMH, MHOT'OINTAHOBBIMH, B YCM-TO AAKC INCPCKIMKAOITHMHUCA C KPYITHBI-
MH CIBHT'AMH B MHPOBOI MPABOBOH KYJIbTYpE, MpoucxoammmMu B S0—O60 1r.
" JlenoBeic ITPOPAOOTKH" B FOPHCIIPYICHIUH, IMOTPCOOBABIIHE OOCTOITCIIE-
HOTO HCCIICIOBAHUS MPABOBOH MATCPHH, CTAH MOCTCIICHHO IMPHOTKPHIBATH
e€e MHOT00Opasue, ee "CEKpeThl" — MEXaHH3MCHHBIC H CTPYKTYPHBIC 0CO-
OcHHOCTH. Te 0COOCHHOCTH, KOTOPBIC XapAKTEPH3VIOT MPABOBYIO MATCPHIO
Kak c(hepy CTPOTHX M TOUHBIX PCATbHOCTCH, OOBCKTHBHPOBAHHBIX HHTCIT-
JICKTYAIBHBIX ICHHOCTCH, MPEIIOIATAIONINX HE MPOU3BOJIBHOS MAHHITY TH-
POBAHHUE 3aKOHAMH M IOPHIMYCCKON MPAKTHKOHN, a CICHOBAHHE "3aKOHAM
3aKOHOB".

Kaxk 310 HE mapagokCajabHO, HA TAKYIO HATIPABJICHHOCTD PA3BUTHA ITPa-
BOBOM MBICIIH, SBJISIOMICHCSA MPSAOCHOBOH IMPABOBOTO POMAHTH3MA, B Ka-
KOW-TO Mepe padoTaal M HETATHBHBIC CTOPOHBI COBETCKOTO IPABOBEIC-
HHS, KOIIa JacT 0 ceOe 3HATh cama JIOTHKA mpasa. Jlaske ACKypHBIC 00s-
3aTCIIbHBIC CIABOCIIOBUS IO MOBOAY MHHUMBIX JOCTOHHCTB COIHAHCTHYCC-
KOTO IPaBa, Ta — KAk SICHO TEIEPh — BOOOpPaKacMast, BUPTYATbHASL Pe-
ambHOCTH OyaTo OBI "CaMOTO JIYYINETO B MHPE MpaBa" — BCE 3TO 34CTaB-
JIAJI0 BECTH YIOPHBIM MOWCK TEX MPOABICHHI T'YMAHH3MA H ACMOKPATHH,
KOTOPBIC UMCIOT OTHOIICHHE K MpaBy, OyATO OBI TOPXKECTBYIOIIEMY B 00-
IIECTBE COIUATM3MA H CBETIOTO KOMMYHHCTHUECCKOTO Oy IyIIEro.

W KOHEYHO Ke, KIFOYCBYIO, 0 CHX IMOP HEAOOICHECHHYIO POJIb B PA3BH-
THH TIO3HTUBHBIX MPOLECCOB COBETCKOTO MPABOBSACHUSA CBHITPAIO TO 00CTO-
ATCIIBCTBO, UYTO B KOHIIC 30-x IT. B PE3YIBTATC HCMBICIIMMBIX H3FH6OB o~
JIHTHYCCKOM KHU3HH COBSTCKOTO TOTAIMTAPH3MA B HAYKY H IPETOJABAHHC
FOPHIUYCCKUX 3HAHUN BEPHYJIHCH JOPCBOIIOIMOHHBIC MPABOBEIBI (B YACT-
HOCTH, TAKHC BHIHBIC ITHBHIINCTHI H CIICIITHATTHCTHI B 06J'IaCTI/I TCOPHH KOPH-
JUYCCKO# norMaTke, Kak A, B. Benemukros, M. M. Arapkos, E. A. ®neii-
ma, B. K. Paiixep, b. b. Uepenaxun u ap., BO MHOTOM IPOBOIHBIIHC B
CBOHX TPYJax, KCTaTH CKa3ath, uacH M. A. TTOKPOBCKOTO C XapaKTCPHBIM
JUIS HETO AKIEHTOM Ha (PHI0CcO(PCKOM 3HAYMMOCTH ITPABOBBIX KATCTOPHIA).
N uto mveHHO depe3 HuX B 40—60-¢ IT. OIAaroTBOPHOS BIHSHHC OTCHUC-
CTBCHHOW M MHPOBOH ITPABOBOM KYILTYPHI CTAJ0 BCE 00-Iee — JAKE B
VYCIOBHAX CTATHHCKHX H HCOCTAJIMHCKHX, aHILDOHOBCKO-6pe>KHeBCKI/IX I10-
PAAKOB — CKA3BIBATHCS HA COCTOSHHH COBCTCKOM IOPHINUCCKOH HAYKH.
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I maBa BTOpas
dunocodckue pazpaboTKu JTOrMbI IpaBa

§ 1. CBoiicTBa mpaBa

1. O "¢uaocodcxom Buaennu' mnpasa. JlocToliHO BHU-
MaHUsI TO OOCTOSTENICTBO, YTO B Psifie Ciiy4yaeB (XOTs nase-
KO He Bcerma) camo 1o cebe mpumeHeHue GyHIaMeHTaIb-
HBbIX (QUIOCOPCKUX KaTeropuil K (paKTHUECKUM MaTepHaliam,
OXBAaTbIBAEMBIX JOTMOI MpaBa (U yke oOpabOTaHHBIX aHAJIH-
TUYECKOUW FOPUCTIPYAEHIMEN), TIPUBOAUT K HOBOMY BUOEHUIO
npasa. K Tomy, uto Grmaromaps 3TUM KaTeropusiM MPaBo Kak
Obl oOpeTaeT HOBBIM OOJHMK, MO3BOJSIOIMIUNA PACKPBITH €ro
CYLIeCTBEHHbBIE XaPAKTEPUCTHKH.

Tak, BecbMa Ba*KHO HCIOJB30BAThH MPU XaPAKTEPUCTHU-
Ke JIOrMbI mpaBa kareropuro "cBoicTtBo". M 31O HE mpocTto
HOBOE OOO3HAYE€HHWE TOrO, YTO B AHAJUTHYECKOH KOPUCIIPY-
JIEHIUKA OOBIYHO MOHMMAETCS B KaveCTBe "MPU3HAKOB mpaBa’.
Hcnonp3oBanue kareropuu "CBOWCTBO" O3HA4aEeT, 4TO Mpa-
BO — KaK M BCSIKO€ MHOE OOBEKTUBHOE SIBJICHUE COIHAJb-
HOW NEeWCTBUTENIbHOCTH — HMeeT "CBOU", OPTaHWYECKH €My
npucymue OObeKTHBHbIE XapakTepuCTUKU. MEHHO OHH,
CBOIMCTBA TpaBa, W BBIACJSIIOT €r0 U3 JAPYTHUX COLMAIbHBIX
SIBJICHUH M MHCTUTYTOB — JakKe T€X, KOTOpbIe Takxke 000-
3HAYAKTCS CIOBOM "mpaBo". M OHU ke, 3TH CBOWCTBA, KakK
pa3 U pacKpbIBAIOT OCOOEHHOCTH TMO3UTHBHOTO TMPaBa, Kak
TAKOTO SIBJIEHUSI, KOTOPOE, MOSBUBIINCH HA CBET, BLICTYMAET
B KQYECTBE MOIIHOIO COLIMAIIBHOTO PETysiTopa.

OTMe‘{eHH])Ie MMO3UTHBHLBIC ITPOLCCCHI B COBCTCKOM IIPABOBCACHHH, SIBHB-
IHECS OCHOBOM MPABOBOTO POMAHTH3MA, CTAJH CBOCTO POJA MPEA3ZHAMECHO-
BAHHCM, HCKHM IPHIOTOBJICHHCM K I'DAOYIIHM, HCOTBPATHMO HACTyHArO-
UM TIepeMEHaM. MOYKHO JAKe IMPEAIOI0KUTD, YTO HCTOPHICCKAS CYIb-
0a Poccum, Kak ¥ B JOPEBOIOLHOHHOE (10 OKTAOpsa 1917 r.) Bpems, vepes
JTOT, Ka3aJ0Ch OB, HETOTHYHBIA (HEHOMECH — MPABOBOM POMAHTH3M ITOJATIA
HEKHMH 3HAK O BO3MOXKHOM IEPCICKTHBE OJIATOTBOPHBIX IepeMeH. Ilepe-
MCH — HE IyTEM PEBOJIOIHOHHOTO HACHIMSA, a nymem npaca. Y1 BooOIg,
JOCTOMHO 0COOOTO BHUMAHHS TO OOCTOSATCIBCTBO, UTO TOT MASTIOK CBOOO-
JIbI, KOTOPBIH cO cMepThi0 CTaTrHA 3aCBETH B H3MYUYCHHOM TOTATHTAPH3-
MOM OOINECTBE, MPECHMYIICCTBCHHO U B HAUOOICE OTUYCTIHBOM, 3PHMOM
BHJC IPEACTAN MEPET JEOABMH H HCTOPHEH 6 0b/iuke npaea.
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2. CeoiicTBa npaBa. JTO Te Ka4eCTBEHHbIE XapaKTEPUCTH-
KM (BO3MOXKHOCTH, "CrocoOHOCTH") TpaBa, KOTOPbIE MPUCYIIH
MO3UTUBHOMY TMPABY KaK COBOKYITHOCTU FOPUIMUECKUX HOPM.

B ¢dunocodckoit u 1OpUAHYECKON TUTEpPAType Ha MEPBOE
MECTO CPeIM TaKUX CBOKMCTB IO OOJNbIIEH YaCTH OTHOCST CaMo
no cebe CBOWCTBO HOPMAMUBHOCMU, KOTOPOE B MO3UTUB-
HOM TIpaBe MPHOOpETaeT Ka4eCTBO 00uie00s3amenbHOil HOP-
MaTUBHOCTH.

JleficTBUTENIbHO, 3TO CBOWMCTBO IIpaBa PaCKpPhIBAET Cy-
HIecTBeHHbIe ocoOeHHocTH mpaBa. [1o cBOell CyTH HOpMaTHB-
HOCTb B YKa3aHHOM 3HAU€HUH MPEICTaBNIseT COOOH CYIIeCTBO-
BaHWE U JEWCTBUE TpaBa KaK COIMAJIBLHOTO OOpa3oBaHUS,
COCTOSIIIIETO M3 HOPMATHBHBIX MPUHIUIOB W MPEITUCAHUIM,
MPaBUJI TIOBEAEHUST OOIIEero Xapakrepa, PacipoCTPaAHSFOIINXCS
Ha BCSKOTO M KaKIOTO, Ha JIFOOOW KpPyT JIUI[ B AAHHOM TOCY-
JapCTBe, a TaKyKe COCOOHOCTD MpaBa B COOTBETCTBUU C MPeN-
MUCAHUSMH 3aKOHA OXBAaTUTh MO (DUKCUPOBAHHBIM MPHU3HA-
KaMm JIto0OM KPyT SIBJIEHUH U MPOLIECCOB.

BwmecTte ¢ Tem, Hanmo mojarath, HEOOXOAMMO HApsIy C
0011e00s13aTENNbHON HOPMATUBHOCTBIO MPHUIATH BHICOKYIO 3Ha-
YUMOCTh U TAKUM, TOXaIyH, HE MEHee BaXKHbIM CBOHCTBAM
MpaBa, BBIPAKAOIIUM €ro MPUHIUIHAIbHbIE OCOOEHHOCTH,
KaK OMPEeIEIEHHOCTh COAEPKAHUS U rOCydapCTBeHHasi odec-
MEUYEHHOCTh (FaPaHTUPOBAHHOCTH).

Onpedenennocms cooeporcaniis IPENCTaBIsIET COOO0M CIo-
coOHOCTh TpaBa (IJIaBHBIM OOpPa30OM MPH MOMOIIU MUCbMEH-
HBbIX HOPMATHBHBIX JOKYMEHTOB — 3aKOHOB, MHBIX MCTOYHU-
KOB TIpaBa) MpeneibHO TOYHO (hUKCHpoBaTh B (HhOpMAIU30-
BaHHOM BHJe HEOOXOAMMBbIE MPHU3HAKU JKU3HEHHBIX CHUTYa-
Uid, TpeOyIIMUX pelieHusl ¢ MO3ULHMI MpaBa, CTOPOHBI U
rPaHU BHEIIHETrO TMOBEACHUs JIUI, WX IOCTYIKOB, NIETad W
NOAPOOHOCTH MOBENEHUs, MIOCTYIIKOB, B TOM YHCJIE — CaMbIM
TOYHBIM O0pPa3OM OMPEAENATh TPAHUIbI BHELTHEH CBOOOLI, a
TaKXKe — MOCEACTBHS HAPYIIEHUS 3TUX TPAHULL.

DTO CBOKCTBO NpaBa M B MPOIIJIOM, M HBbIHE, HEPENKO C
y4eTOM 3HAuYeHUs AJI NpaBa €ro MUCbMeHHOH (Gopmbl, 000-
3Ha4yaJioch U 00O3HauaeTcss kak "(opmanbHas OIpeaesieH-
HOCTB", YTO TaK’Ke BIOJIHE ompaBaaHHO. 0o uHOro cnocoba
MpeaesbHO CTPOTOM M TOYHOU (DMKCAIUU COMEePIKAHUS, KPO-
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Me 3HaKOBOH, MUCbMEHHOMW (B TOM HYHCJI€ — HBIHE BBIPAXKEH-
HOH B CPEACTBAX U MEXaHU3MaX KOMITBIOTEPHON TEXHUKH), —
B NMPHUPOJE HE cyllecTByeT. B TO ke BpeMs Hago BUAETb,
YTO TNPEANOYTUTENIbHEH, Kak Bce Oojee BBIICHSAETCS B Ha-
CTOsIIIEe BPeMs, B COOTBETCTBYIOIIUX (OPMYIHPOBKAX Je-
JaTh ynapeHue He Ha (popMajbHOM MOMEHTE, a UMEHHO Ha
CaMoOl ONpeAesIEHHOCTH COAEP’KaHUs, Ha TOM, YTO NPH TO-
MOIIU MUCbMEHHBIX JOKYMEHTOB OKAa3bIBAE€TCSI BO3MOKHBIM
OOCTUTHYTh MPEAETbHOW TOYHOCTH, ICHOCTH, KOHKPETHOCTH
B (pUKCcaMH OPUANUECKUX (PAaKTOB, Kpyra cyObeKTOB, Mpas,
00sI3aHHOCTEH, IOPUINYECKUX TapaHTHH, CAaHKIMA, WHBIX Mpa-
BOBBIX MTOCJIEACTBUN U T. .

OnpeneneHHOCTD MpaBa MO CONEPXKAHUIO, TOHUMAaeMasi B
TAKOM IIUPOKOM 3HAYEHUH, IO CyTH JeNa, B KaKOH-TO Mepe
OXBATBIBAET U APYrHe OCOOEHHOCTH TpaBa, B TOM YHCJIE CBOM-
CTBO HOPMATHUBHOCTH. 37€Cb HOPMAaTHBHOCTb BBICTYIAET HE
TOJIBKO Kak "3arjaBHoOe" CBONCTBO MpaBa, HO U B BUJE OJHOMU
U3 CTOPOH OMNpPENENEHHOCTH CONEPIKAHUSI — OIPENeIeHHOCTH
no cdepe AEHCTBHS, KOTOpPasi — W OMSTb-TAKH MPH MOMOLIU
MUCBMEHHOM (OPMBI — KaK pa3 U ODECIEeYMBAET BCCOOULYI0
HOPMAaTHBHOCTb (BO3MOYKHOCTb CHIEJIaTh CTPOTO ONpENeIeHHbIE
MO COAEPKAHUI0 HOPMBI O0IIe00s3aTENbHBIMHU, YCTAHOBUTD
OJIMHAKOBBIH, paBHBIN JJIs1 BCEX MOPSAOK B MpaBax U 00s3aH-
HOCTAX, popmax u ciocodax ux o0ecreueHus, rapaHTHii).

[TepBocTeneHHOe 3HAYEHHE MPUHAIIEKUT H TAKOMY
CBOWCTBY MO3UTHBHOTO MpaBa, KaK 20CyoapcmeeHHas obdec-
HeYeHHOCms (2apaHmMupoOBaAHHOCHIB), T. €. IPOYHOCTh, HATEK-
HOCTb, BBICOKAsl T'apaHTHPOBAHHOCTb NEHCTBUS TpaBa, BO3-
MOKHOCTb CI€JaTh pPeajbHbIM (TJIaBHbIM 00Opa3oM MpHU MOMO-
A TOCYJAPCTBEHHOH BIJIACTH, €ro NMPUHYIUTEIBbHON CHIIBI)
BBOAMMBII MOPSIAOK MPaB M 00sI3aHHOCTEH, "TIEpEeBOAUTD" €ro
B peajJbHbIC JKU3HEHHBIE OTHOLICHHS, YTO TO3BOJSET O0IIe-
CTBY WJIM JIMYHOCTH TPH MOMOIIU FOPHINYECKUX MEXAHU3MOB
"HACTOSATh HAa CBOEM", MOOUTHCS peaNbHOrO pesysbrara, 000-
3HAYEHHOT'O TIPABOM.

O0o3HaueHNe Ka4eCTBEHHBIX XapaKTEPUCTHUK IpaBa B
KauecTBe ceoiicme (a He MPOCTO "NPU3HAKOB") MO3BOJISIET,
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Hapsily C yHOPSAOYEHHEM MPENCTaBJICHUN O JOTME IpaBa,
pPacUIMpUTh YroJ 3peHusl O mpase BooOIIe.

3necb 0coOOro BHUMAHHS 3aCIyKUBAET KAYECTBO paB-
HOGeCHOCMU — TO 3aJIOKEHHOE B TpaBe HA4ajao, KOTOPOe
BbIpakeHO B (hopmMysie — "paBHasi mepa". OTa "paBHas mepa',
unu "TpaBoBOE PaBEHCTBO" , "MPOMOPLUHMOHAIBHOCTB", HE
CBOAMMBIE K OJHOW JIMIIb HOPMATHUBHOCTH, O3HAYaeT Harle-
JICHHOCTh TPaBa Ha TO, 4TOOBI YTBEPAUTb B JKU3HU JIFOIEH
MPUHLUI 3KBUBAJICHTHOCTH, PABHOTO HECEHHUS] NPHU PaBHBIX
yCJIOBUSAX OpeMEHU OTBETCTBEHHOCTHU, MPHOPUTETA OTOBOP-
HOTO METOJIa BO B3AaUMOOTHOIIEHHSIX CyOBbEKTOB, COCTSI3aTENb-
HOCTH U B JIPYTHX HOPUAUYECKUX KATETOPHUSX — BCETO TOTO,
YTO MOJ HECKOJbKO UHBIM yTJIOM 3PEHHSI OXBaTBIBAETCS TIO-
HSATHUEM "CIIPaBEIIIUBOCTD".

Hackoapko 3TO KaueCcTBO MpaBa MOXKHO MPU3HATH JJISI
Hero UCKOHHBIM, opranudHbiM? 2. 0. ConoBbeB, CChIIAsACH
Ha Kanra, numer: "B "Meradpusuke HpaBoB" KaHT Hartan-
KMBAETCS Ha PEaJIbHOCTh MPOCTEHMIINX MPaBOOTHOLIEHUH, Ha
(heHOMEH 5KBHUBAJEHTHOCTH, "PaBHOBECHOCTHU", M3BECTHBIMH
MPAKTHUKE TPABOBOrO PEryJUPOBAHUS KOH(MIUKTOB C CaMbIX
IpeBHUX BpeMeH. M B 3aciyry eMy Kak aHaJUTHKY MPaBOBOTO
CO3HAHMs HAJO MOCTABUTH TO, YTO OH B OOIIEM-TO JOCTATOY-
HO SICHO BHJUT BHEITUYHOCTH JAHHOTO (heHOMEeHa (3aOMHHM
3TO cylnecTBeHHOe cykeHue ¢uimocopa. — C. A)). "PasHo-
BECHOCTB" TMOHMMAETCS MM CKOpee KaK MPaBUJIO YHUCTOrO pa-
3yMa, MPUBJIEYEHHOTO K PELICHUI MPYACHIIHAJIbHBIX MPO-
OneM, a HE KaK MPUHLHI pasyma HpaKTI/ILIeCKOFO"Z. C sroit
TOYKH 3PEHUs €1Ba JIU MOXXHO MPU3HATH OMpPaBIAHHOW Tpa-
OULUOHHYK Jisi GUIOCOGHH MpaBa MOMBITKY BCE K€ CBsi-
3aTh TaKOTO poAa "BHEITHUYHBIN (eHOMeH" ¢ ero o0OCHOBa-
HHUEM C MO3ULUN MOpanu . B neldCTBUTENBHOCTH, COOTHOIIE-

; Cwm.: Hepcecany B. C, ®unocodusa mpasa; YueOHuk 11 By30B. M., 1997. C. 490.

Conogves D. I0. Y. KauT: B3aUMOJONOIHUTEIILHOCTh MOPAJIH U mpaBa. M. :
;IayKa, 1992. C. 188.

ABTOP, MPOJOIKASA MPUBEACHHYIO B TEKCTE MBICIB, MUIIET: "OXHOBPE
MeHHO Kaut JA0TaAbIBACTCA O TOM, YUTO IIPABOOTHOICHUA MOTYT IMOJIYYHTH
PA3BHTHC H JOCTHTHYTH YHCTOTHI JIHIIb IIPH HATHYIHH IIPABOBOIO IMOPAOIKA.
TMocaemuuii ske IOAIACTCS JOCTATOYHO YOSTHTEILHOMY MOPAJIBHOMY 000
cuoBauuro" (Tam >xe). Ho memo-1o Kak pa3 B TOM, YTO B JAHHOM CJIydac —
MOCKOJIBKY PEYb HACT O PABHOBECHOCTH — HHKAKOTO "MOPAIBLHOTO 000CHO
BaHHA" W HE TPCOyeTCAL.
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HUE MEXIy pacCMaTpUBAaeMbIMU KaTErOPUSIMHU 31€Chb HHOE,
obpaTHOe OOLIENMPUHSATOMY. MCKOHHOE 011 TIpaBa KayecTBO
PaBHOBECHOCTH MOXHO paccMaTpUBaTh B BHUIE MPEANIOCHLI-
KM, BO MHOTOM OIPEAENAIOIIel MOPaJbHbIA NMPUHLUI CIpa-
BE/IJINBOCTH.

3. CsoiicTBa mpaBa M UX COUHAJIbHOE 3HA4YeHHUe. [ aB-
HOE JKe, uTO "maer" OCBelIeHHe OCOOEHHOCTEH MpaBa B Ka-
YeCcTBE ero "CBOWCTB", — 3TO BBITEKAIOIIAs U3 TaKOTO MOJ-
XO0Jla OpPHEHTalUs Ha PacCMOTPEHHE COLMAIbHOTO 3HAa4YEHUS
IpaBa, HE CBOJMMOIO JUIIb K TOMY, YTO MPOAUKTOBAHO Tpe-
OOBaHUAMH AHAIUTHYECKOH IOPUCIPYASHIMHA. Takoro 3Have-
HUS, B COOTBETCTBUU C KOTOPBIM IPaBO BBICTYMAET B Kaue-
CTBE COLMAIBHOIO WHCTUTYTA, CIIOCOOHOro O0ecneuuTh pe-
HIeHHe KPYMHBIX 3a7a4 B JKU3HU JIIOAEH, B TOM 4YHClIEe —
OIPENEJIEHHOCTh PEryJUPOBaHUs OOIECTBEHHBIX MPOLIECCOB
U OJHOBPEMEHHO — HPOYHOCHb, HAOEHCHOCHb YCIIAHAGIUBAE-
MBIX NPU NOMOWU NPAGA OO EeCTBEHHBIX OTHOIIEHUHN.

B BbIneneHun Takol 3HAYMMOCTU ITpaBa, OCHOBAHHOW Ha
CYILIECTBEHHOH, YHUKAJbHOW CHJIE €r0 CBOWCTB, 3acjyra BO
MHOTOM TPUHAAJIEKUT BBIAAIOIIEMYCS] PYCCKOMY IpaBOBeENY-
meicnutento, uusmucty M. A. Tlokposckomy. B cBoem mpe-
KPacHOM TpyAe, onyOnukoBaHHOM JjieToM 1917 1., 32 HECKOJIBKO
MECSIIIEB 10 OKTSIOPBCKOro OOJIBIIEBUCTCKOrO MEpeBopoTa —
KaKOM JKyTKO TPEBOXKHBIN, UyTh JIU HE MUCTHYECKUN 3HaK! —
Halll OT€YEeCTBEHHBII NMPaBOBENA, PACKPhIBAs MUCCHIO IpaBa
niepen BCECUJIbHOH BJIACTBIO, B MEPBYIO O4epenb 0OpaTHi BHU-
MaHHe Ha TO, YTO "OAHO U3 MEPBbIX U CAMBIX CYIIECTBEHHbIX
TpeOOBaHM, KOTOpBIE MPENBABISIIOTCS K MPaBy Pa3BUBAIO-
nielicsi 4esiOBe4YeCKOW JMYHOCTBIO, SIBJISIETCS TpeOoBaHUE
OMpeaAeNeHHOCTH IMpaBoBbIX HOPM" (3TOro, HOOaB-
JIFO, TIpepbIBasi CY)KIEHUS aBTOPA, HET B TPAIULMOHHOM 00-
IECTBE. TaM "HEOMPEAEJCHHOCTh" PEryJupOBaHUS HAa PYKY
Biaactu). "Ho neno, — mnpomomkaer M. A. Tlokposckuii, —
pPELIUTENbHO MEHSIETCSl C TOTO MOMEHTa, KOrzla BO3HUKAeT
NOTPeOHOCTh B OOJNBLICH JTHYHON 3HEPTUU U B OOJIbLICH JIHY-
HOWM WHMIIMATHBE, TOTNA OIpPENEeNeHHOCTh INpaBa CTAHOBUTCS
HETIPEMEHHbIM YCJIOBUEM 3THX TOCIHEIHUX, CTAHOB U T C 4
BONPOCOM caMOW JauUYHOCTHU. Uanusug,
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MOCTABJICHHBIN JIULIOM K JIMIY ¢ OOIIEeCTBOM, TrOCYNapCTBOM,
UMeeT npaBo TpeOOBaTh, YTOOBI €My OBbLIO 3THM MOCIETHHUM
TOYHO YKa3aHO, Yero OT HEero XOTAT U KaKhe PaMKH €My CTa-
BAT. Jlormyecku 3TO MpaBO Ha OMNPENENICHHOCTHh MPABOBBIX
HOPM, — 3aKJIFOYAET aBTOP, — €CTh OJTHO U3 CaMbIX HEOTHEM-
JIEMBIX TIPaB YEJIOBEYECKOW JIMYHOCTH, KAaKOe TOJbKO cede
MOKHO TIPEICTaBUTh, O€3 HEero, B CYIIHOCTH, BOOOIIe HHU O
KakoM "TipaBe" He MOXKET ObITh peqn"l.

OTH CyKIEHUS PYyCCKOTO MPaBoOBena HEOOXOMMMO UMETh
B BUJY MIPH PACCMOTPEeHHH psiga mpodiem Tteopun npasa. [Tpu-
9YeM K MPOLUTHPOBAHHBIM CYKIASHHUSM HAZ0 JOOABUTh U MBICTb
H. A. TIokpoBCKOro O TOM, YTO BTOPBIM TPeOOBaHUEM pa3BH-
BAIOIIENCSl INYHOCTU K MPABOMOPSIIAKY SIBJISIETCS TpeOoBaHUE
€ro MPOYHOCTU U 4YTO "...OHHM 00a — TOJILKO JBE CTOPOHBI Of-
HOI M TOH K€ €CTeCTBEHHOH U "HeoTbeMJIeMOi" MoTPeOHOCTH
WHIWBUIA UMETh CBOE SICHOE U OMPEAEICHHOE MECTO B JKU3HH
LEeJIoro colpanbHoro opranmsma’. Ceifuac ske 0OpaTMM BHHU-
MaHue Ha TO, 4yTo nepen Hamu, 1o [lokpoBckomy, ompenensi-
I0IIMEe CBOMCTBA MpaBa, MPHUYEM Takue, 0e3 KOTOpPhIX "HH O
KakoM "mipaBe" He MOKeT ObITh peun" BOOOIIE.

VYka3aHHbI€ BBbILIE CBOWCTBA MO3UTHUBHOIO MpaBa AArOT
BO3MOJKHOCTb B TOM WJIM MHOM CTENEHH YCTPAHUTh U3 0OIIe-
CTBEHHOH »XKH3HHU MPOU3BOJI U CBOEBOJHE, B KAKOU-TO Mepe
rapaHTUPOBATh CTAOMIBHOCTD, COLMANIbHBIN MUP, UCKJIIOYAThH
Xa0C B JIFOJICKOM TOBENECHHUH, MPOU3BOJ B OTHOLIEHUU JIMYHO-
cTi. braronapst 3TUM CBOWMCTBaM MPOSIBIJIACH TTyOWHHAS CYIIl-
HOCTb TIpaBa, "a UMEHHO TO, YTO OHO SIBJISIETCS WHCTPYMEH-
TOM, CPEACTBOM, MEXaHM3MOM WJIU HOPMAaTHUBHO-PETYJISITHUB-
HOM CHCTEMOMW 3aIUThI JIMYHOCTH OT MPOU3BOJIA JIOOBIX IPYy-
TUX JIMI, TPYIII K 00IeCcTBa, UK roCyaapcTBa B nenom™.

Ecnu ucxoauTh TOMBKO U3 PACCMOTPEHHBIX CBOMCTB ITpaBa
(He 3aTparuBas Bce IPyroe), TO U TOrAa CTAHYT OYEBUIHBI-
MU TIPEUMYIIECTBA U TMPUBJIEKATEIBHOCTh TOTO CTPOS KHU3-
HEHHBIX OTHOILIEHUH, KOTOPBIM MOKHO Ha3BaThb HPABOGHIM

" IToxposckuii H. A. OcHoBHbIE MPOOIEMbI IPAXKIAHCKOTO mpasa. M.: Cta
1yT, 1998. C. 89.
“Tamxe. C. 106.

Cemumxo A. I1. Pa3BUTHE TPAaBOBOH KyJIBTYPHI KAK MPABOBOM MPOTPECC.
ExarepunOypr, 1996. C. 114.
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nopsiokom. U ¢ 31X ke mo3uuuii (mpu yMO3aKJIIOUEeHUsX "OT
MPOTUBHOTO") MPEACTABIISIETCS PE3KO HEraTUBHBIM XapakTep
TOTO TIOBEACHUS, KOTOPOE SIBJISIETCS] GHENPABOBLIM, T. €. Ta-
KOr0, KOTOPOE€ HOCHT OONpAGOBOIl XapakKTep WM SIBJISIETCS
BHEIPABOBbIM ¢ (DaKTUYECKOH CTOPOHBI — BBIOMBAETCS W3
00JIaCTH UMBHIIM3ALMOHHBIX OTHOIICHHH, MPOTHBOCTOUT HM
KaK HEYTO MPOTHBOIOIIOKHOE, ¢ HUMU HECOBMECTUMOE (BOI-
Ha, TEPPOpP, YMHOBHHUYbS BCENO3BOJEHHOCTb — OYEBHIHBIE
MPUMEPBI TAKOTO BHEMTPABOBOTO IMOBEICHHS ).

C yyeTOM MPUBEAEHHBIX MOJOKEHHH 00 OCOOEHHOCTSIX
MpaBa KaKk MHCTUTYIMOHHOTO OOpa30OBaHUS U O €ro CBOHCTBAxX
pacKpbIBaeTCsl TIIyOHMHA MBICIA 3HAMEHUTOIO PYCCKOTO MPaBO-
Bena I1. 1. Hoeropoaresa, momararIiinero, 4To mpaBo €CTb TO
HAYAUIO, KOTOPOE "MOCTEIIeHHO OCYLIEeCTBIIseTCs B neTopun” '

§ 2. [IpaBo KakK HOPMATHUBHBINA PETYIISITOP

1. KitiroueBoe, pyHaaMeHTATIbHOE MOJI0KEHHE: TIPABO0 —
HOpMaTHBHasi cucTrema. Mcnosp3oBanre Guiaocohckux maaH-
HbIX B OTHOIIEHUH MAaTEPHAJOB, OXBATbIBAEMBIX ITOHATHEM
"morMa mpaBa'", He OrpaHHYMBaETCs TeM, 4yTO "cpabaTbiBa-
01" hunocodckue kareropum, Takue, Kak "cBoicTna".

Haubonee cymecTBeHHOe, 4TO narT punocodckue pas-
pabOTKHM B OTHOILIEHUM AOTMBI MpaBa, 3aKJIYAETCS B TOM,
YTO MOJ yIJIOM 3pE€HHs HOBEHIUX (HHIOCOPCKUX MPEaCTaB-
JeHui (TEOpUn CHCTEM) MPABO MPEACTAET B BUAE HOPMAMUG-
Holl cucmemvl. 'TO eCTh SABIEHUS COLMAIbHOW JEHCTBUTEINb-
HOCTH, KOTOPOE CYINeCTByeT M (PYHKIIMOHUPYET MO 3aKOHAM
LIEJIOCTHOI'O OPraHUYECKOro 00pa3oBaHUsI — 3AKOHAM ClUCHe-
Mol Jla mpudeM CHCTEMBbI, UMEIOIEH HOPMAaTUBHBIN Xapak-
TE€P W HAXOMSALIEHCS, KaK UM IMOJOXKEHO JIIOOBIM CHUCTEMAaM, B
CJIOKHBIX (CUCTEMHBIX) CBSI3X CO BCEM KOMILIEKCOM COIU-
aNIbHBIX 00Pa30BAHMIA.

Bce 310 mo3BosisieT 3mech, HA AHATUTUYECKOM, aTOMHC-
THYECKOM ypOBHE yrjayOUThb HAIlK MPEACTaBIECHUs O MPaBe,
U MPEXIe BCErO O €r0 DYHKYUSIX.

" Hoseopooyes I1. 1. 06 obmecTsenHoM uaeane. M., 1991. C. 538.
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2. Onpeaensiiomue (PyHKIUM NMPaBa KAK HOPMATHBHOM
cucrembl. ECTh J0CTaTOYHBIE OCHOBAHUS MOJAraTh, 4TO Mpa-
BO C TOYKH 3pPEHUS] COBPEMEHHBIX (HHIOCO(DCKUX TpeacTaB-
JICHUH BBICTYMAET TJIaBHBIM 00pPa30M B KaueCTBE HeHpepblGHO
Oelicmeyouje20 Mexanusma 80CHPOU3BOOCMBA 00WUX YCI0-
Uil CYUeCmBOBAaNIS 001eCmsa, e20 YCMOIUBOCHI, CMAabulb-
HOCHI, YROpsIdoueHHocmi.

PaccmoTrpeHue mpaBa ¢ YKa3aHHBIX MO3HMIMIA MO3BOJISIET
YBHUIIETb B HEM COI[MAJIbHOE OOpa3oBaHME, OOECIEUMBAIOIIEE
TAKYI HENPEePbiGHYI0 OUHAMUKY (DYHKYUOHUPOBAHUS 00Ufe -
cmea, npu Komopoii 0oCmu2aemcst NOCMOSIHHOe U CMAOUb-
HOe 8OCHPOU3B00CHIBO U, CIeO0BAMENbHO, COXPAHEHUE U Y-
geporcoere (ceoe2o pooa "yeexoseuenue') evipadcennvix 6
npase CoyuanbHuIX YeHHOCMell, YCI06UT U MEXAHUZMOS (DYHK-
yuoHuposans 00uecmesa.

31ech, U MPUTOM C HEMAJIbIM MO3HABATEJBLHBIM PE3YJib-
TaTOM, MOKHO BOCHOJIB30BaThCs npemnoxkenHon M. I1. Mamnu-
HOBOW TPAKTOBKOW OOIIECTBEHHBIX OTHOLIEHHI Yepe3 KaTero-
PHIO CYBCTPYKTYPBI (CymepeTpykTypbl)’. Mcmomnsayst Gonee
TOYHYH) HAYYHYIO MHTEPIPETALMIO MOJOKEHHH 00 00IecTBeH-
HbIX oTHOmeHusx, M. I1. ManuHoBa oOpaTuia BHUMaHHE Ha
TO, 4YTO KaTteropusi CyOCTPYKTypbl (CYNepCTPYKTypbl —
Unterbau) mo3BojisieT paccMaTpuBaTh MPaBo Kak Takyw cde-
py, "koTtopasi o0namaeT ocoObIM CBOHCTBOM MeTa- (MJIH Cy-
nep-) CTPYKTYPUPOBAHUS MACCHUBA HAJUYHBIX OOIECTBEHHBIX
oTHoweHu. bonee Toro, — mpoaokaeT aBTOpP, — Camo
MpPaBO CYLIECTBYET B (OpME CTPYKTYPHO YIOPSIOUESHHOTO
cekTopa, cepbl COIUANBHOIO MPOCTPAHCTBA, B KOTOPOM BCE
MHOroo0pasue OOILIECTBEHHBIX OTHOIIEHUH IpeacTaBieHo (OT-
pakeHO) B 0cOOOM pakypce, Moa CrerupUuIecKUM yIjIoM 3pe-
HUS — B HHBAPHAHTAX CAaHKLIMOHUPOBAHHOHN KO PUINYECKOM
HOPMAaTUBHOCTU'"

Y Cum.: Epuios 1O. I'. @unocodus mpasa (MaTEpHabl JIeKuii). Exarepun
r, 1995. C. 33.
9 M.: Manunosa H. I1. ®unocodus npaBoTBopuccTBa. ExarepuuOypr, 1996.

. 106, 110.

"C 3TOH TOYKH 3PCHHS, — TOBOPUTCI B KHUTC, — TAKHC MOHATHSA, KaK
"pasosoe noJie”, "nmpaBosoe mpocTpancTBo”, "mpaBoBas cpeaa”, "upaso
Bas cdepa” u T. 4., ABIAIOTCI CBOCTO poJa MeTa(hopaMH, BRIPASKAFOIIUMH
CYTh. OOIIECTBEHHBIC OTHOMICHHUSA 0O BCKTHBHPYIOTCS B MPABE HE HEIIOC
PEACTBEHHO, 4 CHCTEMHO OMOCPEIYICH BCEH €T0 CTPYKTYPHOH IEJOCTHOC
110" (Tam xe. C. 110).
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Bo mMHOrom Takoil moaxon K mpaBy, KOrja OHO paccmar-
puBaeTCA B KauecTBe "peryistopa’, CBs3aH C yTBEPAHUBIIU-
MHUCSI B COBPEMEHHOW HayKe MPENCTABIEHUSMU O TOM, YTO
COIMAIbHBIE CUCTEMbI OTJIMYAKOTCS (MU AOJIKHBI OTJIMYATh-
Cs1) YCTOMYMBOCTBIO, HEMIPEPBIBHOCTHIO CYINECTBOBAHMS U JEHi-
CTBUSI BO BpeMeHU. M cTano ObITh, ¢ BBITEKAIOIIEH OTCIOIA
HEOOXOUMOCTBIO HAJUYMSI B COIHMAJIbHBIX CHUCTEMAX, B TOM
4yucjie U B OOIIECTBE B IEJOM, OCOOBIX MEXaHU3MOB, MPHU-
3BAHHBIX PEATM30BATh U MOANEPKUBATH YCTOWYMBOCTD U He-
MPEPBIBHOCTh (PYHKLIMOHUPOBAHKST B 33IaHHBIX MapaMeTpax
o0recTsa.

ITox paccmaTpuBaeMbIM YIJIOM 3pEHHS CYIIECTBYIOT JOC-
TaTOYHbIE OCHOBAaHHS IMOJIaraTh, YTO MPaBO, HAPAIY C APY-
TMMU UHCTUTYTAMH YE€JIOBEUECKOU KYJBTYPBI, U €CTh TaKOTO
pona MexaHu3M. Benb CBOICTBa mpaBa — €ro BCEOOIIHOCTD,
o01e00s3arepbHass HOPMATUBHOCTh, CIIOCOOHOCTH CTPOro
(bUKCUPOBATh TIO COAEPIKAHUIO BO3MOXKHOE M JOJI’KHOE MOBe-
JECHUE JII0JIEH, a Takke CIoCOOHOCTh HanboJjiee MOIIHO, CH-
JIOW TOCYNapCTBEHHOrO MPUHYKAEHUsS O0eCIeYnBaTh TaKOe
MoBeJeHHe — KakK Obl crienuaabHO (a TouHee, ObITh MOJKET,
U He "Kak Obl") MPUCIIOCOOJIEHBI ISl TOTO, YTOOBI CJIOKHBIIIH-
ecsi B 00IeCTBEe OTHOIIECHUS HANIEIKHO COXPAHSIIHCH TAKUMH,
"kak OHH eCTh" (a €ClIM M COBEPIIEHCTBOBAJIHCH, Pa3BUBa-
JIUCh, TO TOJILKO B KOHTEKCTe Takoi "maHHocTu"). U 4To0mI
OHU B CTAOWJILHOM U YCTOWYHUBOM BHIE (HYHKIHOHUPOBAIU
HEINpepbIBHO BO BpeMeHH, Bcerma — "BeuHo". Ilpuuem sTa
MHUCCHUSI MpaBa 3aTPAaruBaeT BaKHEWINHE, OTMpPENeITIOIIHe
napaMeTpbl OOLIECTBAa, €ro SKOHOMHUYECKHX, COLUANIbHBIX,
MOJIMTUYECKUX OCHOB, €ro OCOOEHHOCTH ¢ HMH(OPMAI[HOHHO-
OpPTaHHU3AIMOHHON CTOPOHBI, PEAIbHOCTh 3aJIOKEHHBIX B HEM
MPOrpamMM, HEMPEPBIBHOCTb UX AEHCTBUSI.

B BOCIpOM3BOACTBE HAHHOW CHUCTEMBI, MOHSTHO, BEJUK
BKJIaJ U IPYTUX MOApa3neleHuil KyabTypbl. Ho B uenoseuec-
KON KyJbTYpe HET MHOT'O MHCTPYMEHTA, KpOMe MpaBa, KOTO-
peiii ObI oOecneyuBajl 3TO BOCHPOU3BOIACTBO HE TOJIBKO C
UH(POPMAILMOHHO-OPTAHU3ALIMOHHOW CTOPOHBI, HO U Ha BCE-
oOieit, TBEpIOH, MOCTOSHHOHN, HEMPEPbIBHO (yHKIHUOHHUPY-
0L OCHOBE, BAUKHEMIITUM KOMITOHEHTOM KOTOPOM SIBJISIETCSA
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Ta WU WHAs Mepa aKTUBHOCTH YYaCTHUKOB OOILIECTBEHHBIX
otHoteHui. CIOBOM, MO MPHUHIIMIY BCEOXBATHOTO U HEMpe-
PBIBHO JIEMCTBYIOIIETO COIMAJIBHOTO YCTPOMCTBA, PacCUUTAH-
HOT'O Ha Pa3yMHbBIX cylecTB — yoned. M Gnarogaps uMeHHO
paBy, pacCMaTPUBAEMOMY MPEUMYIIECTBEHHO (B Pa3BHUTHIX
IOPUANYECKUX CTPYKTYpax) B €MUHCTBE C 3aKOHOM, JOCTHUTa-
€TCs TaKoe TOJIOKEHUE Belleil, Korna naHHas OOINeCTBEH-
Hasi CUCTeMa HENPEPbIBHO, HE MEHs CBOMX Ka4eCTB U OCO-
OenHocrel, "kpyTurcs" u "KpyTUTCA" B 3aJaHHOM pPEKHME
CBOET0 MH(POPMAIMOHHO-OPTaHU3ALMOHHOTO MOCTPOEHUSI.

B npunnune sta Muccust mpapa B 00IIeCTBe YHUKAIbHA
U — 4YTO HEMaJIOBAXXHO — (MYCTh TOJBKO B MPUHIIHIE) HE
UMeEeT TOJIMTUYECKOro U TeM Oojiee MIeOJOTHYeCKOro Comep-
’)kaHus. B 3TOM MIIOCKOCTHM OlieHKa poJu IpaBa Ha "peryJisi-
TUBHOM ypPOBHE" BO MHOTOM CBOAMTCS K (DYHKIUSIM, MO KaH-
TOBCKHUM OIIpeIeNIeHUsIM, "MEeXaHU4eCKOro yCTpoucTBa"' —
Takoro "ycrpoiicrea", "KOTOpoe, MOAOOHO TIpakIaHCKOMY
OpTraHU3My, CMOXET COXPAHITHCA aBTOMATUYECKHU" h

Bripoyem, B peasbHOM JKM3HH paccMaTpuBaemasi 0CoOeH-
HOCTbh TIpaBa BCE K€ TaK WM MHade mpuodperaer ompere-
JIEHHOE TIOJIUTUKO-COLUAJIbHOE W AYXOBHOE coaepskaHue. Tem
OoJyiee, YTO MO CBOEH CyTH OHA MMEET KaK CTAOWUIIU3UPYIO-
1Iee, Tak U B OTOM CBSI3U TAK)KE€ KOHCEPBATHBHOE (M HE TOJILKO
B CTPOrO HAYYHOM CMBICJIE) 3HAYEHHE. A 3HAYUT, MMO3BOJISET
HE TOJIbKO COXPAHATHb B JKU3HU JIFOJICH yCTONYMBBIE, MPOBE-
PEHHbIE JKU3HBIO, TBEPAbIE Hadajga, HO U — YBbI — "YBEKO-
BEUMBATH" OTXKUBIINE WJIM U3HAYAIBHO HEPA3yMHBIE MOPSII-
KU U PEKUMBI, CTAHOBUTBCS TPYAHOMPEOIOIUMON Nperpanon
HA MyTH MPOTPECCUBHOTO Pa3BUTHs OOIIECTBA.

Koneuno, mpusHanue 3a MpaBOM 3HAYEHUS MEXaHH3Ma
BOCTIPOM3BOJCTBA JAHHOTO COLMAJIBHOTO CTPOSI — 3TO eIle
He JI0 KOHIA IpopaboTaHHas B Hayke mpobiema’. TyT HyskHa
TIIATEIbHAS TPOBEPKA M Hay4YHast OTPA0OTKA KaK CaMoii dTOH

" Mamnunoso, Y. I1. ®unocodus npasotsopuecTia. Exarepunoypr, 1996. C. 105.
3aech, HApSAAY CO 3HAYCHHEM IPaBa HA "PEryIATHBHOM YPOBHE" B Kaue
CTBE cmabunusupyrouezo i KoHcepsamugHoz2o (PaKTopa, PACKPHIBACTCS
TAKKE CIE OJTHA €TO XapaKTEPUCTHKA, TPCOYIOMAS BHUMAHHUS HAYKH, —

€T0 POJIb KaK CBOCTO POJIA POSHOCHIUYECKO20 WHCTHTYTA.



58 Yacts 1. lorma npasa

uziey, TaK U BBIBOJIOB TEOPETHUYECKOIO M MPaKTUYECKOro Mo-
psinKa, U3 Hee BBITEKAIOMHMX (B TOM 4HCIE ONpenesieHue Co-
L[HAJIbHONW LIEHHOCTH IpaBa, CTPATETHU 3aKOHOIATEIbCTBA).
Ho nmpobnema siBHO Ha3pena; B JTUTEpPAType yKe BbICKA3aH
Ha 3TOT CYET PsIA 3aCHy KHUBAIOLINX BHUMAHUS MTOJOKEHUI.

HHTepecHy0 TPakTOBKY BOCIPOM3BOACTBA B COLIMATIBHOMN
chepe maer M. K. Mamapnamsuinu. OH mojiaraer, 4to, Mo
Kanty, nHanmpumep, Bcs mpobiieMa NMPOCBEINEHHS €CTh IMPO-
Onema "camomonnep:kaHus pasyma'. M cpasy mosicHaer —
"caMomnoaAepKaHUS... OHTOJIOTUIECKUX aOCTPaKIUi MmopsaKa.
U B 3TOM CMBICIIE UCTUHA HE €CTh MpoOJIeMa COOTBETCTBUS
WIA aleKBalMU (YTO OTHOCUTCSl K 3HAHHUIO, K 3HAKOBO-JIOTH-
YeCKHM CTPYKTypam 3HaHHUs), HO mpodsieMa BOCIPOU3BOICTBA
WM CaMOIIOAIePKAHUS, HEKOTOPOTO nops[zuca"l. Her mu oc-
HOBAHHMI C TMOAOOHBIX K€ MO3MLUN PAacCMATPHUBATh TAKXKE U
npaBo? Ecnu momoOHBbIE OCHOBAHUS CYLIECTBYIOT (@ MpersiT-
CTBUH JUIsl 3TOrO, Ha MOH B3IJISIA, HET), TO MPABO C TAKUX
NO3UIMHA NMPEACTAET B KAYeCTBE OHTOJOTHYECKON adCTpakuuu
nopsinka. Ilo BceM maHHBIM, — KOHCTPYKTHBHAasl upes, IOC-
TOIHAasi 0OCTOSATENBHOIN MPOPAOOTKH.

Becpma mionoTBOpHBIM HampaBiieHHEM YIyOJieHus Tpen-
CTaBJCHUN O MpaBe KaKk HOPMATUBHON CHCTEME SIBISIOTCA
uoeu cunepeemuxu, 0OOCHOBBIBAIOIIECH HA JAHHBIX €CTECTBEH-
HBIX HayK (TaKuX, B YaCTHOCTH, KaK paguo(pu3nKa U KBAHTO-
Bas DJICKTPOHHMKA) HAJUYHE B CHCTEMaX CaMOW Pa3IMYHOM
NPUPOABI CIIOHTAHHBIX MPOLECCOB, MPUBOASALINX KO BCe OO0JIb-
el caMOOpraHHM3alli CHCTEMBI, €€ OOJbIIeH yrmopsaoyueH-
HOCTH, €€ KaueCTBeHHOMY pa3BuTuio. [loguepknyTas B nure-
paTtype 3Ha4MMOCTb B TAKOr0 poja Ipoleccax MO3UTHUBHOTO
npaBa” He CBOAUTCA, HaIO MoOJjaraTh, TOJIbKO K HOpPMAaTHUB-
HBIM OCOOEHHOCTSIM mpaBa. 11o-BUAMMOMY, pelIaroIyi0 poJb
UTparOT 37eCh TaKhe YHHMKaJIbHble KadecTBa IpaBa, OTHOCS-
IIeecsi UMEHHO K CaMOOpTaHu3aluu 0o0IIecTBa, Kak €ro Cro-
COOHOCTB OBITh HOCUTEJIEM U TaPAHTOM COLIMAJIBHO ONPaBIaH-

;Mafwapaameuﬂu M. Kantuauckue sapuanuu. M.: Arpad, 1997. C. 286.
CMm.: Bemromuee FO. IO, CaMoOpTaHU3aIHS B TPAKIAHCKOM OOIICCTBE H €€

MPABOBBIC PE3YIBTATHI // HTECTHTSHITAS B TPOOIeMBI (hOPMHPOBAHUS

rpakaaHckoro oomecTsa B Poccun. Exatepunoypr, 2000. C. 30—31.
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HOH, UBUJIM30BaHHOW CBOOOABI JtoaeH, GopMoi mepeBona
AKTUBHOCTH JIFOAEH B CO3HMIATENIbHOE, TBOpUECKOe neno (ka-
YeCTBO, KOTOPOE, KaK Mbl YBHJIUM B TPeThel 4YacTu paboThl,
MO3BOJISIET OXapPaKTEPH30BaTh OCOOCHHOCTH IpaBa KakK LU
obmecTBa B nepcnektuse ero passurtus) [IIL. 16. 1].

3. YTBep:kaeHue B KHU3HU 00IIeCTBA HOPMATHBHBIX
Havaj. CylecTByeT elle OfAHa CTOPOHA YTOUHSIOLIEH Xapak-
TEPUCTUKU TPaBa KaK HOPMATUBHON CHUCTEMBI, €ro (QyHKLUU
M0 BOCIPOU3BOACTBY COLMAJbHOU cuctembl. llozutuBHOE
paBO — 3TO HE TOJBbKO, KaK Mbl YBUJIMM B MOCJEIYIOLIEM
[III. 11. 2], "BeIpaskerne” riyOOKUX MPUPOTHO-COLHATBHBIX
OCHOB JKM3HeZeATeIbHOCTH Jitofell. OHO BO MHOTOM IIOTOMY
ecmb TaKkoro poja BbIpaX€HHEe, YTO MPHU3BAHO YTBEPXKAATh
9TH OCHOBBI B o01mecTBe. To ecTh o0ecneynBaTh peagru3aluio
NPUHIHIOB HUKIUYHOCTH, KPyroodopoTa OTHOLIEHUHA U MpO-
LIECCOB, MX HEMPEPBIBHOIO MOCTOSIHCTBA BO BCEM OOIIECTBEH-
HOM OpraHuU3Me, IPUTOM B YCJIOBHUSX Pa3yMHON TBOPYECKOU
IeATeNbHOCTH UHANBUAOB. Toil 0OBEeKTUBHON MOTPEOHOCTH, B
OTBET Ha KOTOPYIO BO MHOI'OM U CJIOXKHWJIOCH MTO3UTHUBHOE Ipa-
BO C PSOM YHHUKAQJIbHBIX CBOWCTB, BBIPAXKEHHBIX BO BCEOOII-
HOCTH, 00Ieo0s3aTeIbHOH HOPMATHBHOCTH, BO3MOJKHOCTH
CTPOrOl OMPENENICHHOCTH O COAEP’KAHUIO0, BBICOKOW odecrme-
YEHHOCTH, TOCYAaPCTBEHHON rapaHTUPOBaHHOE™.

B cBsi3u ¢ HEOOXOAMMOCTBIO OOecreueHNs] HOPMATUBHBIX
Hayvajl B JKU3HU OOINECTBAa U CaMO NPABO MPEACTAET B BUAC
HOPMAaTHBHOH PEryJHPYIOLIEeH CHCTEMBI (B TOM YHCIIE U C TOUKH
3peHuss "HOPMBI" KaK €CTECTBEHHOro, "370pOBOro", BIIOJHE
yIIOBJIETBOPUTEIBHOTO TOJIOXKEHUSI JAeJ B JIFOACKOM coodie-
CTBE), UMeIIel rIyOOKHe COLUAIbHO-TPUPOIHBIE OCHOBA-
HUSl U YHUKaJbHOE MPaBOBOE COAEp)KaHHUE, CMbICI U Ha3Ha-
YeHHe KOTOPOro B IOJIHOH Mepe pPacKpbIBAe€TCS B YCIOBUSX
COBPEMEHHOTO MPABOBOIO MPAXKAAHCKOTO 00IIECTBA.

4. PeryasituBHoe BO3aeHcTBHe: HanpasJenus. [lox yr-
JIOM 3peHus yriryOJeHUs] XapaKTePUCTUKH MpaBa KaKk HOpMa-
TUBHOW CHUCTEMBI (M, CIEAOBATENBHO, C MPU3HAHUEM €ro MHUC-
CUHM KaK CpelcTBa "BOCIPOU3BOACTBA" NaHHOIO COLMAIBHOIO
CTpPOsI, HOPMATHBHBIX Ha4aJl B )KU3HEIAEATEIbHOCTH JIFOIEH )
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HEOOXOAMMO BMECTE C TE€M, YXe C OPYroil CTOPOHBI, yTOU-
HUTb HaNpaBJ€HUsl IPABOBOTO PETyJISITUBHOIO BO3AEHCTBUSL.

Jla, MO3UTUBHOE MpPaBO — MOILIHbBIN, YHUKAJIbHBINU, BO
MHOI'OM HE€3aMEHUMBIH COLMaIbHbINA peryisatop. UMeHHO B
npaBoBOH (opMe, MPU MOMOIIH CBOHCTB IpaBa, BCEH CUCTeE-
MBI MPABOBBIX CPENCTB PELIAIOTCS B YCIOBUSAX LIMBHIIN3ALUU
OCHOBHbBIE MPOOJIEMBI B 00JIACTH SKOHOMHYECKOH, MOJIUTHYEC-
KOH, COIMANIbHOM JKHU3HH.

BmecTe ¢ Tem mO3UTHBHOE NpaBO — HE BCEMOTyILIas
perynupyromias cuia. MHade, pu OTCyTCTBUU TBEPAOH KOH-
CTaTallul MPUBEAEHHOrO IMOJOXKEHUs, MOKHO HEOIpaBAaHHO
BO3BEJIMUUTh HA3HAYCHHUE TMpaBa Ha "PEryJNATHBHOM YypOBHE",
NPEICTABUTh €r0 — MPUTOM B O0JINKE 3aKOHA — YYTb JIU HE
B BHUJI€ HEKOEr0 BCECUJIBHOIO MHCTPYMEHTA, YHHUBEPCAJIbHO-
ro CpeCTBa pelLIeHHs Bcex KU3HeHHBIX 3anad. [lapagokcanb-
HO, HO MMEHHO TaKOe NPEICTaBICHHE O 3aKoHe (OTOoXKIe-
CTBJIIEMOM C MPAaBOM) HEPEOKO KYJBTHBHPYETCS NMPHU TOTa-
JUTAPHBIX PeKUMax, OECNOImaaHO MOMUPAOIINX PABO B €ro
BBICOKOM T'yYMaHHUCTUYECKOM 3HAY€HUU, HO HCIOJBb3YIOLIUX
KaTeropuio "3akoH" s pelleHusl Y3KOMOJUTUYECKUX 3a7a4
U OJIHOBPEMEHHO — JJIsl MPUKPBITHUS U ONPaBIaHUS HEKOHT-
poJIUpyeMOIl BIACTU, CUJIOBOTO IIPOU3BOJIA.

B neiicTBUTENBHOCTH K€ MPAaBO — MOTYYHH C COLUAJb-
HOW CTOPOHBI, HO BOBCE HE BCeCHJbHBIN "perymsarop". Ero
peryJisaTUBHOE BO3AEHCTBHE, HapsAdy ¢ MUccHel Mo "BOCHpo-
U3BOJACTBY" AaHHON COLIMANIBHOIN CHCTEMBI U MO YTBEpPXKIE-
HUIO B JKM3HU Hadajl HOPMAaTHUBHOCTH, OIPAaHUYEHO CTPOro
OTpeeNIeHHbIMHU HalpaBlIeHUsIMU.

KoneuHo, mo3suTuBHOE NpaBO MpeanojaraeT pa3sBUTHE U
s¢ppexkTuBHOE PYHKIIMOHUPOBAHUE BCEX MOIPa3ACICHUN,
BCEX OTpacieil OOBEKTUBHOTO MpaBa. B TOM uucie u Tex,
KOTOpbIE€ NMPEUMYIECTBEHHO HAIPaBJIeHbl HE TOJbKO Ha TOY-
HOe U CTporoe (PUKCHPOBAHME uepe3 CHCTEeMy mpaB U 00si-
3aHHOCTEH TpaHMI] MOBENECHHUS (KOHCTUTYLMOHHOE MpPaBo,
rpak1aHCKO€ MPaBoO, Ps UHCTUTYTOB aJAMUHUCTPATUBHOTO
U TPYAOBOTO MpaBa), HO B HE MEHbIIEH Mepe U Ha obecreue-
HUe 3TUX "rpaHun”. A 3HAYUT — Ha OXPaAHy U 3aALIUTY IPaBO-
MOpsZIKa C MOMOLIBIO MEP IPakAAHCKON, aAMUHUCTPATUBHOM,
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YTOJIOBHOW OTBETCTBEHHOCTH, a TaK)Ke MPOLEAYp W MOpsAKa
MIPUMEHEHUS IOPUANYECKUX caHKUuil. M 371€ech, KOHEYHO K€,
OKa3bIBAETCA HEOOXOIUMBIM OCYLIECTBISATH HOPUIUYECKOE
BO3JICUCTBHE, KOTOPOE MOHMMAETCS IMOJ CJIOBOM "peryJiupo-
BaTh" B CAMOM JKECTKOM €ro 3Ha4eHWH — "TpeAnuchiBaTh",
BJIACTHO HAIPABJATH IMOCTYIKU JIEOJEH, HATIPSIMYIO perjiamMeH-
THUPOBAThH JIFOACKOE TMOBEACHHUE U TaKUM MYTEM yCTAaHABJIU-
BaTh B OOIIECTBE JKECTKHUE HMMIEPATHBHBbIE MOPSAAKH (TO
€CThb TO, YTO BBINAJO B OCHOBHOM Ha MHUCCHIO MyOJIMYHOTO
npasa).

I'maBHBIE k€ HaNpaBJICHUS MPABOBOrO BO3JIECHCTBUSA C
TOYKU 3PEHUSI €ro MCKOHHOM MPUPOABI U, TaK CKa3aTh, UIE-
ajla BBITEKAIOT U3 TOrO PEIIAIIETO, YTO XapaKTepU3yeT
UCKOHHOE MpeaHa3Ha4YeHHe mpaBa — ObITh 001meo0s3aTeNnb-
HbIM KPUTEpPUEM IMPABOMEPHOTO MOBEAEHUS W B 3TOM OTHO-
HIEHWH ONTUMAJIbHOW (GOPMOI I rapaHTHPOBAHHOTO BhIpa-
JKEHUsI 1 OJJHOBPEMEHHO OIPEAENICHHS] U COXPAHCHHS TPAHMULL
cBOOOMBI JIFOMEH, MPUYEeM B TaAKOM TIOPSIKE, KOTAa MPOUCXO-
IUT COTJIACOBaHKME CBOOOIBI MAHHBIX JIMI CO CBOOOMON BCex
"prrI/IX".

S. IlpaBo u peryjupyembie (pakTHYeCKHE OTHOLICHMSI.
IIpaBo B TOI MJIOCKOCTH, B KOTOPOW OHO BBICTYIAET B Kaye-
CTBE HOPMATHBHOTO PErYJIATOPa, peajbHO NpeObIBaeT, KH-
BeT, QYHKIHOHUPYET B ryme (GaKTUIECKUX, BHEIIHUX, MTPaK-
TUYECKUX OTHOIIEHUH, sIBJIsieTCs ik HuX ocoboii "dopmoii".
W, noHATHO, B3aMMOJEHCTBYET C 3THUMH (PAKTHYECKUMH OT-
HOIIEHWSIMH, TIPABO HeceT Ha cebe meyaTb, CJEAbl TAKOTO
B3aMMOJIEHCTBUSA, UCTIBITBIBACT UX BJIHSHHUE, a TaKXKE BJIHS-
HUE TEX Mejiel U 3a7ad, KOTOpPble CTAaBUT MPHU PeryaupoBa-
HUH T€X WU UHBIX OOIIECTBEHHBIX OTHOIICHHIA rOCYAapCTBEH-
Hasl BJIACTh.

3nmech, MO BO3HHUKAKOIIEH B 3TOH 00J1aCTU TpyIIe BOMPO-
COB, IO CUX TOP COXPAHUJIUCh CBOEro poaa Hay4dHble MUDBI
U JIOT'Mbl, HABESIHHbIE TIPUMUTHUBHBIMH U JIOKHBIMU (HUTIOCOP-
CKUMHU TPEACTABJICHUSMH, HIEOJOTHYECKUMHU (haHTOMAMHU.
Oco0eHHO y HAaC, B COBETCKOM U MOCTCOBETCKOM OOIIECTBE.
K coskaneHuro, OHU Jake B COBpeMeHHOM oOcTaHOBKe Poc-
CUH, KOT/1a MAPKCUCTCKUE UAEOJIOTHYECKIE BEPOBAHMUS, Ka-

3 BocxoxAeHHE K IIpaBy
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3aJ10Ch Obl, IPEOIOIEBAIOTCS, B HEMAJIOW Mepe COXPAHUIHCH,
a B 4YeM-TO B CBSI3U C OCOOEHHOCTSIMU COBPEMEHHOI'O POCCHIi-
CKOT'0 TIPaBOBOTO Pa3BUTHUSI TaKe OKPETLIH.

Ho cama no cebe 00ycloBIeHHOCTh MpaBa (HaKTUYECKU-
MH OTHOIIEHUSMH (a TakKe IEeJIMU WM 3aJa4aMH, Tpeciemny-
€MBIMH TIPH OCYIIECTBIIEHHH MPABOBOIO PEryJIUPOBAHUST) —
(aKT HECOMHEHHBIH, O4YEeBUIHBIN. ITa OOYCIOBJIEHHOCTH, B
YaCTHOCTH, MPOSIBJIIETCS B COMEPIKAHUH MPABOBBIX HOPM H
WHCTUTYTOB, B (DOPMHPOBAHUU BCEBO3MOKHBIX Pa3HOBHIHO-
CTell IOpUIMYECKHX OTHOIIEHUM, B UX APOOJIEHHH, Pa3BETB-
JIEHWW Ha BCE HOBBIE MOIBHBI, KOTIAa OCOOEHHOCTU TOM HITH
WHOIN Pa3HOBUAHOCTH, MOMABUIA MAHHBIX FOPUIUUYECKHX OTHO-
HIeHWI (IOMyCTUM, MOAPSAAA WK apeHAbl B I'PaXIaHCKOM
npaBe WM OTBETCTBEHHOCTH 3a KPasky MMYIINECTBA B YrOJOB-
HOM TIpaBe) 3aBHCAT OT "mpeamera” — CBOeOOpasusi COOTBET-
CTBYIOLIErO y4acTka OOMECTBeHHOW ku3HU. JlomycTum, OT
TOTO, OCYINECTBJISIETCS JIM apeH/1a TPAHCIIOPTHBIX CPENCTB WU
JKe apeHa Kb, TPOU3OIIA JIM Kpaka IOMAIIHETrO CKap-
0a WM Ke Kpaxka OPYXUS M3 OXPaHSIEeMbIX BOEHHBIX
CKJIQJIOB.

Koneuno, Mepa, creneHb oOyCIOBJIEHHOCTH TpaBa (ak-
TUYECKUMH OTHOIIEHHUSMH, IENIMUA U 3aJa4aMHu, Mpeclieaye-
MBIMU TPU HOPUAHYECKOM PETYITHPOBAHUHU, pasaudHbl. KM
3TO mpobiema cyumiecTBeHHas, TpeOyromas 00CTOATENbHOM
paspabotku. Ho yske ceiiuac, nake 0e3 yriyOJIeHHOTO pac-
CMOTpeHUsI JaHHOU TpoOJieMbl, CIeAyeT CKa3aTb, YTO 3Ta
00YyCIIOBIIEHHOCTh HE SIBJISIETCSI TaKOW, KOTrNa FOPUIHYECKHE
OTHOIIEHUS MPENCTABIISIIOT COOOI BCEro JIMIIb "TPABOBOM Clie-
nok", "topuandeckyro ¢ororpaduo” ¢ JaHHOTO YYaCTKa KH3-
HHM OOIIecCTBa, HJaHHBIX (PakTHYecKux oTHoieHui. Ilepen
HaMH — OOYCJIOBJIEHHOCTh 00JIee CIIOKHOTO TOpsaKa, Onm3-
Kasi 110 MHOTMM JaHHBIM K Takoi (eciu HOMyCTHMa MOm0o0Hast
aHAJIOTHsI), KOT/1a JKUBbI€ OPTaHU3MbI, CHOPMUPOBABIIHECS
3a CBOKO JOJITYIO 3BOJIIOIUIO, KAKUM-TO 00pa3OM pearupyroT
Ha M3MEHYHUBYIO Cpeny, MPUCIOCcadIMBasiCh U MOACTPAUBASCh
NoJT €e OCOOEHHOCTH.

B 10 ke Bpemsi OyneM MOCTOSIHHO JeP’KaTh B MaMSITH U
TO, 4TO OOYCJIOBIEHHOCTH NpaBa (PaKTUYECKMUMH OTHOIIEHH -
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SIMU ABJISIETCSl 3HauuTeNnbHOU. 1o CyTH Aena, TO TMraHTckoe
MHOTOO0pa3ue IPUANYECKUX MHCTUTYTOB U OTpaciiel, KOTo-
PBIMH XapPaKTEPU3YIOTCS IOPUANYECKIE CUCTEMBI B COBPEMEH-
HOM MHUpPE, — 3TO U3BECTHOE OTpakeHhe (HaKTUUYECKUX CBSI-
3el, cBoeoOpas3usi MOBENEHHs] UX YYACTHUKOB, BBIPAKEHHOTO
B BUJZI€ "BO3MOXKHOTO" M "MOKHOTO" B HOpMax, WHCTUTYTAX,
OTPACIIAX FOPUIUUECKUX CUCTEM.

[IpaBoBOE pa3BUTHE TMOCIECIHETO BPEMEHH CBHUETENb-
CTBY€T O TOM, YTO MOJ BJIUSHHEM (PAKTHUYECKUX OTHOIIECHHUH
B psie CIy4aeB MPOUCXOAUT CBOEro poaa "ropuanyeckas
MyTamusl" — U3BECTHbIE Ka4YeCTBEHHBbIE MPeoOpa3OBaHUs B
npaBe. Takue, KOTOpbIE YK€ COCTOSUIMCH ((HOpMHPOBaHHE
TPYAOBOTO MpaBa, CEMEWHOro IpaBa, IMpaBa COLHAJIBHOTO
obecrieueHus1) WK MPOUCXOST B COBPEMEHHBIX YCIIOBUSIX (CTa-
HOBJIEHUE TAKUX KOMILUIEKCHBIX U OJTHOBPEMEHHO FOPUIUYEC-
K1 cBOeoOpasHbIX OOpa3OBaHMIA, KaK MPENPUHUMATEbCKOE
MPaBO, JKOJOTHYECKOEe MPaBo, MHPOPMAIMOHHOE TPABO, He-
KOTOpbIE APYTrHe€ KOMIUIEKCHBIC MOMPa3AEIEHUs IOPUINUIEC-
KOU CHCTEMBI).

§ 3. CTpykTypa npasa

L Orpacau mpasa. LleHTpanbHBIM 3B€HOM CTPYKTYPbI
MpaBa KaKk HOPMATUBHOM CUCTEMBI SIBJISIIOTCST ompaciu. Umen-
HO OHH, OTPACjH MpaBa, MPEACTABISIOT JKUBYIO, AEHCTBYIO-
Y0 PeajbHOCTb MpaBa M BbIPAKarOT "TPymHmoBbie” 0coOeH-
HOCTH FOPUANYECKOTO PEryJIUPOBAHUA.

KopeHHoOli BONpoOC 371eCh. OT KaKuX ke (haKTOPOB 3aBU-
CUT JeJIeHuE TpaBa Ha OTPACHH, APYTrUe CTPYKTYPHBIE MO -
pasnenenusi? Moxer ObITb, PEIIAOIIYI0 WM Aa’Ke HCKIIIO-
YUTENIbHYIO POJIb UTPaeT B JAHHOM ciydae "mpeamet”, ydac-
TOK FOPUAMYECKOTO PEryjJupoBaHus — Te (PaKTHUYECKHE OT-
HOIIEHUsI, KOTOPbIC, KaK Mbl BUJEIH, NEHCTBUTEIHHO BIIHS-
0T Ha COJEPIKAHUE M XapakTep HOPUAHYECKOro perynpoBa-
HUS?

Takoro poaa moaxoa B CBOE BPeMsi U YTBEPAWIICS B OTe-
YECTBEHHOH ropuandeckoil Hayke. [Ipu 3ToM cyTh mpoOIemMel
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He B HAJIMYWUU U3BECTHOI'O BJIMSHMUS NpEAMeETa MpaBa Ha OCO-
OCHHOCTH IOPUIUYECKOrO PEryIHpOBaHHs (31€Ch SBICHHS
OUYeBMJIHbIE, B MPEAIIECTBYIOLEM U3J0KEHUU YK€ OTMEUeH-
HbIE), @ B TOM, YTO B COBETCKOW HOPUAUYECKON Hayke "mpen-
MeTy" ObUIO MPUAAHO UCKIIOYHUTEIBHOE U OCHOBOIIOJATak0-
mee 3HaYeHHe MO HIEHHBIM COOOpaKeHHsM, OTCIO/ia B IIO-
HUMAaHUU TpaBa BooOLIe M B MEPBYI O4Yepenb B MOHUMAHHUH
cBOE0Opa3Hsi OCHOBHBIX MMO/PA3AEJICHNH paBa — OTpaceil.

[Ipousonuto 3T0 B COBETCKOM OOIIECTBE BO BTOPOH IO-
aoBuHe 30-X IT., KOTIa HA4YaJOCh BO3BEJIMYMBAHHUE OQUIIHU-
aJIbHO TIPOMAraHaIupPyeMoro "coBeTckoro mpasa" u motpedo-
BAJIOCh OMPENEIUThCS B OOCTAHOBKE TOTAJIBHOTO T'OCIOICTBA
KOMMYHHMCTUYECKOH HI€OJIOTHU C KOPEHHBIMHU FOPUINYECKUMU
npobnemMamu. U Torga cooOpa3sHO MAECOJOTHYECKOMY KITHIIIE,
HaCTPOCHHOMY Ha yTBEpKIAEHHE "NMPOCTBIX HUCTUH" B Ayxe
MapKCUCTCKUX TOCTYJIATOB, Aa €lle B YCJIOBUAX IOJHOIO OT-
pULIaHMs NeJIeHHs] TnpaBa Ha MyOJWYHOE W 4YacTHOe, odHu-
LIMAJIbHBIM MPABOBBIM HaeosioroM A. BeimmHckuM ObLIO TIpO-
BO3IJIAIIEHO, YTO HAJO PELIMTENbHO OTKa3aTbCs OT BCAKHUX
"OyprKya3HbIX IOPUAMYECKUX npemynapocteit”. M mopa teneps,
MO €ro CJIOBaM, IPOCTO-HANPOCTO MOAPA3AENTh MPUHIUIHN-
aJbHO HOBOE COIMAJUCTUYECKOE MpaBo "mo mpeamery" —
CYIIECTBYIOT aAMHHUCTPATUBHBIC OTHOLIEHHUS M BOT TeOe —
aIMIHHUCTPATUBHOE NPABO, €CTh cepa TPYAOBBIX OTHOIIE-
HUIA U TYT — TPYAOBOE MPaBO, NOOEINIT KOJIXO3HBIH CTPOH U
nepe HaMM — KOJIXO3HO€ MPaBo, Pa3BUBAIOTCS COLMAJIMC-
TUYECKHE MMYLIECTBEHHbIE OTHOIIEHUS U UX PEryJIHupyeT He
HEKO€ YacTHOE IPaBo, a Hallle COBETCKOE IPakJaHCKOe Ipa-
BO, U T. 1.

C Toil mope! nosoxkeHus o "mpeaMere”, ga K TOMY ke
eme u3o0pakaemMble B KauyecTBE MpUMepa MapKCHUCTCKUX
B3VIAZIOB O Oasuce M HAACTPONKe, MpuoOpenn B HaIEeH FOpH-
OUYECKOW Hayke 3HauYeHHe HEKMX HelpepeKaeMbIX HCTHH,
He ToJIeskamux o0cyxkaeHuro. M xots Oblia OYeBUAHON Or-
PaHUYEHHOCTb AEHCTBUTENBHOIO BIMSHHUA "mpenmera" Ha
0COOEHHOCTH FOPUANYECKOTO PEryJHpPOBAHHS, aBTOPbBI, KOH-
LEHTPHUPYIOIINE CBOM pa3padOTKH HA CIEIHAJIbHBIX NTPABO-
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BBIX BOIPOCAX, HEU3MEHHO MPOBOAMIIM UX MOJ YIJIOM 3pPEHUs
"npenMera"l.

K coxaneHuto, 1 HbIHE, KOTa OTEUECTBEHHAsI HayKa Kak
Oynro pacmporiajach ¢ JOTMaMH COBETCKOTO BPEMEHU U O
BOMPOCAM MPAaBOBOH CHUCTEMBbI BO3BpALIAECTCS K MIEAM 4acCT-
HOTO W MYyOJIMYHOTO TpaBa, WACOJOTHYECKU THIEPOOTH3HPO-
BaHHBIE MPEACTaBJIeHUs O "mpeamere" marwT o ceOe 3HATh.
Tax, Hepenko OCOOEHHOCTH COBPEMEHHOIO TPa’KAaHCKOTO
npaBa, MOCTPOEHHOIO0 Ha YaCTHOIPABOBBIX HayallaX, 0ObsC-
HSFOTCSI TJIABHBIM 00pa3oM T€M, 4TO OHO CJIOXKHJIOCH B COOT-
BETCTBUH C TPEeOOBAHHSAMH PBIHOYHOH 3KOHOMHKH (ITOI4ac
YaCTHOE MPaBO BOOOINE MMEHYIOT "PBIHOYHBIM IpaBoM") H
YTO UMEHHO B 5TOM Ka4yeCTBE TPaKAAHCKOE MpPaBO CTAJIO
UCTOYHUKOM U OOWTENIbI0 OCHOBHBIX YCTOEB IPABOBOH KYJIb-
Typbl, OKa3aB B TAKOM OTHOIIEHUH OJaroTBOPHOE BJIHMSHHE U
Ha myOJMYHOE MPaBo.

Mexay TeM OTpaciy ImpaBa OTIUYAKOTCS KaK pa3 TeM,
YTO U1 HUX XapaKTePHO KOPUAMYECKH CBOEOOpa3sHOE pery-
JUPOBAHUE C TOYKU 3PEHUS CAMOH MX Mpupoost u cheyuu-
YeCcKko20 1pUonYecko2o cooepixcanis. Hama opuanyueckast Ha-
yKa, MPOHIs Yepe3 psii IUCKYCCHI O CHCTeMe TpaBa, K cya-
CThIO (M K YeCTH OTeUeCTBEHHOW HAyKH), MOMOILIAa K HEeH3-
0€KHOMY BBIBOAY O TOM, YTO OTPACIH MpaBa — HE MPOCTO
30HBI FOPUIAMYECKOTO PETYIMPOBAHUS, HE UCKYCCTBEHHO CKOM-
MOHOBAHHbBIC COBOKYITHOCTH HOPM "Mmo mpeameTy", a pealb-
HO CYLIECTBYIOIIHME M FOPUINYECKH CBOEOOpasHble Monpas-
JEJICHUs] B CAMOM IOPUANYECKOM COCPKAHHH TPABA.

B yem cocrouT crenuduka comepikaHus MpaBa C OPU-
IUYECKON CTOPOHBI — BOMPOC OCOOBIH, MPeanoIararIui 10-
BOJIbHO OCHOBATEJIbHYIO MPOpadOTKy mpoldsiemM mpaBa Kak
oObekTUBHON peanbHOcTH 1. 5. 2]. Bopodewm, npumedarenb-

" IMCHHO B TAKOM KJIIOYC CTPOWIINCH B TO BPEMI H JUCCCPTALILL, M IPYTHES
MOH pabOTHI IO OOIICH TCOPHH MPABA H IO TCOPUH I'PAKIAHCKOTO mpasa (B
ToM umciae "TIpeaMeT COBETCKOTO COLMATMCTHYCCKOTO I'PAKIAHCKOrO IIpa-
Ba" // Yuensie Tpyas CHOU. Ceepamosck, 1959). U xoTsa >t paboThI
IOYTH LICTMKOM OBLIH IIOCBSIICHBI CICIHAIBHON IOPHIHUCCKOM ITpoOeMa-
THKE, TCTIEPh S BHOXKY, YTO OTPAHHYCHHOCTh H YIIEPOHOCTH 00ImEro (hujo-
Cco(bCKOTO TMOIX0Ja, COPHCHTHPOBAHHOTO HA "MPEeaMET", HE MO3BOJHIH C
JIOCTATOYHOH OCHOBATCILHOCTBIO PA300paThCA M C CYTy0O IOPHIUYCCKAMHI
BOTIPOCAMH.
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HO, YTO HCIOJb30BaHUE PHIOCO(CKUX JAHHBIX U BBITCKAIO -
masi OTCI0J[a JIOTUKA XapaKTEPUCTUKU CUCTEMBI IIPaBa yiKe
JIABHO BBIBEJIM HAa IEHTPAJIBLHYIO KAaTErOPHIO TAKOWU Ipopa-
OOTKU Mpaeoeoti 'pexcum, KOHICHTPUPYIOIIUNH IOPUTAYECKUE
0COOCHHOCTH TOr0 WJIM HWHOIO ydacTKa IPaBOBOrO pPEryJiv-

pOBaHUAL.
2. Cucrema oTpacJieii npasa (cucrema npasa). Paseuras
OpaBoBas CUCTEMa — CJOXKHBINA, CHASHHBIM KECTKUMHU 3aKO-

HOMEPHBIMHU CBSI3SIMH OPI'aHHM3M, OTJIUYAIONUICS MHOTOYPOB-
HEBBIM XapaKTEPOM, UEPAPXUIECKUMHU 3aBUCUMO CTSIMHU.

Haubosee oOnmum o0pa3zoM oTpaciiv 1paBa B COBPEMEH-
HBIX IOPWIMYECKUX CUCTEMAaX IOJIPa3JICJSIIOTCS HA TPU TPyI-
el a) npodumpyroniye (0a3oBbie), 0) CIEIUAIBHBIE, B) KOM-
IJIEKCHBIE.

BMmecre ¢ Tem kakoi OBl CIIOXKHOM, MHOTO3BCHHOM IO
CBOCHU CTPYKTYpE HU ObLIA CHCTEMA IpaBa, B HEH HEU3MEHHO
HE3bIOJIEMBIM, YCTOWYHUBBIM, CTAOMIJIBHBIM OCTAETCS KOMILIEKC
npogunupyrowux (6aszoevix) ompacneti, ¥ KOTOPOMY IIpUME-
HUTEJILHO K IMPaBy HAIIEW CTPAaHBI, CJOXKHUBIIEMYCS K HBI-
HEITHEMY BPEMEHHU, OTHOCATCS cemb (HE 0oJIiee, HO U HE Me-
HEE) MOJIPa3/CIICHUH — KOHCTUTYIIMOHHOE MPAaBO, 3aTEM TPHU
MaTEPUAIBHBIE OTPACIH — AJIMUHUCTPATUBHOE HPaBO, I'Pax-
JIAHCKOE IIPaBO, YrOJIOBHOE IPAaBO, & TAKXKE TPU IPOIECCY-
AJBHBIE OTpacyii (IPaKJaHCKOE IPOIECCY ATBbHOE, AJIMUHUC-
TPATHBHO-IIPOIICCCY ATHFHOE, YIOJIOBHO-MIPONECcCyabHoe). OHuU
00pasyioT ¢ IOPHINIECKOW CTOPOHBI BEAYIMYIO YacTh MPaBO-
BOU CHUCTEMBI, €€ HEPA3PYIIUMOE SIJIPO.

B coorBercTBuu ¢ npodmimpyromuMu orpacisiMu Gop-
MHUPYIOTCS U QYHKITMOHUPYIOT Ha 0a3ze cOOCTBEHHBIX "IIpE-
MeTOB" (BHUIOB OOINCCTBCHHBLIX OTHOIICHUM) CHeyUAIbHbLE
ompacm — TPYJIOBOE IPaBO, 3€EMEJILHOE MPaBO, CEMEHHOE
npaso, GUHAHCOBOE NpPaBo, IPaBO CONMAIBHOrO obecrieue-
HUSL

Ornmuurensabie 0cobeHHOCTH npodumupyomux (6aso-
BBIX) OTpAaciiEl, PAacCKPBHIBAIONUE HX 3HAYECHUE B KAUYCCTBE
SIpa CHUCTEMBI IPaBa, 3aKIIOYAIOTCs B TOM, YTO OHHM KOHIIEH-
TPUPYIOT TJIABHBIE (FEHEPAIBHBIE) IOPUJIMUCCKUE PEKUMBI —
PEXKUMBI KAYECTBEHHO CBOEOOPA3HBIE, HCXOHBIE IO CIEITH -
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(uke NpaBOBOro PEryJUPOBAHUS U MOTOMY HPETONIPEEIISIO-
IAE€ OCHOBHBIE TUIOBBIE OCOOCHHOCTH IOPHJIMYECKOTO HHCT-
pPYMEHTapHsL.

B cBs3u ¢ atum pysnamenraibabie, 6a30BbIE OTPACIIH:

1) mcuepupIBaIOIE KOHIIEHTPUPYIOT I'€HEPAILHBIE IOPU
JIMYECKUE PEKUMBI, I'PYIIOBBIE METOABI PABOBOTO PEryJIHN
pOBaHUs;

2) OTAUYAIOTCS FOPUIUICSCKON YUCTOTOM, IPKOH KOHTPA
CTHOCTBIO, IOPUIMIECKON HECOBMECTUMOCTRIO 10 OTHOIIICHHIO
JIPYT K IPYTY, 9TO UCKIIIOYAET BO3MOKHOCTh B3aAUMHOIO €y 0
CHUJTMApHOTO MPUMEHEHHUS BXOJSIIITUX B JJAHHBIC OTPACIH HOPM,;

3) ABJSIIOTCS IOPUJMYECKH TIEPBUYHBIMH, T. €. COJIEPKAT
HUCXOJHBIN IIPAaBOBOM MaTepUall, KOTOPHIM 3aTEM TaK WX UHA
Y€ UCIOJIB3YETCS NPU GOPMUPOBAHUYU NPABOBBIX PEKHUMOB
JIPYTUX OTpACICH, U BCJIEICTBUE 3TOTO BRICTYHAIOT B Kade
CTBE 3arJIaBHBIX ITOJIPa3/CIICHUHN IEJIBIX TPYIIT OTPACIEH ITpaBa
(HanmpuMep, rpaskJIaHCKOE MPABO — 3arJaBHOW YacThIO IPYII
bl OTPACIICH [MUBUIUCTUUCCKOTO PO PUIIS);

4) B CBOEH COBOKYITHOCTH, KaK U IOJIOKEHO SIPY IEJIOC
THOM CUCTEMBI, UMEIOT CTPOUHY IO, 3aKOHUEHHYI0 apXUTEKTO
HUKY, YETKHE 3aKOHOMEPHBIC 3aBUCUMOCTH, UEPAPXUICCKUE
CBSIH.

Ha mociiennuii M3 yka3aHHBIX MOMEHTOB XOTEIOChH ObI
oOpatuth 0co00€ BHUMAHHUE. 37€Ch, B CAMOM SIPE HPaBOBOU
CHCTEMBI, CJIEIYET MHPEXKJIE BCEro 0co00 BBLIEIHUTH, CBOETO
posia IOPUANUECKYIO IIEPBOOCHOBY — KOHCHIUMYYUOHHOE Npa-
60, a 3aTEM, TaK CKa3arh, "/1Ba paza no mpu".

IIpexne Bcero — mpu marepuanbHeie oTpacian. UmeH-
HO — TpH, HE Oosiee U HE MeHee. C OJTHOHW CTOPOHBI, AOMU-
HUCIPAMUBHOE U 2PadiCOAHCKoe Npaso — JBe NPOPUIHPYIO-
NUE OTPACIU PEryJISITUBHOrO IUlaHa (JIBE, HOTOMY YTO OHU
KaK pa3 BRIPAXamT JBE olpeaeisionue cheppl — nyOnauu-
HO€ W YaCTHOE IPaBO M COOOpPa3HO 3TOMY BOIUIOMIAIOT B CBO-
WX IOPUJIUYCCKUX PEKUMAx B HAUOOJIEE YHUCTOM BHJIE IIEp-
BUYHBIC [0 CBOEMY 3HAUCHHIO METOJB — ICHTPAIMU3OBAH-
HO€ U JIMCIIO3UTHUBHOE PETYJIMPOBAHUE), a C JIPYT'OU CTOPO-
HBI, TPOGUIHPYIOMYIO OTPACHh, HANEIEHHYID B OCHOBHOM Ha
BBITIOJIHCHUE OXPAHUTEIBHBIX 33J1a4, — Y20J106H0O€ TIPABO.
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B mocnennem ciydae — Ty €IMHCTBEHHYIO OTPAaCib, BbIIE-
JUBIIYIOCS U3 MPABOOXPAHUTENbHON cdephl (Apyrue mpaso-
OXPaHUTEJbHbIE WHCTUTYTHI OCTAIOTCS B Tpeaesax peryJis-
TUBHBIX OTpaciieil), KOTopas KOHIIEHTPpHUPYeT HauboJiee Kec-
TKHE Mepbl TOCYIapCTBEHHO-TIPABOBOTO BO3MEUCTBUS — pe-
AKILHI0 TOCYIapCTBa B IIEJIOM Ha OOIIECTBEHHO OMACHBIE Mpa-
BOHAPYILIEHUS — MPECTYILJICHUS.

OT Tpex 3TuX MPOPUIUPYIOIUX MaTepPUATBbHBIX OTPaC-
neit mpaBa (rpakIaHCKOTO, aIMUHUCTPATUBHOTO, YTOJOBHO-
ro) UAyT TeHeTUYecKue, (PYHKIHOHAIbHBIE U CTPYKTYpHBIE
CBSI3U K COOTBETCTBYIOLIUM M p e M (ONATb-TAKU TPEM, HE
0oJjiee, HO U HE MEHEe) HpoYeccyalbHbIM OMPACAsM — TPaK-
JAHCKOMY TMPOLIECCYaJbHOMY, aIMHHHCTPATUBHO-TIPOIIECCY-
aJbHOMY, YTOJIOBHO-TIPOLIECCYAIBHOMY TIPaBY.

3aberast Bepea, HYXKHO yKe celdac cKa3aTh, YTO Iie-
pen HaMU CTPOTast 102UKA NPA6a — OHO W3 SIPKUX MPOsIBIIE-
HUW TPUCYIIMX MPaBy CHEHU(PUYECKUX 3aKOHOMEPHOCTEH,
TOTO, YTO MPU BCEM MHOTOOOpa3sUU OTPACIIEBBIX KOPUAUYEC-
KUX PEXUMOB CYLIECTBYET SAPO MPABOBOW CUCTEMBI, a B
HEM — HadYaJIbHbIE, UCXOJHbIE 3JIEMEHThI FOPUINYECKOTO HH-
CTpyMeHTapusi (PeryJATUBHbIE U OXPAHUTEJbHBIE MEXaHU3-
MBI, LIEHTPAJIM30BAHHBIA W JUCIO3UTHBHBIA METONBI, MaTe-
puaibHOE M mponeccyanbHoe). M Bce 3TO mojydaeTr rnepBudY-
HO€ M MCUEPIbIBAIOIIEe BOIJIOMEHHE B OTPAC/SX YKa3aHHO-
ro "sapa", B npodmnupyromux (0a30BbIX) OTPACISIX.

Henasi ynapenue Ha npoduimpyroimux (0a30BbIX) oTpac-
JIsIX, CBOEOOpa3uu XapakTEePHBIX JJII HUX IOPUIUYECKHX pe-
JKUMOB, HYKHO BHJE€Th M TO, YTO HEMAJIOH OPUIUYECKOHN
crielu(pUKON OTIMYATCA MOAPA3ACICHUs CIEAYIOMMNX "dTa-
JKe" CUCTeMBI NpaBa — CHEYUANbHBIX U NAXKe KOMNIEKC-
HBIX OTpaciiell (Hampumep, MOPCKOTO TpaBa, a TaKXke OT-
pacneil, onocpeayrimnx "HOBbIE CJIOU COIUAIBHOCTU", Ta-
KHUX, KaK MPeInpUHUMATEIbCKOE MPaBO, MPU KOPPEKTHBIX,
BIIPOYEM, TPaKTOBKax mocienanero) [ 11. 3].

U B 3akiroueHHe KPaTKOU XapaKTEPUCTHKU CTPYKTYPbI
mpaBa BaXHO OOpaTUTh BHHUMAaHHE W HAa TO, YTO MHOTOYPOB-
HEBOCTb CTPYKTYpPBI Pa3BUTON HOPUAUYECKON CUCTEMbl — I0O-
Ka3aTejib €€ COBEPIICHCTBA, PETYJIHPYIOIUX BO3MOXKHOCTEH,
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counaspbHOW neHHOCTH. CTPyKTypa mpaBa BbIpaXkaeT 37eCh
MHOroo0pasfe 1 MHOTOIJIAHOBOCTb METONIOB M MPUEMOB FOpH-
IUYECKOTO PEryJIMPOBaHMs], CIOCOOHOCTh MPABOBOH CHCTEMBI
MHOTOCTOPOHHE, Pa3JIMYHBIMH CIIOCOOaMU BO3AEHCTBOBATH HA
OOIIECTBEHHYIO YKH3Hb.

3. CTpykTypa mpaBa M CHCTeMa 3aKOHOAATEJbCTBA.
OT CTPYKTYpbI Hpaséa HYXHO OTJIUYATh CTPYKTYPYy €ro uc-
moyunuxos (T. €. TOro, 4YTO OTHOCHUTCS K BHEIIHeH (opme mpa-
Ba), B YACTHOCTH, cucmemy 3akoHooamenscmea. Ecnu nepsoe
— 3TO OOBEKTHBHO CYIIECTBYIOINEE [eJeHHUE BHYTPH
CaMOro mpaBa, B paMKax €ro KPUIUYECKOTO COAEpPKaHUs
(BHyTpeHHel (OpMBI), TO BTOpPOE MpencTaBysieT coOOH co-
CTaB, COOTHOIIEHHE, MOCTPOCHNE UCTOYHHUKOB, BHEIIHEH (op-
MBI TIpaBa, B TOM YHCJE€ HOPMATHUBHBIX aKTOB, HAJIUYUE B
HUX TOApa3ieleHnid, 000co0IsIeMbIX TIJIaBHBIM 00pa3oM IO
NPEIMETHOMY U LEJIEBOMY KPHTEPHIO.

B T0 ke Bpemsi o0e yka3zaHHBIE CTPYKTYPBI, BBIpaXkas
rnyOoKoe OpraHu4Yeckoe eAUHCTBO "InByxX ¢opMm" B mpase
(BHYTpeHHEH U BHEIIHEH), TECHO CBSA3aHbI MEXKIY COOOM.
C onmHOH CTOPOHBI, B CHCTEME HMCTOYHUKOB (3aKOHOAATEJb-
CTBa) B TOW WMJIM WHOU Mepe, XOTs, pa3yMeercs, U He 3ep-
KaJIbHO TOYHO, Hposensemcs, OOHApYyKUBAETCA CTPYKTypa
"camoro" mpasa. C apyroii CTOPOHBI, CHCTEMa HCTOYHUKOB (3a-
KOHOZIaTeNbCTBA) KaK Obl MPOHUKAET B CTPYKTYPY CaMOTO
npaBa, U 4Yepe3 Hee MPABOTBOPUYECKUE OPTaHbl MOTYT BIIUSTH
Ha 3Ty CTPYKTYpPY, CIOCOOCTBOBaTh (POPMHUPOBAHUIO TEX HIIU
MHBIX MOJpa3aesieHuil mpaBoBoil cucreMbl. OHAKO Takoe BIIU-
sTHUE — He aBTOMAaTHYECKHi pe3ynbTaT Jirodoro obocode-
HUSI TOM WM WHOW cpepbl 3aKOHOAATEIbCTBA, & TIIABHBIM 00-
pa3oM pe3yJbTaT NMPAaBOTBOPUYECKOW pabOThI, mpudYeM B 00-
CTaHOBKE, KOTIa CO3PETH COOTBETCTBYIOLINE COLMAIBHBIE YC-
noBusi v notpedHocTH. OCcOOEHHO pe3ysbTaT KOAU(PUKALIMOH-
HOM paboThl, B UTOre KOTOPOH OKa3bIBAE€TCS BO3MOXKHBIM
(dbopMyIHpPOBATh U Pa3BUBATh CUCTEMHbIE HOPMATHUBHBIE 0000-
IIIEHUS, YTO U MOJKET IOBJeYb 3a COOOW Te WJIM MHBIE CTPYK-
TypHBIE NTpeoOpa3oBaHus B COOCTBEHHOM CONEPIKAHUU Ipa-
Ba, B COCTaBE M KOMIIOHOBKE €r0 MOJApa3aeIeHuH.
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§ 4. Jlpyrue pa3paboTKu

1. "®unocodcroe Bugenue' npasa. HayuHo koHCTpyk
TUBHBIM OKa3aJyicst caM (akt "dunocodhckoro BuneHus npa
Ba". Mcnonb3oBanue GuiocoPCKUX JaHHBIX MPHU OCBEIEHUN
TPAAUIIHOHHBIX TPABOBBIX SIBJICHUH TTO3BOJIMIIO C HOBBIX, 00
Jiee MPECTHKHBIX HAYKOBENUECKHUX MO3ULIMI "yBUAETh" TIpa
BO, 0003HAYUTh ATH SIBJICHUS B COOTBETCTBUH C HHI0cODC
KO JIEKCHKOM U MOHATHSMH 00Jiee BHICOKOT'O HAyKOBEAYEC-
KOT'O paHra.

Hepenko Bce 3TO MPOM3BOAUT BIEYATIEHUE BCETO JIMIND
"¢unocodckoro mnepeoneBaHus" TPATULMOHHBIX FOPUIUYEC-
KUX KaTeropuil (maxke ¢ TAKUMHU MPO3BYYABIIMMHU B FOPUIH-
YEeCKOW JIuTepaType MpeaoKeHUsIMU, KaK 3aMEHHUTh CIElU-
aNbHBIA TepMHUH "UCTOYHUK TpaBa"' Ha ¢unocodpcku Oonee
KOPPEKTHOE TEePMHUHOJOTHYeckoe oOo3HavueHue "dopma
mpasa").

Ho mo Gombiieii yactu "BropskeHue ¢uaocodpuu" B 00-
JACTh CHEUAbHBIX IOPUAUYECKUX 3HAHHUIA OKa3bIBAETCS MO-
JIE3HBIM — BO BCAKOM CJydyae C Hay4dHOW cTopoHbl. Ilpen-
CTaBJISIETCSl BAXKHBIM, B YACTHOCTH, XapaKTePUCTHUKA MpaBa
U ¢ TOYKH 3penus "Gopmel", mputoMm ¢ pasrpannueHueM Gop-
™Mbl "BHeIIHeNH" u GpopMmbl "BHyTpeHHeR" (cTpykTyphl). U naske,
Kak Mbl Bumenu (§ 1 3Toil rymaBbl), — pacCMOTpeHHE OCOOEH-
HOCTEH MpaBa B KQUECTBE HE MPOCTO "MPU3HAKOB", a ceolicms,
YTO CYIIECTBEHHBIM OOPa3OM BJIMSET HA XaPaKTEPHUCTUKY
TAKUX OCOOEHHOCTEW MpaBa, KaK OINPENeNIEHHOCTh COAepIKa-
HUSI, TOCYIapCTBEHHAsi 00eCIeUeHHOCTh, TOHUMAaHNUe WX 3Ha-
YEHUS B XKU3HU JIIOJCH.

Haubonee ke CylecTBEHHBIM OKa3alOCh PAaCCMOTpPEHUE
nmpaBa ¢ "MEeXaHU3MEHHOI" CTOPOHBI.

2. "Mexanu3smeHHble'" xapakTepuctuku. Hapsiny ¢ uc
MOJIb30BAHUEM B MPAaBOBEICHUN PUTOCOPCKUX KATErOpUid U
MOJIOKEHUH 0 cucTeMax (a OTCAa — CHCTEMHBIM, CTPYK
TYPHBIM U ()YHKLIMOHATBHBIM aHAJU30M IPaBa), B OTHOLIE
HUU IOPUIUIECKON TOrMbl OKa3aJIMCh BEChbMA TIJIOJOTBOPHBI
MU — BO MHOTOM B CBSI3U C OCBEIIeHHEeM (PYHKLUIN MpaBa —
"mexanusmennvie” MHTEPIPETAIIUN TPABOBBIX SBJICHUI.
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Bor onun u3 mpumepos. [Ipu Gosiee BHUMATETBHOM aHa-
Ju3e, Ka3aJoch Obl, MPOCTBIX, CAMBIX TPUBHAJIBHBIX MPABO-
BBIX KATErOpHH, TPATUIMOHHO OTHOCSIIUXCS K JOTMeE Ipa-
Ba, — "mopuanueckas Hopma', "mpaBooTHOIIeHHe", "HCmo-
HeHHe 00s13aHHOCTH", "MpPUMEHeHHe mpaBa’, 0Ka3ajaoCh, YTO
OHHM He TOJIbKO 0000maroT (hakTHUeCKHe NaHHbIe, HO U Ha-
XOMSITCSI MEXTy COOOH B TECHOM 3aBUCUMOCTH.

IIpuuem Takoii, koTOpast oOpa3yeT MOCIen0BaTEIbHYIO
LIENb AJIEMEHTOB, MPEACTaBIISIOMNUX CO00H 0COOYI0 KOHCTPYK-
U0 OOJTBINON 3HAYMMOCTU — MEXAHUBM HPAB06O20 Ype2yii-
posanus. B pesynbraTe HE TOJbKO "MOSBUIIACH HA CBET" HO-
Basi KaTeropwsi MmpaBa BECbMa BBICOKOTO HAYKOBEIYECKOTO
nopsifka (MexXaHuU3M IPABOBOTO PEryJUPOBAHHsSI), HO U BbI-
SICHAJIOCh, YTO Hapsmy C TOHSTHEM "lopuauyeckas Hopma'
CYILIECTBYIOT IPYTHE SIBJICHHUS] BBICOKOT'O PaHra, OXBAThIBAO-
HIMe BeCh CIEKTP IPUAUYECKUX peanil u odpasyromue 3Jie-
MEHTBI MEXaHWU3Ma MPABOBOrO PEryJHPOBaHUs (MIPUYEM 3THU
peanuu yke MpH MEePBbIX MOMBbITKAX WX HAYYHOTO HCTOJKO-
BaHMsI ObUTH O0O3HAYEHBI KaK "MpaBoOBbIe cpeacTBa").

Qdunocodpckre NaHHBIE CTAM OTKPBIBATH TJia3a MPaBo-
BEIaM Ha TO, YTO U WUHbIE TPAAUIUOHHBIE TTPABOBBIE SIBJIE-
HUS ¥ (POPMYJIBI HEPETKO CBUAECTENLCTBYIOT O CIIOXKHBIX Mpa-
BOBBIX IMOCTPOEHUSX, CBSI3SIX M COOTHOIIEHUsIX. Tak, Oka3a-
JIOCh, YTO Ha MEPBBbIHA B3MJIA] HEKHE, Ka3ajdoCh ObI, BCETO
JIUIIb KCTPaBaraHTHbIe (GOPMYIIbI U4yTh JIU HE HOPHUIUKO-Ka-
3yuctudeckoro mopsinka ("'I03BOJIEHO BCe, KPOME MPSIMO 3arl-
perreHHOro" u "3ampemeHo Bce, KpoMe MpPsiMO TO3BOJICHHO-
ro") Ha caMOM JeJie BBIPAKAIOT CJIOKHBIC THUIIBI FOPUANYEC-
KOO PeryJUpOBaHUs, KOTOPbIE €lle OAHHM MyTeM BeAyT K
MOHUMAHUIO BEChMa CJIOJKHOTO apCeHaja MPaBOBBIX CPENCTB
U MHOTOOOPA3HBIX MEXaHW3MOB BO3IEHCTBUS MpaBa Ha TOBE-
IEHUeE JIIOJIeid, Ha BCIO JKM3Hb O0IIECTBA.

3. IOpuauyeckast HopMma Kak ""kommuiekc''. XoTeaoch Obl
B Ka4eCTBe €Ille OJHOI0 MpUMepa MPOAYKTHUBHOTO XapakKTe-
pa UCHOJIb30BaHUSI HA MaTepHayiax AOTrMbl mpaBa ¢unocodc-
KHX KaTeropuil OTMETUTh BO3MOYKHOCTb 0OJiee OCHOBATEJNb-
HOI TPaKTOBKH TaKOr'0, Ka3ajoCh ObI, MPOCTEMIIETO 'SIBIIEHHS
B 00J1aCTH JOTMBI MTPaBa, KaK IpUINYECcKast HOpMa.
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Jleno B TOM, 4TO W IOpUAUYECKAs HOPMA C TOYKH 3PEHUS
ee "mIoTu", Koraa OHa PacCMaTPHUBAETCS MOM YTJIOM 3PEHUs
LIEJIOCTHOM HOPMATHBHOH CHCTEMBI, NpPEACTaBIsIET COOOI,
MOKHO MPEAINOJOKUTb, HACBIIM[EHHbIE, OOraThie SBJICHUS
NeHCTBUTENIbHOCTU — MPEICTAaeT B BHIE CBOEOOPAa3HOro pe-
T'YJISITABHOTO KOMILIEKCA.

Bot Heckonbko cooOpaskeHUH Ha 3TOT cyeT, HOpMyJIu-
PYeMBIX B MOPSIIKE MOCTAHOBKH BOMIPOCA.

H3BecTHO, YTO OTHAENbHOE, WU30JHPOBAHHO B3SITOE HOP-
MaTHUBHOE MpPENUCaHue, KaK MPABHUJIO, HE BBICTYMAeT B Ka-
YeCTBE PEryjsiTOpa B PeabHBIX KU3HEHHBIX OTHOIIECHHSIX.
W Oeno He TONBKO B TOM, YTO pPeaybHOE BO3JIEHCTBUE HA
OOILIECTBEHHYIO JKM3Hb OKA3bIBAIOT LIEJOCTHBIE KOMILIEKCHI
HOPMATHUBHBIX TIOJIOKEHUH.

TyT eme n1Ba MOMEHTA.

Bo-nepBbIxX, B AEACTBUM TOTO WJIU WHOTO HOPMATHUBHOIO
MIOJIOKEHUST UJTM UX acCCOLMAINK, HEPEIKO B CKPBITOM BUIE,
MPOSIBJIIETCS. U JIEWCTBHE HOPMATHBHBIX MOJIOKEHUN Oojee
BBICOKOT'O PaHTra, HAXOAIIUXCS Kak Obl 32 MX CIUHOHN. Peub,
B YAaCTHOCTH, WAET O MPUHIUIAX MpaBa, B OCOOEHHOCTH OT-
pacneBbix, 00 0COOBIX OTpACIIEBBIX MPABOBBIX pekuMax. Bce
3TO B OMpENeNIeHHOW Mepe OCTaBJISIET Clie] Ha MaHHBIX KOHK-
PETHBIX HOPMATUBHBIX MOJIOKEHUSIX, MPSIMO WK B BUAE "Clie-
na" ydacTByeT B MPaBOBOM peryiupoBaHuu. C 3TOH CTOPOHBI
MPaBOBbIE HOPMBI U MX aCCOLMAIIMN OKa3bIBAOTCS OOTaThIMHU,
IOPUANYECKH HACBIIEHHBIMU PETyJISTUBHBIMU (DEHOMEHAMHU,
KOTOpPBIE B MPOLIECCE PEryIUPOBAHUS JEMOHCTPUPYIOT U CBOKO
CUJIy, U CUJIy MPOSBJSIOIUXCS Yepe3 HUX MPUHIMIIOB, 00-
IIUX IPABOBBIX HAayall, MHbIX OOIIMX MOJIOKEHUH. A 3TO mO-
MHMO BCEr0 MHOIO O3HAYaeT, YTO Jake C paccMaTpUBAeMOH
CTOPOHBI MEPBUYHBbIE YACTULIBI TIPABOBOH MaTEpPUU HE MPO-
CTO U HE TOJIbKO HOPMBI KaK TaKOBbIE WJIM UX aCCOLMAINH, a
HeuTo Oonee 6oraToe U MHOTOrpaHHOE B HOPMATHBHOM CMBICIIE,
U xorma mMbl TOBOPUM, YTO MPaBO €CTh CHUCTEMA KOPUAUYEC-
KUX HOPM, TO, HaK€ OCTaBasCh B TUIOCKOCTH HOPMATHUBHOI'O
BUJIEHUS TpaBa, Mbl ymopolnaeM mnpodiemy, oOpUCOBbIBAEM
MEPBUYHBIE YaCTHUIIbI IIPABOBOM MaTEPHH B ype3aHHOM, "obec-
KPOBJICHHOM" BHJIE.



I'masa 2. ®umocodckue pa3padboTKH JOTMEI TPaBa 73

Bo-BTOpBIX, AEHCTBHUE KAXXAOTO HOPMATHUBHOIO MOJIOMKE-
HUS WIM LEJIOH MX acCOIHAIliU COMPOBOXKAAIOT HE TOJBKO
siBJieHUs1 OoJiee BBICOKOTO pPaHra, XOTsl TaKOTo e HOopMa-
THBHOTO KJiacca (MPUHLMIIBI MTpaBa, OOIIKMe MpaBOBbIe Haya-
Jia), HO U SIBJICHUSI, OTHOCSIIIIMECS] K IPYTUM CEKTOpaM IeJIo-
CTHOM HOpPMaTUBHOW cucteMbl. Hopma uinu accoumanusi HOpM
KaK Obl OkyTaHa "oOjakoM" ImpaBOCO3HAHUs, MMPABOBOH HIEO-
JIOTHH, Yepe3 KOTOPOE T€ WM WHbIE CTOPOHBI HOPMATHBHOTO
MaTepualia MoJy4arT Crhenupuueckoe BhIpakeHHe (U 3TO
MPOUCXOAUT JIaXKe TOrAa, KOraa MPH MOMOIIH MPaBOCO3HAHUS
HE UCIIPABJISIETCS, HE KOPPEKTUPYETCS COAEpIKaHUE AEHCTBY -
IOIUX HOPM, a JIUIIb COOOPa3HO MPAaBOCO3HAHUIO PACKPBIBA-
€TCs1 Ta WU UHAS TPaHb HOPMATHBHOTO PETYIUPOBAHHUS ).

He wmeHnbinee, a, moskanyii, Ooyblllee 3HAYEHHE HMEET
MpaKTUKa MPUMEHEHUsT HOPMATUBHBIX TOJIOKEHUN, UX aCCO-
nuaui. [Ipu 3TOM mpakTuka OpUCOEAUHSAETCS K HOPMAaTHUB-
HOMY MaTepually He TOJIbKO B BHJe "oOiaka" mpaBOBOM uje-
OJIOT'MH, TMPAaBOCO3HAHMS (B YaCTHOCTH, MPOPECCUOHATBHOTO),
HO W B BHJI€ TaK UJIU WHa4Ye OOBbEKTUBUPOBAHHBIX e (popwm,
B TOM YHCJIC HPABONONONCEHUT NPAKMUKY, CONSPIKAINXCS B
aKTax cyjaa, APYyruxX MPaBOMPUMEHUTENbHBIX opraHoB. [lpu-
4eM B psifie CIy4aeB TH MPABOIOJIOKEHHS HOCIT (hopMaib-
HO BBIPA>KEHHBIN HOPMATHUBHBIN XapakTep, YTO AEIaeT UX
SIBJICHUSIMH, OJTU3KMMH K FOPUIUYECKUM HOpMaM B TPAAHUIIH-
OHHOM WX TIOHMMaHWHU (TaKOBBI, HAMPUMEP, HOPMATHBHBIE
MOJIOJKEHUSI, COMEPIKAIIUECs B aKTaX BBICIINX FOPUCIUKIIU-
OHHBIX OPraHOB, B YacCTHOCTH ToctaHoBleHnii [lnenyma Bep-
xoBHoro Cyna, ITnenyma Briciiero ApOutpaxknoro Cyna B
HOPMATHBHOMN MX YaCTH).

Hrak, uro ke monydaercsa’ Bmecto "romoro" Hopma-
THUBHOTO TIOJIOKEHHSI MJIM ACCOLMAIIMN TAKOBBIX IEped HaMHu
OKa3bIBACTCS CHOINHCHBIH 'Pe2YAUPYIOWUil KOMIIEKC, BKIOYa-
IO U KOMIIOHEHTBI TIPABOCO3HAHUS (MOPOH — TPaBOBbIE
ueu, UHbIe NYXOBHBIE KATEropwu), U OOBEKTUBUPOBAHHBIE
HONOMCEeHUs: TIPAKTUKH.

Otcroia BO3HHMKAET CIEAYIOIIEE MPEAnOJOKEHHE. He
CIIMIOKOM JIM YIpomaeTcss mpobyieMa mpaBa, KOrma aaxke B
HOPMAaTHBHOM PaKypce €ro BHISHHS MbI MO OOJbIIelH 4acTu
rOBOPHUM O HEM Kak npocTo o "cucteme HopMm"? He Tounee
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JIM, KaK YK€ YIOMUHAJIOCh, YTBEPKAATh, YTO MEPBUYHBIMU
YaCTUI[AMHU PA3BUTON CHCTEMbI MPaBa SIBJISIIOTCS BOT 3TH Ca-
MBI pecyaupyloujue Hopmamuenvie kommiekcvl? W ObITH
MOKeT, mpu OoJjiee TINATEJILHOM aHAJU3€ OKAXKETCS, YTO
CTPYKTypa TaKUX KOMIUIEKCOB HA MHUKPOYPOBHE BOCIIPOH3BO-
OUT CTPYKTYPY MPaBOBOH CHUCTEMBI B LIEJIOM, TTle HApsAy C
LEHTPATbHBIM 3JIEMEHTOM — MMO3UTUBHBIM TMPABOM, COBOKYII-
HOCTBIO NIEHCTBYIOIHX 00IIe00s3aTebHBIX HOPM — MPUCYT-
CTBYIOT M TIPaBOCO3HaHHE (MPABOBAs WUAEOJIOTHS), U FOPUIH-
Yyeckasl PaKTHKA.

O4eBUIHO, BBICKA3aHHOE MPEIONOKEHNE HYKIAETCS BO
BCECTOPOHHEH mpopadorke. Ho, kak roBOpUTCS, Urpa CTOUT
CBEY. BO3MOXKHO, PACCMOTPEHHE SIBICHUH MPaBOBOMW NEHCTBU-
TEJIbHOCTH CKBO3b MPHU3MY MEPBUYHBIX YACTHUIl MPaBa, HMEKO-
IIMX KOMILJIEKCHBIH XapakTep, MO3BOJIUT MOAHSITH OCMBICITE-
HUE OCOOEHHOCTEH MpaBa Ha HOBBINM, OOJiee BBICOKHI Teope-
TUYECKUI YPOBEHD.

I'naBa TpeThs Jlorma
npasa: IMOTCHIIMAN U
IIpEICbl

§ 1. IIpoaBukeHue BOepen

1. ITorenmuan. Ucnonp3oBanue GpuaocoPpckux Mmojaoxe-
HUIl Ha Marepuaje NOTMbl MpaBa MOKA3bIBAET, YTO 3/ECh
MOKeT ObITh, OOpa3HO roBOpPs, "BbICEYEHA TEOpPETHYECKAs
UCKpa" *— JOCTUTHYTO CYIIECTBEHHOE MPOABWKEHUE BIIEpeN
TEOPUH TPaBa.

U »1o BHONHE 3akOHOMEpHO. B Takom coenmHeHuu (u-
J0CcO(pUU, BEPIIMHBI HAYYHBIX 3HAHUN, U JAHHBIX MPAKTH-
YeCKOU IpUcnpyaeHIuu (K TOMy ke ¢ (popMaabHO-TOTHYec-
KOH CTOPOHBI YK€ OCBOCHHBIX HAYKOI) CKa3bIBAETCSI HE TOIBKO
MeToAooruyeckas cuia GuIocopuu, HO U TO OOCTOSTENb-
CTBO, 4YTO JIOTMa MpaBa yke "CXBaThIBaeT" BaKHEUINHE TIJIa-
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CThI TIPABOBOH MAaTepUU, MPUTOM B €€ BHICOKO3HAYMMOM Ka-
YeCTBE, OTPAKAKOIIEM MOTPeOHOCTH MPAKTHKH, BaKHEHIINe
CTOPOHBI JKU3HU JIIOJIeH, KOH(IUKTHBIE CUTYaIlUU, UX pelie-
Hus 1o npasy".

Hcnosnp3oBanue nojioskeHuii GUinocopuu K JaHHBIM, OX-
BaTbIBAEMBIM JOTMOM MpaBa (a)ke B YCJIOBUSIX JOMUHUPOBA-
HUSI TOTAJUTAPHOH, KOMMYHUCTHYECKOH HWIEOJIOTHH), YIKe
Ja0 CyUIECTBEHHOE MpHpalleHne HAay4YHbIX 3HAHWHA MO Tpa-
BOBEJICHHIO.

IIpaBo Ha ocHOBe (PUIOCOPCKUX Pa3pabOTOK JOTMBI MPaBa
MPEACTANIO KaK CoxHas, doratas ropunndeckas Matepusi. OHO
OKa3aJIOCh BAKHEWIIUM COIUABHBIM UHCTUTYTOM, MPU3BAH-
HBIM BBIMIOJTHSTD PETYJISITUBHBIE U OXPAHUTEIbHBIE (PYHKIMH
B obmectBe. CTajo OYEBHIHBIM B 3TOU CBSI3H, YTO MPABO KaK
s dexTuBHBI (M naxke MO POy OTHOIMIEHUH — ONMTHUMAJIb-
HBIH, YHUKAJbHBINH, HE3aMEHHUMbIH) HOPMATUBHBIA PEryJISTOP
B JKU3HM OOINECTBA, CIIOCOOHBIM BOCIPOH3BOAUTh TaHHYI CO-
[[UAIBHYI0 CHUCTEMY, BHOCHTb B Hee HOPMATHUBHbBIE Haudaja U
00NaIAIOIIHIA PSIOM BBICOKO3HAUYMMBIX PETYJISTUBHBIX CBOICTB,
JOCTOMHO JOCTATOYHO BBICOKOM COLMANIbHOM OLIEHKU.

JlaHHBIE aHATUTUYECKON IOPUCTIPYAECHLUUU MO3BOJIUIIM €I
JOPEBOJTIOLIMOHHBIM MPABOBEaM PAaCCMATPUBATh MPABO B Ka-
4eCTBE coyuanvnoll yennocmuy . Takol B3rJs YK€ B COBET-
CKOEe BpeMs MOJy4YuJl pa3BUTHE HA OCHOBE psima (uocodc-
KUX pa3paboTok (Ia IUIFOC K TOMYy — C HCIIOJB30BaHHEM (PH-
J0CO(CKUX TOJNIOKEHUI M0 akcuojorun). Hapsay ¢ akcuosno-
TUYECKUMU XapakTepucTukamu, punocodckue paspaboTku
Ha MarepuajiaX AOTMbI MpaBa, MPEANPHUHSTHIE B COBETCKOE
BpeMst B 60—80-x rr., BBIIIJIKM Ha Takhe (HE COBCEM eIle
SICHbIE C TOYKH 3PEHHs] HAYYHOU MEPCIEeKTUBbI) MPOOIEeMBI,
KaK CTaJINM M TPOLECC MPABOBOTO PETyJIUPOBAHUS, MEXAHU3M,
THIBI U (POPMBI TPABOBOTO BO3AEHCTBUS U T. .

' Cm.: Hoxposckuii V1. A. OcHOBHBIC IPOGIEMBI IPAXKIAHCKOTO MpaBa. M.

TatyT, 1998.

ITo ¢pumocodckum pa3paboTKaM, OMHPAFOIUMCSI HA MATCPHAJIBL TOTMBI
MPaBa, KMCIOTCS MHOTOYHCIICHHBIC TPY IbI, Oy OJTHKOBAHHBIC, CPSAHM HHBIX
HM3IaHUH, COBETCKUMH IPABOBEIAMH.

Cpenu paboT, MPUHALICKAIIMX ABTOPY 3THX CTPOK, MOXKHO VKAa3aTh B
vyactHocTd: "TIpodmemsr Teopuu mpasa” (1972—1973), "CoumanbHas ICH-
HOCTh coBerckoro mpasa", "Crpykrypa coserckoro mpaga" (19753), "O06-
IHC JO3BOJICHHA W OOIIHC 3aMPETH B COBETCKOM mpase” (1989).
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2. [IpoTuBOpeYnBOe OTHOLIEHHE U HeTaTUBHbIE OLICHKH.
dunocodckue paspabOTKH AOTMBI MPaBa MOJYYUIH HU3BECT-
HO€ NMpHU3HAHUE B HayKe, MOBJUSIM Ha TOCHOJACTBYIOLINE U B
COBETCKOM OOIIECTBE, U B IPYIMX CTPaHAX MPENCTaBICHHS O
MECTE U POJIH MPaBa B JKU3HU 00IIECTBA.

BmMmecte ¢ TeM mo psay CyLI€CTBEHHBIX MOMEHTOB OHU
(v B HaeM oOmIecTBe, U B OPYrHX CTPaHAX) OCTAIUCh He3a-
MeueHHbIMH. BO MHOroM 3TO OOBSCHSIETCS YTBEPAUBLINMCS
MHEHHEM O IOPUINYECKOM MO3UTUBU3ME KaK Hayke "HHU3Ie-
ro copra". OHO TOOKpPEIUISIETCS U OOIMMM CHOepKaHHBIM, a
NOpPOH M MPsIMO OTPULIATEIBHBIM OTHOLICHHEM K MpPAaBY, BbI-
NOJHSIOIEMY Ha PEryJISITUBHOM YPOBHE (T. €. B IIOCKOCTH
OOTMBI TpaBa) OyaTo OBl cyrybo "mMexaHuueckue", pyTHUH-
Hble U Tpo3anueckue (GpyHKUuUM, TeM Oojiee ¢ KOMMYHHUCTH-
YECKHX M COLHAIMCTHYECKUX MO3UIUNA — (YHKIUH MOJUTH-
4yeckue, "B MHTEPEeCcax roCroACTBYIOIMMNX KJIaCCOB".

K coxanenuto, Takoe caep:kaHHOE, a B UeM-TO U OTpH-
LaTeJIbHOE OTHOIIEHHE K MpaBy COXPAHUIIOCH M O HACTOSI-
mero BpeMeHu. OHO 3BYYUT, HampuMep, B CyXKIEHUsX (u-
aocoda, Korma OH JKECTKO BBICKA3bIBACTCS MPOTHB yIOTPEO-
JIeHUsI caMoro TepmuHa "mpaso" "B AyXe IOpUANYECKOro Io-
3UTUBHU3MA, TO €CTh KaK HEUTPaJIbHO-MapKUPOBOYHOTrO "cpen-
HE UCTOPUYECKOro" BbIpakeHus..."

B 5TuX ¥ WM aHAJOTUYHBIX, HE JUIIEHHBIX KAKUX-TO
OCHOBaHUI COOOpaXEHHUAX €CTh, HAPSINY C MPUHLHITAAIbHBI-
MH Hay4YHbIMH BO3PQKCHHSMH, M Takas, MOPOH TPYIHO pa3-
JUYUMasi TPaHb, MEPECTYIHB KOTOPYK) MOXKHO IYXOBHO U
STUYECKH BO3BEIUYUTH "MOHATHE MpaBa"' U OIHOBPEMEHHO
nomepsims npaso 6ooduge. IlpaBo B Halel MPO3anyveCcKO,
PYTHUHHOM, NOBCEITHEBHOMN, TAXKKONU U MPEKPACHOMN KHU3-

" Byzb TMIOM: LEHHOCTH TPAKIAHCKOro obmectsa. Tomck, 1993. T. 1. C. 188.
"Hamo mepectars, — TOBOPUT (PHUIOCO(, — IPHITHCHIBATh CAKPATLHBIH
CMBICIT TIOHSATHAM MCTOPHYCCKH OOYCIOBICHHOTO M HCTOPHYCCKH HEOOXOIH-
MOTO M CO3HATBCA B TOM, YTO HHKAKAS CTCICHL COMUAIBHOMN ICTCPMUHHPO-
BAHHOCTH HC JICIACT TOCIOACTBYIOIICE BO33peHHE mpaBoMepHbM" (Tam :xe).
Me:kay TeM FOpHAHYCCKHI IMO3HTHBH3M HMEET JCIO HE C "CakpaJbHBIM
CMBICTIOM" "HCTOPHYCCKH OOYCIOBICHHOTO U HCTOPHUYSCKH HEOOXOAMMOTO"
a C 06beKMUBHO CYULeCMBVIOUIUM 8JIeHIeM, KOMOpoe UCMOPUYEeCK — U
He cmyyaiino — obosHayeHo cioeom "npaso”.
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HU — TIPABO, KOTOPOE MPH YIOMSHYTBIX OLIEHKAX FOPUANYEC-
KOTO TTO3UTHUBHU3MAa OKa3bIBAETCSI BOBCE HE "MpaBoMm", a 4yeM-
TO Opy2um, Harpumep "MPOCTO 3aKOHOM".

Mexay TeM HH OOMH CaMbIii, Ka3ajgochb Obl, abOCTpaKT-
HBIM, BO3BBIMIEHHBIA MO CaMbIM BBICOKUM MEpPKaM MPaBOIIO-
HUMAaHHS BOMPOC HE MOXKET OBbITh PEIleH — Kak €Ile B TOOK-
TAOPbCKOE BpeMsi TIOKa3ajl POCCUICKUE MPaBOBEAbI, — €CITH
HE MCXOAUTH M3 (PAaKTHUECKUX HAHHBIX, CBS3AHHBIX C (DYHK-
[UOHUPOBAHUEM MPaBa KaK YHHUKAJIBHOTO HOPMATHUBHOTO pe-
TYJISITOpPa, T. €. He UCXOAUTh U3 JAHHBIX 3aKOHOJATENIbCTBA U
MPAKTUKU €r0 MPUMEHEHUsT — TOTrO, YTO HaAYYHO OCBAMBAET-
Csl FOPUAMYECKUM TMO3UTHBH3MOM, AHAJTUTHYECKOU FOPUCIIPY-
eHIHelt JaHHbIX, 0€3 KOTOpPBIX HE TOJIBKO HEJb3st 00O¥i-
TUCh IO TPArMaTHUYECKUM COOOPaKEHHSIM B MPAKTUYECKOU
IOPUCTIPYECHLIUU, TIPH PEIISHUH BOIPOCOB 3aKOHOAATENbCTBA
U MPAKTHKU €ro MPUMEHEHHsI, HO B CAMOM MOHUMAaHUU MpaBa
B ’KU3HU OOIIECTBA.

3. lepcnexkTuBbl. ECTh OCHOBaHMs Mojarath, 4to (ak-
TUYECKHUI MaTepHal, OXBAaThIBAEMbI MOHIATHEM "IOrMa mpa-
Ba", COHNEpPKUT eIle HeMalible Pe3ePBbI, MO3BOJISIONINE H
Jabllie Pa3BUBATh TEOPHUIO MPaBa HA OCHOBAHUU COBPEMEH-
HbIX (punocopckux npencraBieHuii. B oco0eHHOCTH, B OTHO-
HIEHUH Psiia HampaBJieHnd (GUIOCOPCKUX HAYK, OTHOCSIINX -
Cid K TepMEHEeBTUKE, Teopur HWH(pOpMalUM, CUHEPTETHKE,
yIPaBJIEHYECKUX MPOLIECCOB.

W 3TOo OTHOCUTCS HE TOJBKO K MPABy B IIEJIOM, €ro OT-
pacisiv, mpobiieMaM myOJUYHOrO M 4YacTHOI'O IpaBa, HO U K
oTnebHBIM (pparMeHTaM AOrMbI TipaBa. Takoro poxa ¢par-
MEHTBI (HAmpUMep, KaTeropuu CyOBEKTUBHOI'O MpaBa, HOPH-
IUYECKOro CTaryca, puandeckux (paktos, 3moymnorpediie-
HUSI TIPABOM U PsIT APYTUX) MO3BOJISIIOT HA OCHOBE COBPEMEH-
HBIX JaHHBIX QUIOCO(UH YIIIyOUTh UX XaPaKTEPUCTHKH, TTPH-
nate uM (punocodckyro (MyCcTh naxke, MOPON HA MEPBBIX MO-
pax kak OyaTo Tosbko "punocopudeckyr") 3HAYUMOCTD, C

" Kax moguepkuBat b. A. KHCTAKOBCKHH, "TONBKO JOTMATHUCCKAS FOPHC-
MPYACHIHS CO3JACT MOJHOTY Pa3paO0TKH MOHITHH, TOYHOCTh H YCTOHYH-
BOCTh uX" (CM.: Kucmaxosckuii b. A. ConuanbHblc HAYKHA B IpaBo. OUepku
0 MCTOAOJIOTHH COMMATBHBIX HAYK | 001mas Teopus mpasa. M,, 1916. C. 40).
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TE€M, OJHAKO, 4TOOBI MOAoOHBIe (uiocodpckue paszpadoTku
JOTMBI MpaBa HE CBOOUJIMCH K BCEro JHIIb "(GUiocopckomy
nepeoIeBaHHI0 " 3BECTHBIX, YK€ HOOBITHIX HAYKOW JaHHBIX.

§ 2. Ilpenensl. Pa3pbiB B Hayke

1. ¥Y3koe Buaenme. [Ipu BCEx nOCTOMHCTBaX paccMoOTpe-
HUS MIPABOBOH TEOPUM HA OCHOBE (PAKTUYECKHX MAaTEPHAJIOB
IOTMBI TIpaBa HYKHO HE YIyCKaTh M3 IMOJISI 3pEHUsI U CBOE0O-
pasue 3TuX (PaKTUIECKUX MATEPUATIOB, H C STOW TOYKHU 3pe-
HUsI — UX U3BECTHOMU y30Cmit.

Benpb B LeHTpe MPaBOBBIX MPEACTABIECHUH, OTHOCSIIUX CsI
K JOTMe TpaBa, — HOPHIUYECKHE HOPMBI, BbIPA)KCHHBIC B
3aKOHE (MHBIX UCTOYHHKAX), U MOTOMY BECh CIIEKTP MHOT000-
pa3HBIX (PaKTUYECKUX JAHHBIX B IOPUAHYECKON 00JACTH pac-
cMaTpuBaeTcs noj "HopMaTuBHBIM" yriom 3peHust. Ha taxoe
cnenupuIecKoe BHICHHE NPaBa HAKJIAABIBAETCS U TO, YTO
"mormatudyeckue" MPEACTaBICHUS O TPaBe CKJIAJbIBAIOTCS
TJIAaBHBIM 00Pa30M B CBSI3U ¢ HEOOXOAMMOCTBIO PEIIEHHS FOPHU-
OMYECKUX JeJl Ha TBEPJOM, HOPMATUBHOM OCHOBAHUWH, TJIaB-
HbIM 00pa3oM — B CBSI3U C MOTPEOHOCTSIMH FOPUIUIECKOM
NPAKTUKH, TPEOOBAHHUSIMH 3aKOHHOCTH.

Tako#l yron 3peHusi, Npu BCEX paHee OTMEYEHHBIX IOC-
TOMHCTBaX, BCE ke caM mo cebe "3ajmaer" OrpaHHYCHHBIC
paMKH B MOHMMAHUU MPAKTHYECKOTO ACWCTBUS MO3UTHBHOTO
npaBa U CBOeOOpasue ero TeopeTUYecKoro BuaeHus. To ecThb
TAKOH TPAKTOBKH MpaBa, KOr7a €ro OLEHOYHBIC XapaKTepPHUC-
TUKH OTPAaHUYUBAIOTCS OCOOEHHOCTSIMU 3P (HEKTUBHOTO U Iie-
J1ecoo0pa3HOro HOPMATHUBHOTO PETryJIATOPA.

Mexny Tem mnonoOHoe ("HOpPMAaTHBHO-pEryJisaTuBHOE")
BUJIEHUE MpaBa NaJIeKO He BCe OOBSCHSIET B ero (yHKIHO-
HUPOBAaHUU, CTPOCHUH, MECTE U Ha3HAYECHUHU B )KM3HH O0IIe-
crBa. U mosToMy mpu mombITKax 0ojiee OCHOBATEIBHOTO TEO-
pPETHUYECKOrO aHaJu3a NMpaBa HA OCHOBE COBPEMEHHBIX (huiio-
CO(CKUX TPEACTABICHUN NPUXOOUMCS BbIXOOUMb 30 PAMKU
OOHOI TUULL IOPUOUYECKOT OMDL.
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BuumarenbHbIil YuTaTE h, OBITH MOJKET, YK€ OOpaTui
BHMMAaHHE Ha TO, YTO IOPUAUYECKUM KPUTEPHEM pas3rpaHu-
YeHHsI ITPaBa Ha OTPACIH OKA3JICS MemoO WU NaXKe pPedcum
npaBoBOTO perynupoanus. Ho meron u Tem Oonee pexum
pPeryJupoBaHusl — 3TO yXK€ HEYTO Takoe, YTO BBIXOAUT 3a
paMKH Cyry0o JOrMAaTHYeCKUX MPENCTaBIEHUH O mpaBe: 371eCh
NepBOE MECTO 3aHMMAIOT CIOCOOBI BO3/IEHCTBUS Ha MOBEE-
HUE JIFOAeH U Takue "JacTUIbl" MPaBOBOW MaTepuu (MHAMBH-
AyaJibHBIE aKThl, JOTOBOPBI U Jp.), KOTOPbIE HE €CThb BCETO
JHIOb HEYTO "MPOu3BOAHOE" OT ropuanyecknx HopMm. Tem 6o-
jiee Takoro pojaa BOIPOCHI U COMHEHHs OMNpaBAaHbl B OTHO-
LIEHUH TEOPETUYECKON KOHCTPYKUMH — "MeXaHH3M IpaBo-
BOTO peryjiupoBaHus", rae IOpUAUYECKHE HOPMBI, MPaBOOT-
HOIIEHHE W aKThl peaJu3alii BBICTYNAIOT B KA4ECTBE OIHO-
MOPSIIKOBBIX 3JIEMEHTOB M I7I€ BCE OHU HE MOTYT ObITh 000-
3HAYEeHBl HHAYE, KAK CPeOCmea PaBOBOTO PETYIUPOBAHMS.

Ho neno He Tonbko B TOM, uTo mpHu uocodckux pas-
paboTkax AOrMbI TPaBa OKA3bIBAETCS HEBO3MOXKHBIM OTPaHHU-
YUBaThCsl MaTepuanaMu OofHOH 3Toil "normer". Camo noHuma-
HU€ TpaBa B AAHHOM Cllyyae OKa3bIBA€TCsl OTPAaHUUYEHHBIM.
OHO mop yrioMm 3peHusl IOTMbl IpaBa MpeAcTaeT B BHUJE He-
Koero mpocto "arperara", "MexaHHMYECKOro YCTpoicTsa",
KOTOpPO€ C OJMHAKOBBIM YCIIEXOM MOXXHO HCIOJIBb30BaTh IMpPU
Jr000M COLIMAIBHOM CTPO€ — UB O0IIecTBax ¢ TOTAJIHUTap-
HBbIM PEXHUMOM BJIACTH, U B IEMOKPATUYECKOM O0IIecTBe.
WU, 3HauuT, Kk TOMy X€ — B BUJE TAKOrO SIBIE€HUs, KOTOpPOE
IOMYyCTUMO 3aMEHHMTb UYe€M-TO "IpPyruMm" U KOTOpO€ MOXKET
YCTYIMUTh, OTOWTH B CTOPOHY, KOJb CKOpPO 3TO "Tpedyercs
BO UMSI HEKHX BBICIIUX LeJIei".

B wurore okasbiBaeTcs, 4TO CaMblii NOTOMIHBIA "(uio-
cockuii aHaNM3" MaTepHaNOB TOTMbI IIPaBa HE PACKPBIBAET
MUPOBO33penyecKux 2ayOuH TpaBa, €ro XapakTEPUCTUK Kak
SIBJIEHUSI YeJIOBEUECKOM KYyJNbTYpBI, SBJIEHHUS W3 MUpa I'yMa-
HUCTHUYECKUX LieHHOCcTell. CBOero poaa MoTOJKOM MPU TaKOM
aHaJIN3€ CTAHOBUTCSA TOHSITHE "pEerynupyroimas cucrema',
"MexaHusM", "arperar", KOTOpbIIl OAMHAKOBO U C PaBHO3HAY-
HBIMH pe3yJibTaTaMu padotaer B FOOOM 0o0IecTse.
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Bonee Toro, BooOme coszmaercst BredaryieHue (M He Oe3
U3BECTHBIX OCHOBAHWUIA), 4TO U camu (uiocodckue paspa-
OOTKM Ha MaTepuaiax JOrMbl IIpaBa — He OoJjiee, YeM akase-
MUYECKUE YNpaxkHeHUs, Qrinocopuyeckue U3bICKU, OBITH
MOJKET, YTO-TO A00aBISOIIME B OOIIHE MPEACTABIEHUS O
pOJIM U MeECTe MNpaBa B KU3HH 00IecTBa, HO "H00aBIISIO-
mue" 9yTh JIU HEe MCKITIOYHUTENILHO TMOM YIJIOM 3peHus PpyHK-
UK MpaBa B "YBEKOBEUMBAHUM' TOCIIOACTBYIOINEH COIMANb-
HOW cucTeMbl, ee OecnepeOOWHOro PyHKIIMOHUPOBAHUS.
B nyuiiem ciydae, ctajio ObITh — BBIBOJA OMSITh-TAKH CYTY-
00 TexHuueckoro, "MexaHusmeHHoro" mnopsaka. [loxkanyi,
Ja’ke ¢ HEKUM HETaTUBHBIM OTTEHKOM, MOATEKCTOM, IO3BO-
JSIFOIMM PacCMaTpHUBaTh MPaBO B KauecTBe "3 (HEKTUBHOrO
UHCTPYMEHTa", MPUTOAHOTO IS MCIOJIb30BAHUS TIPU JTFOOOM
COIMAJIBHOM CTPO€ U MOJUTHYECKOM pexkuMe (UTO peasibHO
U MPOUCXOANT B JIFOOOM TOTAJIMTAPHOM OOLIECTBE U O 4eM 0e3
CTECHEHUs TPSIMO TOBOPUJIM KOMMYHUCTHYECKHE HUIACOJIOTH
nocyie OKTAOPHCKOTo OONBIIEBUCTCKOTO MEPEBOPOTA).

B cBsi3u cO BCeMH TOJBKO YTO OTMEYEHHBIMH OOCTOSI-
TEeJbCTBAMH BO3HUKAET HEOOXOIUMOCTb HE TOJIBKO MPeoao-
neTh "y3KMi TOpU3OHT" TMpaBa, pacCMaTPUBAEMOTO C CYIy-
00 mormMaTHYecKuX MO3WIUH W ero OLEHOK KaK BCEero JIUIIb
HOPMATHBHOTO Peryjsitopa B cyrybo "mMexaHu4eckon" Tpak-
TOBKe', HO U yBHAETb TO MO3UTHBHOE U HE3aMEHUMOE 15

! Mexay TeM "3aIUINCHHOCTL" MPHBBIMHBIX B FOPHIMYCCKOM HAYKE IMpen-
CTaBJICHUU HA TIPABE KAK PEryJIATOPE, JA MPHTOM B €ro " MEXAHUCTHICCKOM
HHTCPIPETAIHH", YBOAUT MBICITH OT BHIBOJOB T'YMAHUTAPHOTO (M JAKE ACTE-
THUCCKOTO) MOPIIKA, KOTOPHIC, KA3aJ0Ch OBL, CAMH COOOM BBITCKAIOT U3 IO-
JIO’KCHHUH O MPaBe KaK PEryjsaTope, B YaCTHOCTH, CPEACTBC BOCIIPOM3BOI -
CTBA COLMAIILHOrO CTpos. M. Mamapaameuma rosoput; "To, 4yro camo ceds
BOCIIPOM3BOIMT TAK, YTO S BHYTPH 3TOro (PEHOMCHA COIJIACOBAH CO BCEMH
OCTAJILHBIMH, TO €CTh SI HEC MOTY MOAyMAaTh HHAYEC, KAK AyMAr0, 4 Cpasy
V3HAK ceOS B KAUCCTBE TAKOBOIO, H, BO-BTOPBIX, B 3TOM V3HABAHHH Y MCHSI
€CTb CO3ZHAHHEC COTJIACOBAHHOCTH CO BCCMH APYIHMH XXHBBIMH CYIICCTBAMHA
—- 3TO H €CTh OJHOBPEMECHHO BBICIICE OJAr0 MM, €CJIM YTOJHO, KOHCUHAS
LIEJIh MHPO3JAHUSA. JTO K& ABIHICTCA M KPACOTOM, ecH B ClIoBO "kpacora"
BKIAABIBATH AHTHUHBIA CMBICT. Kpacora — HArIImHO 3pHMAas SBICHHOCTH
HMCTHHBI, HCTHHA, KOTOPAs HATISIHO SBJICHA MATCPHAIBHBIM PACIIOJNIOKCHH-
€M, eCTh IpeKpacHoe. Bce Tpu TepMHHA — HCTHHA, JOOPO, KpacoTa — SB-
JITFOTCS. CBOMCTBAMH TOTO, YTO BCJICH 3a KaHTOM s HA3BIBAIO CAMOIIOAACPIKA-
HHEM pasyMa... OTHOBPEMEHHO K 3TOMY MPHMCHHM TEPMHH "TapMOHHSA" —
3TH 00PA30BAHMA H3IYYAFOT TAPMOHHIO, 3BYYAT rapMoHusMu" (cMm.: Mamap-
Oaweunu M. Kanrnanckue sapuamum. M. Arpad, 1997. C. 294—"295)™"
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yriayO0JeHHOr0 MOHUMAaHHS IpaBa, KOTOPOE HA MaTepH-
alax KOPUIUYECKON normbel narT ¢unocodckue paspa-
6otku. 1 MMEHHO TOrma, MOXHO MPEANOJOXKHUTh, YK€ Ha
OAHHOHM CTymeHu pa3paboTKu mpoOJeMbl U OKaXETCs, YTO
XapaKTEePUCTHKA MpaBa KaK COLHUAJIBHOTO OOpa3oBaHUS CO
CBOMMH OCOOBIMU CBOWMCTBAMH M KaK CHCTEMbI HOPM Jake B
cyrybo nmormatuyeckoM, (HOpMabHO-IOPUAMYECKOM MOHHMA-
HUU (2 3HAYUT, U OLIEHKAa HEOOXOAMMOro 37eCh pUaAnYeC-
KOrO MO3WTHBU3MA) — HE 3aBEPIIAOLINN, HE KOHEUHBIN
NYHKT €ro MOCTHKEHHS, a ¢ TOYKH 3peHusi QyHIaMeHTa b-
HbIX 3HAHWH BCEro JIMIIb HavyajbHas, CTApTOBAas €ro CTy-
neHb. XOTsI HYy)KHO MOCTOSIHHO MOMHHTB. CTYINEHb U Cama Mo
cebe, W C TOUKH 3PEHHs] HAyYHOH MAHHOCTH, U TeM Ooiiee
HAy4YHOH MepCHNeKTUBbI CYLIECTBEHHO BakHAs, HE3aMEHHU -
Masi.

2, Opuenrauuu B pa3sutuu ¢uiaocodpun npasa. Orpa-
HUYEHHOCTh FOPUAMYECKON JOTMATHKH (a ele TOYHee — Mpod-
HO YTBEPAMBLIMECS HETaTHBHbIC OLEHKH IOPHIHMYECKOTO IMO-
3UTUBU3MA, MYCTh Aaxe H "(unocodcku BO3BBILEHHOTO")
cTajia TIO4BOH /JIs1 BEChMa CIIEU(PUUECKUX OPUEHTALUU B Pa3-
BUTHU (PUITOCOPHUH TPaBa.

Ux cyTp B TOM, uTO (pryiocodusi mpasa, ¢ MO3UIHIA Ta-
KOrO pOJa OPUEHTALMH, JOJDKHA OMHPAThCS HE HA JAHHBIC
AHAJTUTUYECKON IOpHUCTIPYACHIUN (UX yAeN B JIy4IIeM CIIy-
yae — WLIOCTPAuu K (Ppriiocopcko-mpaBOBBIM MOJIOKEHHU-
M) U Jaxe He Ha ¢puinocodckue pa3pabOTKU IOTMBI MMPaBa
(3T0 NMUIIb Hekoe noOaBJIEHHE K IOPUIMYECKON NOTMAaTHKE),
a HEMOCPEICTBEHHO HA KaTErOPUH BBICHIETO (PUIOCO(HCKOTO
U COLIMOJIOTMYECKOr0 MOPSIKA, MHPOBO33PEHYECKOTO CMBIC-
aoBoro 3HadeHus. C 3TOH TOYKM 3pEHUs MPEACTABISETCS
BIIOJIHE JIOTUYHBIM, 4TO (priocodckoe OCMBbICICHHE MpaBa
NPHU3BAHO C PACCMATPUBAEMBIX IMO3ULIHUHA HENMOCPEACTBEHHO
peain30oBaTh BBICOKHE CBEpLICHHS HHIOCOPCKON MBICITH, HE-
U3MEHHO CBSI3bIBAIOLINE MPABO C TAKUMH KaTErOPHUSIMH, KaK
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"cBoboma", "cnpaBeIMBOCTL", "MOpaNbHBIE KpUTEpUU 100pa
u 3ma" |

C BBICOT TakMX AECHCTBUTEIBHO BBICIINX KATErOpH aHa-
JUTHYECKAs] IOPUCIPYACHLIUS U BIPSIMb NPEACTABIAETCS
KaK IUCIHILUIMHA HE OYEHBb-TO BBICOKOTO HAyKOBEIYECKOTO
YPOBHS — Jake HEYTO OPraHUYecKH 4yxaoe ¢uiocopuu
npaBa. 1 ecnu B 4eM-TO COBMECTUMOE, COBIAJAIOINEE, TO
9TO, KOHEYHO ke, He "mormatuka"' u "dopmanucruka', He
BCAKOTO pojaa "HPUAMYECKHUE 3aKPYYEHHOCTH", KaHLENspe-
nogoOHbIe cxeMbl U (GopMyJibl, a TpeOoBaHHsS (HOPMANBHOM
noruku. He 6onee Toro.

Bot u nonyunnack B COBpEMEHHOM NMPABOBEACHUH TaKast
CUTyals, KOTHAAa Hem YeabHOl HAYKU Npasa Kak noopaszoe-
JIeHUsL HAYYHBIX 3HAHUG. A CYIECTBYET JBa TMOJIOCA Pa3JIUY-
HOTO HayKoBemueckoro craryca. C oqHOH CTOPOHBI — HOpPUIHU-
YeCKHH MO3UTHUBU3M — JAUCLHIUIMHA HEBBICOKOTO HAayKOBEI-
YEeCKOTO YPOBHs (IyCTh M HY)KHAsl B MPArMaTHYECKOM IUIaHE
U ¢ KaKUMHU-TO TOMbITKaMu "punocopckux pazpaboTok").
C npyroii ke ctopoHsl, (uinocodus mpasa, peamu3yroInas
MPUMEHUTEIBPHO K MPaBOBOMY MmaTepuany (uiaocodckue u
COLIMOJIOTHYECKHE [IEHHOCTH BBICIIETO mopsigka — "cBoboay",
"crpaBeaTMBOCTB", "MOpajbHble KpuTepuu 100pa u 3a".

" KoHeuHO, 4eM BBIIIC YPOBCHb OOIICTCOPSTHYCCKAX 0OOOIICHIH, TeM 3HA-
YUTEITHbHCH TMOTPESOHOCTH U BO3MOKHOCTH HE TOJNBKO IS PACIHHUPCHHS (DaK-
THYCCKOM OCHOBBI NMPABOBCIACHUS, €€ "BRIX0AA" HA BECh KOMILICKC FOPH/IHU-
YSCKUX PEANTHi, HO T MCIOIb30BAHKS HEIOPHIMUSCKAX TAHHBIX BBICOKO-
TO0 HAYKOBETUSCKOTO MPOodHII — (GHIOCO(DHH, MCTOPHH, CHCIIHATBHBIX
(PUI0COMCKUX, FITHUCCKHX M MHBIX TYMAHHTAPHBIX YYCHUH, APYTHX OOIIE-
HAYYHBIX JAHHBIX, CIIOBOM, JAHHBIX M3 HHON — HEKSH MPABOBSICHUEC —
IJIOCKOCTH TIO3HABATEIIPHON KYIbTYPHI H TYXOBHOM SKH3HH.

Bor mopoif ¥ BO3ZHHKACT HJUTO3HSA, UTO BO3MOXKHO KOHCTPYHPOBAHHUC
FOPUAMYICCKIX MOHATHH YyTh JTH HE UCKIFOYUTCIBHO HA OCHOBE TAKOTO POJA
OOIICHAYYHOTO MATEPHAIA BBHICOKOTO HAYKOBEIICCKOTO PAHTA (MHHYS BCS-
KOTO POJA IOPHIHYCCKYIO KOHKPETHKY, IOPHIUICCKYIO JOTMY, MOCTHKCHUC
KOTOPBIX TPEOYET K TOMY KE¢ VIOPHOM, CHCTEMATHYCCKON PAOOTHI, HHTECII-
JICKTyalbHBIX MaHHBIX). HO yTpara cBa3u ¢ ";KMBOH KH3HBIO" IPABOBOM
JEHCTBHTCIBHOCTH, KOTOPAs — KaK 3TO HH MAPATOKCATBHO — BO MHOTOM
BBIPAJKCHA KAK pa3 B TCOPHH MO3UTHBHOTO MPABA, B JAHHBIX AHATHUTHYCC-
KOH IOPHUCIPYICHIMH, 000PAYHBACTCA TEM, YTO CKOHCTPYHPOBAHHBIC Ta-
KHM 00pa3oM "IOpHIHYCCKHE MOHATHA" MPHOOPETAIOT Cyry00 YMO3PHTCIIE-
HYHO 3HAYHMOCTb.
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§ 3. Bexu

1. HoBbie nannbie. Kak Obl HU OBLIO 3aMaHYHMBO MPH
MPEOIONICHUN "y3KOro TOPH30HTA KOPUAMYECKONW NOrMaTHKH"
cpa3y ke OOpaTUTbCS K BBICIIMM AYXOBHBIM M I'YMaHHUTAap-
HBIM LIEHHOCTSIM, MyTh BCE K€ MPOMIET MUMO Hac TO 00CTO-
ATENbCTBO, YTO aHAJIUTHYECKas IOPUCIPYIEHLMS U cama Io
ceOe MoABOANT K HOBBIM pyOexam MOHMMaHHs npasa. B oco-
OEHHOCTU TIPH HCIOJB30BAHUH COBPEMEHHBIX (HIOCO(CKHX
TaHHBIX.

Panee mo 3TOil TeMe rOBOPUJIOCH JIUIIb O TOM, YTO HC-
NOJIb30BAHME HA TPABOBOM MaTepuaje COBPEMEHHBIX (uiio-
co(pCKMX MaHHBIX 3aCTABJISIET BBIXOAUTDH 3a MPEIENbl OIHON
JUIIb AOTMBI IpaBa. A Temepb MOJOILIO BpPeMsl HECKOJIbKO
CMEHUTh aKIEHThl U CKa3aTh, YTO MONOOHBINA "BbIXOA" Cyufe-
CMBEHHO pacuiupsem npeocmasnenus 0 nNPaeoeoil Mamepuu
6000uge. 1 Mbl yKe BHIENH, YTO CAMO TOHSATHE "MEXaHU3M
NPaBOBOTO PEryJIMPOBaHUsA" HE TOJBKO OOOramaer KaTero-
pPHANBHBIA anmapaT IPUANYECKON HAyKH, HO U CTABUT HA
OJIHY TJIOCKOCTb TaKHU€ C TOUKU 3PEHUS FOPUANYECKON JOTMBbI
Pa3HOYPOBHEBbIE IMOHATHUS, KaK "IOpUAUYECKHE HOPMBI",
"mpaBooTHOWEHUs ", "aKThl peanu3auuu’, U B UTOTE JeJIaeT
HEOOXOIMMBIM HCIOJB30BaHUE TPU OOO3HAUEHHH BCEX 3THX
3JIEMEHTOB MPaBOBOTO PETyJIMPOBAaHUS HOBOro o0odImaroie-
IO TIOHSATHUS BBICOKOI'O YPOBHSI — KaTeropuu "MpaBOBbIE Cpell-
crea”.

Heuro noxokee MpOUCXONUT U MpH KJIacCH(PHUKaLUU OT-
pacuneii mpaBa. B coOTBeTCTBUM ¢ COBpeMeHHBIMU (puocodc-
KMMU JAaHHBIMH O CHCTE€Max CcaM XOJ| Hay4HOI'o aHajiu3a Mof-
BEJ MPHU TaKOH KiIacCUPUKALUU K TOHITHIO "HPaBOBOU pe-
xkuM". IIpuTom U 31€Ch MO IOPUAUYECKUM PEKUMOM OKas3a-
JOCh HEOOXOAMMBIM MOHMMATh OCOOYIO LIEJOCTHYIO CHUCTEMY
MPaBOBBIX CPEACTB PEryJATUBHOIO BO3IEUCTBUS, KOTOpas
XapaKTepu3yeTcst CrenupUIEeCKUMH MPUEMaMH PeryJIupOoBa-
HUSI — OCOOBIM MOPSAKOM BO3HUKHOBEHUS U (HOPMHUPOBAHHS
COZEpIKaHMsI MPaB M 00S3aHHOCTEH, UX OCYIIECTBIICHHS, CIie-
U(UKON CAaHKLUH, CIOCOOOB UX peaTH3aLiu.
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Bot 1 nonyuaercs, 4TO MOJHOE U BCECTOPOHHEE 3HAHUE
o mpase TpedyeTr Toro, 4Todbl C y4€TOM MAaTepHaIOB O JOT-
Me TIpaBa, C OMOPOH Ha HETrO B MOJIe 3PEHUS] OBLITN BKIFOYEHBI
U Apyrue MIacThl OPUANYECKON MaTepHUH, HE CBOAUMBIE K
ONHUM XapaKTePHUCTHKaM "TpaBa, BBIPAXKEHHOTO B 3aKOHE",
MpUYeM TaKHe, KOTOpble HEM30EeKHO MONYyYarT HAMMEHOBA-
HUe "TIpaBOBBIE CpencTBa".

2, I'nyOuHHBIE 3J1eMeHThI. A cefiuac BONPOC: HE O3HAYaeT
au caM (akT BKJFOYEHUs B OpOUTY HAYKH HOBBIX MaTepua-
JI0B, "BCIUIBIBAIOUINX" MPU NMPUMEHEHUH K JOTME IMpaBa Co-
BpPeMEHHBIX (UIOCO(CKUX NAHHBIX, TO, YTO 3TU HOBBIE Ma-
TepPUaJbl MOABOASAT TEOPHUID K KAKOMY-TO HOBOMY VPOBHIO,
KOTJIa TIepell HaMU OKA3bI6AemCsl He MOAbKO 00uas (ananu-
muyeckas) meopus, a Heumo opyz2oe — 6oJee 8bICOKAsL Chly-
NeHb Meopemuyecko20 OCMbICAEHUS CAMO20 (heHOMEHA
npasa?

OOGOCHOBAaHHOCTb TaKOW MOCTAHOBKU BOMPOCA MOATBEPIK-
JaeTcsl TeM, 4TO B CaMOM Jorme mpasa (naske 0e3 MCIoNb30-
BaHUS Kakux-nmubo drmocodckux monokeHui) kak Obl Hpo-
cC6eYue6al0Om He HPOCMO HOGble, A HeKue 21YOuHHbIe
271e MeHMbl UNU HAYAA NPABA.

FOpucThl ¢ maBHUX TOP CTajlu MOAMEYATb, YTO MPHU IMO-
MbITKaX 0000IIEHUsT U KJIacCH(UKAIUNA JAHHBIX, OTHOCSIIUX-
Csi K JOrMe mpama, TO TyT, TO TaM BO3HUKAET HEKas HEH3-
MeHHas1 "Tpouna" — TPU CKPBITBIX 32 (POPMAJIbHBIMH KaTero-
PHUSMHU 3JIEMEHTA, KOTOPbIE HEM3MEHHO HPOAGIAIOMCs B pa3-
JUYHBIX CEKTOPAaX KOHKPETHOIO MPAaBOBOTO MaTepuaa.

Tak, mpu XapakTepUCTUKE PA3HOBUIHOCTEH 3aKOHOB
cTasnio OOHAPYKUBATHCS, YTO CYIIECTBYIOT 3aKOHBI 00s3bIBA-
oue (Harmpumep, 3aKOHbI, YCTaHABIUBAIOLINE O0S3aHHOCTD
yIUTAYMBATh HAJIOTH), 3aKOHBI 3ampelnarmue (Hampumep,
3aKOHBI, 3aMPEMIAOINe CBOOOIHYIO MPONAXy HApKOTHYEC-
KUX CPEACTB), 3aKOHBI JO3BOJUTEILHOTO Xapakrepa (Hampu-
Mep, 3aKOHOJIaTEJIbCTBO O CBOOOE MeyaTn).

B cymHOCTH TakoH k€ pe3ysabTaT MOJYy4YUJICS MPU MOA-
pobroit knaccudukanum ropuamdecknx Hopm. Ilocne Toro, kak
B Hayke ObUIH 000COOJIEHBI MPABOOXPAHUTENIbHBIE U PEryJisi-
THUBHbBIEC OPUANYECKHUE HOPMbI, BOSHHUK BOMIPOC. KAKOBO Je-
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JeHue CaMUX peryjsiTuBHbIX HOpM? IIpocTo mo oTpacisim
npaBa; KOHCTUTYLIHOHHBIE HOPMBI, HOPMbI YTOJIOBHOTO TIpa-
Ba, ceMeifHoro mpasa u T. 4.7 IlogpoOHBINA aHAIN3 MMOKA3aJ,
YTO HanOoJiee CYLIeCTBEHHAs C IOPUINYECKON CTOPOHBI KJac-
cu( KA — 3TO AEJICHHE PEryJISTHBHBIX HOPM Ha TPU pas-
HOBUIHOCTH: OOS3BIBAIOINUE, 3aMPELIAOIINE, YIIPAaBOMOUHBA-
FOLLIHIE.

BrOBb ynowmsiHyTast Tpouna oOHapyxmia cedst mpHu pas-
rpaHrueHnH oTpacieil mpasa. Psin uccnenosateneii obpatuiu
BHHMAaHHE HA TO, YTO HE TOJIbKO 3aKOHBI, HO U B LEJIOM
OTpacyii MpaBa TPYNIUPYIOTCA MO yYKa3aHHBIM TpeM pyOpH-
kaMm. W okasanoch, 4TO ppuanYeckas crenuduka OTpaciel,
XapaKTePHBIX Ui HUX PEKMMOB M METONOB PEryJHPOBAHHS
pemaromuM 00pa3oM 0OyCIOBIEHBI TEM, UMEIOT JIU OHU "00s-
3bpIBAIOINYIO", "3ampeTuTeNnbHy0" WK "M03BOJUTENbHYIO Ha-
NPaBJIEHHOCTD".

Ewme onun ¢akt. Peanuzanus mpaBa, mpeTBOPEHUE €ro
B )KM3Hb — KaK 3TO 3a()MKCUPOBAIa IOPUIUYECKAS TIPAKTHU-
Ka — pa3BeTBJIIETCS HAa TPHU "(POpMBI": UCTIOTHEHUE, COOIIO-
neHue, ucnonb3oBanne. Ho 3To ke He YTO MHOE, KaK Te
JKe camble O0s3bIBaHUsA, 3ampeThl, Ao3BojieHus! "HcmomnHe-
HUe" — peanuzanms OPUANYECKUX O0s3aHHOCTEH; "coluro-
neHue" — 3anpeToB; "HCMOIb30BaHNe" — JTO03BOJICHUI.

Uem Bce 310 00BsicHuTh? OTKyna B3siach 3Ta Be3OECy-
mas Tpouna? M 4to 310 BOOOIIE Takoe (Kak FOPUIUYECKUE
KaTeropuu) — 0Os3bIBAHMS, 3aNPEThI, 103BOJeHUsA? Benb oHn
HE MOTYT OBITh TMOZABEAEHBI HU MOJ OJHY U3 KaTEeropui, KOTO-
pBIMU OmepupyeT (PUKCATOp IOPUAHYECKUX pearuii — mpa-
BOBasi JOTMATHKA, HOPUANYECKUI MTO3UTUBU3ZM, CTPOSIIIHICS
B OCHOBHOM Ha MaTepuayie IOPHIUYECKUX HOPM M C HUMH CO-
NpsKEHHBIX siBiieHHi. OHU — HU HOPMBI, HU TMPABOOTHOLIIE-
HUSI, HU IOpUANYEcKUe (aKThl, HU KAaTErOPUHU HOPUAHYECKON
TEXHUKH, a HEUTO TAaKOE, YTO, KaK CTEP)KEeHb, MPOHU3bIBAET
BCIO MIPABOBYIO MATEPHIO. ..

He cBuzmerenbcTBO JHM BCE 3TO TOrO, YTO IMEpen HAMH
0co0ObIi, Haxomsauuiics "3a" gorMoil mpasa, Oojiee rTyOOKHIA
IJIACT — WJIM QK€ HECKOJIBKO CJIO€B — IPaBOBOW MaTe-
puu?



86 UYacrs 1. Jlorma mpasa

CnoBoMm, 3a TakoH CKy4HOH, (opMaIn30BaHHOH, Onm3-
KOM K KaHLEJSPIIMHE AOTMOI ITpaBa — BCEM TEM, YTO SIBJISI-
eTCs TPEAMETOM HAyKH, KOTOPYIO MOPOH ¢ HEKOTOPBIM IIpe-
HEOPEeKeHHEM CYHTAIOT MUCLUHMIUIMHOW HU3LIErO COpTa, TO
TaM, TO 371€Ch MPUOTKPBIBAETCS KAPTHHA CJIOXKHBIX M TOHKHX
NPOLIECCOB, B TOM YHUCJIE TAKHX, KOTOPBIE CBS3aHBI C HEBE-
JOMBIMH HaM, TIyOMHHBIMH "YacTHIAMHU", UCXOMHBIMH MeXa-
HU3MaMH B MaT€PUH MPaBa.

U eme (moka naxke HECKOJBKO 3aranovHoe). Ecmu oT-
BJIEYBCS] OT BBICOKUX IOPHUIMYECKHX MAaTePUil U OOPaTUTBCS K
CaMbIM TIPOCTBIM KHM3HEHHBIM CJIy4dasiM, KOTOPBIE B CHIIy TE€X
WA UHBIX OOCTOSTENBCTB CTAHOBATCS "FOPUAMYECKUMH J1eja-
mu" (HampuMep, B3bICKAHHE AOJira Mo 3aiMy, CHop O MpH-
HAJUIE)KHOCTH JIOMa TOMY HJIM MHOMY JIMIYy, OO OTBETCTBEH-
HOCTH 3a CTOPEBLIYIO Jady — MpeaMeTe 3ajiora U T. 1.), TO
oOpaiaer Ha ceOss BHUMaHKME HEYTO, Ka3aJloCh Obl, CTPAHHOE.
Benp Tta "tpouna" (mo3BosieHus, 3ampeThl» OOS3BIBAHUSA), O
KOTOPOH TOJNBKO YTO TOBOPIJIOCH KaK O HEUYTO IIIyOOKOM,
TOJIBKO u3peaka "oOHapyskuBaromeM ceOs" B kiaccuduka-
LUSAX FOPUANYECKUX HOPM, HHOM HOPMAaTHBHOM MaTepHuale,
Ha CaMOM Jielie BBICTYNaeT Kak nepsuynoe — "Tpouna" mnep-
BUYHBIX 3JIEMEHTOB IPH IOPUIMYECKOM PEIISHUH T€X I HHBIX
JKU3HEHHBIX CUTyaluid. Besne — wneT nu pedyb O B3bICKAaHUH
CYMMBI JIOJITA IO 3afiMy WJIH, JOMYCTHM, O BO3MEIIEHUH pac-
XOJIOB IIPH CIOpe O JA0Me, 00 OTBETCTBEHHOCTH 34 CrOpPEB-
Iy Jady — MpenMeTe 3ajiora — Be3[e MPU pPa3pelIeHUU
cuTyauui, TpeOyoImux MpPaBOBOrO PELICHHsS, UX HOPHINYEC-
Kasi CyThb CBOOUTCS K "00s3piBaHuI0", "3ampety”, "m03BOJIEH-
Hoctu". Ilpuuem Bce 3TU OOsI3BIBAHMS, 3aMPEThI, NO3BOJIE-
HUSI, BBICTYNAIOIHE B CAMBIX Pa3HbIX KOMOMHALMSIX U BapH-
aHTax, — HE YTO WHOE, KaK /paeo6vle cpeocmed pPeIleHHs
IOPUINYECKHX eI

BeIxoaut, BCe TO, 4TO 4yTh BbIEe 0003HAYATIOCH B BUIE
IOPUINYECKH TITyOOKOT0, HEKOW HEOMO3HAHHOM €eIlle TAMHCTBEH-
HON "TpouIb!", CKPBITON MOJA MOKPOBOM IOPUAMUYECKUX HOPM,
Ha CaMOM JeJjie — CaMbleé YTO HU Ha €CTh NEPBUYHBIC, Ha-
YaJIbHBIE 3JIEMEHTBI IPABOBOM MAaTEPHUU.
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Urak, 3adukcupyem TOT (akT, YTO UMEHHO B JOTMeE
nmpaBa, MyCTb B BHIE "MOATEKCTA", CKPBITBIX 3JIEMEHTOB,
COZEpIKaTCs CBUNIETENIbCTBA BHICOKMX XapaKTEPUCTHUK TMpaBa
— TOro, YTO OTHOCUTCS ye He K "a30yke", He MpPOCTO K
dhopManbHOMN JIOTHKE, HE K MPaBOBOM apuMeTHKe, a, MoxKa-
Jy#, k anaredpe, K CBOEro poja BhICIIEH MaTeMaTUKe MpaBa.
He o3Hauaer nu 3TO TOro, 4ro yKa3aHHbIC HCXOIHBIEC, TEP-
BUYHbIE "YAaCTHUIIBI", MPH BCEH TMOPON TONBKO KaXKyIEHCs
MPOCTOTE, 3JIEMEHTAPHOCTH, yiKe OOpa3yrT HOBYIO, TPHUH-
IUITHATBHO BAXKHYIO CTYIEHb MITyOOKOrO TEOPEeTUYECKOro OC-
BOEHHUsI 3TOrO CJOKHOIO MCTHHHO "deyioBeueckoro” ¢peHome-
Ha — mpaBa?

3. Cyrb ugen. [Ipumio Bpemsi B MONHOH Mepe 0OBsIC-

HUTBHCSI C YUTATEJeM — CKa3aThb O CAMOMW CYyTH, 3aMbICJIE
3TOU KHUTH.
Jla, sTa KHUTa — TIOMbBITKA MOABECTH IPAaBOBEACHHUE K

VPOBHIO COBPEMEHHOM Hayku, Hayku XXI B. U TOCHEAYIOIIETO
BpeMeHd. Ho miist 3TOro, mo mpearoyio;KeHU0 aBTOpa 3THX
CTPOK, HEOOXOOMMO HE TOJIbKO B3SITb Ha BOOPY’KEHHE IOC-
THOKEHUST YeJIOBEUECKOTO JyXa — BBICIINE I[EHHOCTH IOCTH-
JKeHUST MHUPa, TYXOBHOM KYJIBTYpPbI, MOPAJIH, BBICOKHE T'yMa-
HUTapHble uaeu. [Ipekme Bcero HEOOXOAUMO MPOCTO-HAIMPO-
CTO 6CMamv nA NymMv OetCMEUMENbHOl HAYKU — TaKOU Ke,
KaKk M MyTb BCEX APYTHX HAyK, W3HAYaJbHO HACTPOEHHBIX Ha
pellleHne TEeXHUKO-MPHUKIIATHBIX 3a71a4. €CTeCTBEHHBIX, TeX-
HUYECKMX, MOCTUTIIMX HbIHE (PaHTACTUYECKOrO YPOBHS pas-
BUTHSA. V1 Ha TaKOM IyTH, ONUPAsCh HA MHOTOBEKOBBIE JOCTH-
JKeHUST TIPABOBENIEHUS U PACIINpPsisi BMECTE C TEM B COOTBET-
CTBHH C JIOTUKOH HAyKH MpeaMeT U METOAbl HAyYHOTO OCBOE-
HUSI TIEUCTBUTENIBHOCTH, HONBIMAMbCS PA36UMb MEOPUIo, He
HOKUOAQsL NOYGY Npae6d, T. e. 4 epe3 NOCMUINCeHUe
camMoill mMamepuu npasda.

Takum 00pa3oM, CyTb HAEU, KOTOpas JIEXKHT B OCHOBE
MOMCKAa HOBBIX IMOAXOMOB K IPaBy, — HE B TOM, KaK MOKET
MOKa3aThbCsl Ha IEPBbIM B3MUIsA, YTOOBI PAaCMpOCTPAaHHTh Ha
npeaMeT PUANYECKUX 3HAaHHWN, 4acTO pacCcMaTpUBaeMbIN
TOJIbKO B KaueCTBE yjesia BCEro JUINb "FOPUIANYECKOTO II0-
3UTUBHU3MA", BBICIIIHE IEHHOCTH IYXOBHOMN, T'YMaHUCTUYEC-
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KOH, MOpaJbHOW KYJbTYpbl (OHHM, MOTY 3aBEPHUTb, MPH TOC-
JIeOBATEIbHO HAYYHOM moaxonae Hukyaa He yinyT). CyTb
uaen HacTosimel paboThl B TOM, YTOOBI ¢ Y4€TOM HOBBIX Ma-
TepuayioB (OCHOBAaHHBIX Ha COBPEMEHHBIX (UIOCOPCKUX NaH-
HI:IX) NORLIMAMbCEL BbUMU Y € pes a Hainus ¢ca Mo i
npaeoeoi Mamepuu na wogudi yposens nayku. M
HE OKaxkeTcs Ju Toraa (3TO BXOAUT B 4YHCIO Hambonee
COKPOBEHHBIX W 3HAYUMBIX MPEIINOJIOKEHUI aBTOpa), YTO
"cekpernl" MpaBa Ha TAaKOM YPOBHE — 3TO M €CTb BBICIIHE
YeJioBeUeCKHe [IEHHOCTH, KOTOPbIE KaK pa3 U OTBEYaIOT IJIy-
OOKUM MOTPEeOHOCTSIM B MpaBe COOOIIECTBA JIFOAEH B HbIHEI-
HIOIO ATIOXY CYIIECTBOBAHUS U PA3BUTHUS Y€JIOBEUECKOrO poaa?



Yacte BTOpas
Teopus npasa. HoBbie moaxoasbl

I'maBa yeTBepTas
Oo6mas (MHCTpYMEHTaJIbHAs ) TEOpHS MpaBa

§ 1. HoBbIE MOAXOBI K TPABy —
MOCTAHOBKA MPOOJIEMBbI

1. O TeHaeHuusix U '"'mMoBOpOTax' B pPa3BHUTHH HAYKH
HoBoro Bpemenu. ITorpebHOCTH B 00JaCTH HAYKH AIIOXH, Ha-
crynuBiieii mocie [Ipoceemenus;, Oyp:Kya3HbIX IEMOKPATH-
YECKHUX PEBONIIOIUH, — MOTPeOHOCTH KamuTain3Mma, "neno-
BOU mpakTuku". B obmactu Hayku, UMEIOIIEH TeXHUKO-TIPH-
KJIQTHOW XapakTep, 3TH MOTPEOHOCTH KOHLEHTPHUPYIOTCS Ha
TOM, 4TOOBI BBIUTH 32 PAMKH, NMPOJUKTOBAHHBIE MPEIIIECTBY-
OIUMH YCIIOBUSMH aHTUYHOCTU U CPEIHEBEKOBbS, YBHUIETH
pealibHbIE SIBJIEHUs BO BCEH MX MOJHOTE M "0OOHAKEHHOCTH".
A 3TO, Kak MOKa3ajo MOCJeaylolee pa3BUTHE €CTECTBEH -
HBbIX M TEXHHUYECKUX HAayK, U BBIBOJUT HayKy (4epe3 CBOEro
pona "moBopoThl" W "3ursaru") Ha Ooyiee BBHICOKUH YPOBEHB
3HaHU, OTBeUaO K 3anpocam HoBoro BpemeHu.

HcxonHplil NyHKT B TAKOM Pa3BUTHU HAYKU — 3TO B CO-
OTBETCTBUU C 3aMPOCAMU BIOXU y2nydieHue 6 camy mame-
puio npeomema OAHHOI cghepvl 3HAHUII.

Kazanock Obl, u 6e3 Takoit morpednoct HoBoro Bpeme-
HU, MIPABOBENEHUE KaK MPUKJIaaHAs HaykKa U Tak (BPOBEHb C
OPYyTUMU HAayKaMU €CTeCTBEHHO-TEXHUYECKOTO Mpoduiis, K
TOMY 3K€ BO B3aMMOJAECHCTBUU C HUMH ) IOAXOAUT K MPaBY

"EcTh HcTOpHUCCKHE JAHHBIC, CBHACTEIBCTBYFOIIUE O TOM, YTO HE TOJIbKO
MPABOBCICHHEC BOCIPHHHMAJIO M3BCCTHBIC MCTOOBI M IPHEMBI H3 €CTC-
CTBCHHO-TCXHHYCCKHX 00JIACTCH 3HAHME (HAIIPHMEP, MO IPHEMAM TOJKO-
BAHMA), HO CYIMICCTBYCT M BCTPSUHBIA MPOIECC — BOCHPHATHS ITOCIICIHH-
MH JOCTIDKCHHH AHAJMTHYCCKOM IOPHUCIIPYACHIIHH, MCTOIOB H IIPHCMOB aHA-
732 OO BCKTUBHBIX (DAKTHUCCKAX JAHHBIX.
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KaKk K OOBEKTHUBHO CyLIECTBYIOIIeH "marepuu", TpeOyromei
aHATUTHYECKON TpopaboTKu. Pe3ynpTaTtoM Takoro noaxona u
CTaJ0 KOHCTaTHpOoBaHWe (PpeHoMeHa u3 OOJNACTH HOpUANYEC-
KHMX peajuii, Ha3BaHHOTO "norMoi nmpasa".

B norme ke mpaBa — ¥ 3TO HECOMHEHHOE JOCTHXKEHHE
AQHAIUTUYECKOHN IOPUCIIPYAEHLIMH — LEHTPaJbHOE MECTO 3a-
HsUJTa KaTeropus ropuouveckas Hopma. Bce WHbIE MpaBOBBIE
SIBJICHUS, OXBAaThIBAEMbIC MMOHATHEM "AOrMa mpasa’, m— 3a-
KOHBI, IPYTrUe€ UCTOYHHKH TPaBa, IOPUAUYECKOE TOJIKOBAHHE,
aKThl IPUMEHEHHsT — OKAa3aJIMCh 3[1€Ch YaCTHLIAMH IPABOBOH
MaTepHUH, HaXOMSIUMUCS MOJ 3TUAOW HOPM IpaBa, B U3BEC-
THOM OTHOIIEHUH OT HUX MPOU3BOJHBIMU.

Takoli moaxox K Martepuu npaBa o0JanaeT 3HAYUTEJb-
HOM Hay4HON M NPAKTHYECKOHN LIEHHOCTHI0. Benp MMEHHO 10pu-
IMYECKHUE HOPMBI, B OCOOEHHOCTH HOPMBI, COIEpPIKALIUECS B
3aKOHe (KOJIeKcax), MPEeACTalOT B BUE JIOTMYECKU OpPTaHU30-
BaHHOM CHCTEMBbI, BBIPAXKAIOT "pEryJATUBHYIO LIEHHOCTb" Tpa-
Ba, MOHSATHBI M 3HAYMUMBI KaK JUIsI TEOPETUKOB, TaK W IS
IOPUCTOB-TIPAKTHKOB, BCEX JIFOAEH, COMPUKACAIOLINXCS C Mpa-
BOBBIMH Bomnpocamu. [Ipu Takom (HOpMaTuBHOM, (hOpPMaIbHO-
IOPUINYECKOM) B3DJISIZE HA MPAaBO MOXKHO ¢ (HOpMajbHO-JIO-
I'MYECKON CTOPOHBI Pa3o0paTbCsi ¢ OCHOBHBIMH TOHKOCTSIMH
NPAKTUYECKH BAKHBIX 3JIEMEHTOB IOPUINYECKONH MAaTEepPHH, CO
MHOTHIMUA TE€OPETUYECKH U MPAKTUYECKH 3HAYMMbIMU Mpobiie-
MaMH — OCOOEHHOCTSIMH W Pa3HOBHUAHOCTSIMHU FOPUIANYECKUX
HOpM, UX TOCTpOeHHeM, popMaMHu UX 3aKPEIUIeHUs, MpuMe-
HEHUSI, TOJTKOBAHUSI.

U Bce xe B ycnoBusax OypiKya3HbIX PEBOJIFOLIMI U B IOC-
Jenyrolee BpeMs OKa3ajloCh, YTO JTOTMBI MpaBa (Kak peajb-
HOW MPaBOBOW MaTepuu) IJIsl pPeau3alud 3alpOCOB HOBOH
3MOXU HENOCTAaTOYHO. B XW3HM nrOfel, NPUTOM B CBSI3HU C
IOPUIMYECKIMH BOMPOCAMH, BCe OOJbIee 3HAYEHHE CTaJU
npuoOpeTaTh AyXOBHBbIC, T'YMAaHHUCTUYECKUE LIGHHOCTH U HIe-
ansl. BOT U mpunuioce, BO3pOXkaasi U aKTHBU3UPYS (PUIIO-
co)ckue TEHIEHLIUH aHTHYHOCTH U CPEIHEBEKOBBS, Pa3BU-
BaTh B MPABOBENECHUH UOeU eCMeCmEeHHO20 npaesa. A 3atem,
yxke B XX B., ycunusimu Gpuinocodos u mpaBoBeIOB MpUaa-
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BaTh TAKYIO OpUEHTALUI0 (PriocoCcKO-PaBOBON MBICIH, KOT-
Ja OHA YCTpeMJICHAa Ha pPeajM3alii0 BBICOKHX CBEPIICHUN
bunocopry, HEM3MEHHO CBSI3BIBAIOIINX MPABO C TAKUMHU Ka-
TeropusMy, Kak "cBobopma', "crnpaBemMBOCTB", "MOpaibHbIE
KpuTepuu aoopa u 3ya".

Ho xakoBO k€ mpu TakOM pa3BUTHUU COOBITHI B Hayke
OKa3aJIoOCh MECTO B CHCTEME HAy4HbIX 3HAHUH COOCTBEHHOH
MPaBOBOI MaTepuH, BBIpAKEHHOW B AorMe mnpasa? YBBI, Kak
Yoice OTMEUAJIOCh paHee, pealibHbli MaTepuajl OPUCTIPYIEH-
UM "3acTpsur” Ha cTaauu Cyryoo (GpopManbHO-IOPUIHYECKOM
ero npopaboTKH, HEOOXOIUMOH M IOPUAHYECKON MPAKTHU-
KM, ¥ OOpen ClaBy BCEro JHUIIb MPEAMeTa "FOPUIAHYECKOTO
MO3UTHBH3MA" — HEKOEro, JIMIIb MO MParMaTUYeCKuM CcOo00-
PAXEHUSIM TEPNHUMOTO "OCKOJIKA" MPOILIJIOTO, TUCIHUITIAHBI
nosiHoM "opMaym3ma" 1 "mOrMaTUKH" — HAOBOJIBHO HU3KOT'O
HAYKOBEAYECKOTO YPOBHS (YTO M TOBJIEKJIO 3a COOOH, Kak
OTMEeuaJoch paHee, pa3peiB B Hayke mpasa [L 3. 2], xkorga Ha
OJTHOM TIOJIFOCE OKa3aJHCh Cyry0O MparMaTuyeckue peaiiu
NPAaKTUYECKOH FOPUCTIPYIEHINH, Ha IPYrOM — BBICIIHE Y-
XOBHBIE LICHHOCTH W UIEaJIbI).

U ¢ stux mosunuii naske obmereopeTudeckue Gpunocod-
ckue pa3paboTKu AOrMbl NpaBa (Kak U MHOTHE CIELHAIbHBIC
UCCIIEIOBAHMS JOrMaTH4YeCcKol ropuctpyaeHim XIX—XX Bs.),
KOTOpPBbIE HEMOCPENCTBEHHO HE CBSI3aHbI C TEKYIIMMHU MOTPeO-
HOCTAIMU TNPAKTHKH, CyJAs MO BCEMY, MOKA3JIUCh HEMAJIOMY
YHCIy MPAaBOBENOB, U TeM 00jiee — CHenHaJrcTaM HHBIX OT-
pacieil 3HaHW#, CBOEro poaa "TEOpeTUUECKUMU HU3JIUIIECTBA-
MHU", 3ayMHBIMHU HU3bICKAMU Ha MOMNpHUILE "HayKd pagud Ha-
yKU", HHKYeMHBIMH (PHIIOCOPUUECKUMH paccykaeHusIMu. Tem
Oonee, Takue OLEHKH NMPEICTABHIIMCH YMECTHBIMH, TTOCKOJb-
Ky MonoOHbIe MCCIENOBAHUS NMPOBOIMWINCH COBETCKHMHU TIpa-
BOBEAMU B YCJIOBHAX TOTAJIMTAPHOIO PEXHMA, MyCTh U C
UCTIOJIb30BAHUEM COBPEMEHHBIX (PUIOCOPCKUX HAHHBIX, HO-
BEHIINX METOOJIOTHIECKUX TTOXO/OB.

Mexny TeM pe3yibTaThl 00LIeTeopeTHieckux Guiocod-
CKUX pa3paboTOK AOTrMbI Mpasa (B OCOOEHHOCTH IO BOMPOCAM
cBOoeoOpa3ust mpaBa Kak HOPMATHBHOW CHCTEMBI, CTPYKTYPbI
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mpaBa, MEXaHH3Ma MPABOBOIO PEryJMPOBAaHMsS) KaK 3TO HU
NapagoKCalIbHO, CMANU BbIXOOUMb HA WUPOKUI KpPY2 npd-
B0BHIX S16JIEHUI, He CBOOSMUXCS K OOHOU MONbKO doeme npd-
6a. U B 5TOl CBs3U Haualia 1aBaTh O ceOe 3HATh MMEPCIEKTHRA
CYLIECTBEHHOTO yriyOJIeHHs TEOPHH TIPABa.

U BOT TyT ciienyeT Kak pa3 MPUHATH BO BHUMAaHUE, YTO
B 4YEeM-TO TOXOXKee MapagoKCajIbHOE CIEeIUIeHue 00CTOs-
TEJIBCTB M UMITYJICOB s YTITyOJIEHUS] HAYYHBIX 3HAHUN KaK
pa3 | Cay4aercsi B MCTOPUU HAayKu BOOOINe. MHOTHe OTpaciu
TEXHUYECKUX M €CTECTBEHHBIX HAyK Iepel CBOUM BO3BBI-
HIEHHEM WCObITAU Ha cede BJHMsSHUE MOMOOHBIX 0OCTOs-
TEJIbCTB — HA4YMHASI OT WHTEJUIEKTYaJbHbIX YBJICUEHUN Ha
nonpuine "HayKu pagd Hayku'", JDKeHaydHbIX cOOeB (ayxu-
MUsI, aCTPOJIOTHSI) IO JKECTKO 3TOMCTHYECKHUX "3aKa30B" Mmpo-
MBILIJIEHHOTO KAaMHUTaJu3Ma W HCTPEOUTENbHBIX MOTPEOHOC-
Tel BOMHBIL.

Uro HM TOBOpH, 3/€Ch ONpenesstonee 3HAYCHHE MPH-
oOperaeT cam pe3ysIbTaT HAYYHBIX pa3paboTok. B Tom vuc-
Jie TeX pa3paboTOK, MPOU3BOASIINX BIIEYATIIEHUE HEKUX CXO-
JACTUYECKUX (PUIOCOPUUECKUX YIpaKHEHUH, KOTOpbIE B
00J1aCTH TIPABOBENEHUSI OQIOM HOBble OAHHbIE 8 OMHOULeHUU
"camoit" wpuduueckoi mamepuiu.

3HAYMUT, B YKa3aHHOM BBIIIE CIETUICHUH COOBITHH HET
HU4Yero crpaHHoro. M 3Ha4uT, ¢ 3TOW TOYKHU 3PEHUS MPUME-
poM, a OBITb MOXKET, U CyIbOOH FOPUIMYECKUX 3HAHUMN SIBIISI-
€TCs pa3BUTHE APYTHX, TaKKe HM3HAYAIbHO MPUKIATHBIX,
TEXHUKO-TIPAKTUYECKUX HAayK (BKJIOYash MEAUIUHY, aCTPO-
HOMHIO, TEXHHUKY TPaZOCTPOUTEIHCTBA, BOJOCHAOKEHMUSI, UP-
pUranuu u ap.), — pasBUTHE, KOTOPOE, PO TOPO uepes
TYIHUKOBBIE, JKEHAYYHBIE, CIEKYJSATUBHbIE U3TUOBI M TIOBO-
POTHI, a TJIaBHOE (Hake B 3THX M3JIOMax) 4epe3 B3JIEThI yMa
U TEHUS], BBIILIO B UTOTEe HA BBICIINE JOCTUXKEHHS €CTECTBEH-
HBIX U TEXHUYECKUX 3HAHUH — TEOPETUYECKYI) MEXAHHKY,
KUOepPHETUKY, TEHETUKY, MOJIEKYJIIPHYIO XuMui0. M nmputom
B CHUJTy HEBEJIOMbBIX 3aKOHOB Y€JIOBEUECKOTO OBITHS OKA3aJIoCh,
YTO UMEHHO TaKOTO POJAA BBICIINE JAOCTIKEHHS yMa W Hay4-
HbIE TTPOPBIBBI KaK Pa3 U HY>KHBI B MPAKTUYECKOM OTHOIIIE-
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HUU, TaK KaK OTBEYAIOT MOTPEOHOCTSIM HOBOH 3MOXU Pa3BH-
THSI Y€JIOBEUECTBA.

2. Ot wpuan4vecKoii 10rmul, ee GopMaIbLHO-JTOTHYEC-
KHX NPopadoToK, — K 00Jiee BLICOKOMY YPOBHIO MPABOBBIX
3HaHui. [IpyHIMNIUATBHO Ba)KHBIM MYHKT AJS MOHUMAaHUS
MEPCIEKTUBBI PA3BUTHSI TEOPUHU TPaBa 3aKIIOYAETCS B TOM,
YTO IPHU TINATEJbHON aHAJUTHYECKOW MPOpabOTKE MOTMBI
npaBa (a eme Oonee mpu punocodpckux ee paspadboTkax,
KOT/Ia UCIOJIB3YIOTCS COBPEMEHHbIe (UIOcO(CKUEe TaHHBIE)
CaM XOJI HAay4YHbIX HMCCIIEIOBAHHUI TMPUBOIUT KaK U B HHBIX
00J1aCTSIX TEXHUKO-MPUKIATHBIX 3HAHUN K TOMY, YTO OTKPBI-
BAIOTCS HOBbIE Hay4YHbIe TOPU3OHTBI — HOBbIE NOOXOOHbL.
B obnactu ropuaInYecKux 3HaAHUI — HOBbIE NOOX0O0bI K NPAG).

KonedHo, 1 31ech OCHOBOW yriyOJieHHsi HAY4YHBIX 3Ha-
HUH SIBIIIETCSI aKTUBHOE HCIIOJIb30BaHUE (PUIOCODCKUX MaH-
HbIX. Eciu 9Ti nanHbie "cpabaThIBAIOT" M JAIOT 3HAYUTEIb-
HOE TpUpalleHue 3HAHUI Ha MaTepuaiax JOTMbI MPaBa, TO
y>K B OTHOIIIEHUU TPABOBOTO MaTepuajia, He CKOBaHHOTO "pam-
KaMU TPAKTHYECKOW HOPUCTIPYACHUUU", U TPEXKIE BCETO B
OTHOIIEHUH TpaBa B I[€JIOM, KaK TOBOPUTCs, "caMm Oor Be-
nen" — MOXKHO YBEPEHHO OXXHAAThb KPYIHOTO MPOPbIBA B
teopun. Tem Oosee uTO BCsi OOIIECTBEHHAs] HAyKa, C YYETOM
nepenoBbiX GUIOCOMCKUX TAHHBIX, B HACTOSIIIEE BPEMS Cy-
HIECTBEHHO MPOJBUHYJIACh B TIOHUMAHUK CAMUX OCHOB OOlie-
CTBEHHOM »ku3HU — "oOmecTBa" u "musunuszauuu". U, 4ro
HE MEHee CYIeCTBEHHO, B TaKOM MPOJBIKEHUU BIIEpeN CO-
[[UAJIbHBIX HAayK B LEHTPE BHUMAHHS YK€ OKa3ajaach MpaBO-
Basi Mpo0ieMaTHKa — MECTO U POJIb MPaBa B JKU3HU U B Pas-
BUTHH OOIIIECTBA.

U BCce ke KIIFOYHMK, OTKPBIBAIOIIUN MyTh K HOBBIM MO~
X0JlaM B Teopuu mpaBa, — (HakThl (KaK 3TO CIAy4aeTcs B
HAyKe), HAa TEePBbIA B3TJISAA, HE OYEHb CYIIECTBEHHBIE, Ka3a-
Jock Obl, naske mano3ameTtHbie. [Ipu pa3paboTke HEKOTOPBIX
BBICOKO3HAYHBIX MPABOBBIX KATErOPHUIl HA MaTepuayie JAOrMbl
npaBa, MPOAUKTOBAHHBIX (HHUIOCODCKUMH JAaHHBIMU, — Ta-
KUX, KaKk "IpaBOBOM pexkum", "MeXaHHU3M MpPaBOBOIO pery-
nupoBaHus", "mpaBoBas cuctemMa", — OOHApPy’KUBAETCS, YTO
HEKOTOpPBIE YK€ U3BECTHBIE "TI0 IOPUANYECKON norMe" mpa-

4 BocxOXAeHHE K IIPaBy
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BOBBIE SIBJICHUSI — CyOBEKTHUBHBIE MPaBa, OPUIUYECKUE CaH-
KLUW, UHIWBUIYAJbHbIE aKThl U Jp. OKa3bIBAKOTCS (pparmeH-
TaMU JEHCTBUTENILHOCTH, KOTOpPbIE HE TOTJIOIIAIOTCS TPeN-
CTaBJICHUSIMU O HOPHUIUYECKUX HOPMAX, a 3aHUMAIOT B Tpa-
BOBOW MaTepHU CBOE, CAMOCTOSITEIbHOE MECTO U HIPAIOT B
Hel CBOM, CaMOCTOSITEJIbHblE (PYHKIHU (MECTO M POJib, HE
YCTyMaKoIUe MOJIOXKEHUIO U (YHKLUSAM LIEHTPAJIBHOTO 3BEHA
IOPUAMYECKON TOTMbl — KO PUINYECKIM HOPMaM).

HmenHo stor "kiarouuk" OOYyCJIOBIMBAET CaMble CyIie-
CTBEHHBIE C TOYKH 3PEHHsI HAYYHOMW MEePCIEKTHBBI CJISICTBHS
HaykoBemueckoro mopsinka. OOyCIOBIUBAET HE TOJBKO Cy-
wecmeennoe pacuiuperue (HpaxkTUIECKOro marepuaja oOime-
TEOPETUYECKUX 3HAHWM, HO W, TJIABHOE, KOHCTATALUIO CYuje-
CMB0BAHUs NPABo6oli mamepuu Kax maxoeoii ("marepuu",
HE CBOAMMOM K OPUIUYECKUM HOPMaM).

A 3TO BBIBOAUT MPABOBYK) TEOPHUIO HA TAKOH YPOBEHD,
KOI'/Ia MPaBOBbIE SIBIEHUSI MOTYT IMOJYYUTh COOOpa3HO Tpedo-
BaHHSIM BPEMEHH TEOPETUYECKOE OCMBICIIEHUE BO BCell CBO-
eli MOJTHOTe KaK TaKOBble (B €JUHCTBE BCErO KOMILIEKCA Mpa-
BOBBIX SIBJIEHUI) M KOT/Ia MTPaBOBAasi MATEPHs B LIEJIOM MOXKET
PacKPBITh CBOM Ka4yeCTBA, CBSI3M M COOTHOIIEHHSI BBICOKOH
Hay4YHOU 3HAYUMOCTH.

Takoro pona Hogwiilt n00X00 k npasy (KOTOPBIA yiKe UC-
MOJIB30BAJICSA B psife oOjacTel HPUAMYECKUX 3HAHUM, B TOM
YHUCJie B MPABOBOI COLMOJIOTHH, B CPABHHUTEJIHLHOM IPaBOBE-
IeHnr) 1 OOOCHOBBIBAETCS B HACTOsIIIEH padoTe.

Takum obpasom, "ouepennas" (mocjae HOrMaTHYECKOU
IOPUCTIPYICHLIMK) CTYTNIeHb B IOHUMAHHUH TPaBa 3aKTI0YaeTCsI
B TOM, YTO MPEAMETOM aHaJN3a CTAHOBUTCS 6 C 5 TPaBOBas
MaTepusi — TPaBOBasi MaTepPHUsl B LEJIOM (a mputom 0Oe3 ee
UMIIEPATUBHON MPUBSI3KU K IOPUIUYECKUM HOPMaM U C y4e-
TOM UX pa3sHOOOpa3us u OCOOEHHOCTEW B PAa3IMYHBIX HAIUO-
HAJTbHBIX CUCTEMAaX U CeMbSIX MPaBa).

W torpma oka3biBaeTCsl, YTO MPABOBOH MaTepUH MPUCYIIU
TaKkue OCOOEHHOCTH, KOTOpbIe HEM3OEKHO 6b1600sm HA HO-
BBl YPOBEHb TEOPHUHU, IIe, KAK MOXHO MPEANOJIOKUThb, U
MOTYT OBITh PACKPBITHI BHICOKHE LIUBHJIN3ALIMOHHBIE [IEHHOC-
. [ TaBHOE 371€Ch 3aKJIF0YAETCsl B TOM, YTO UMEHHO MPaBoO-
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Bas MaTepHsi, HE CBOAMMAS K OJTHUM IOPUIUYECKUM HOPMaM,
a TIpEACTaBJIEHHAss BO BCEM CBOeM OObeMe, BO BCEU CBOeW
MHOTOTPAHHOCTH, IO3BOJISIET OCYIIECTBIISITh YIIIyOJICHHYIO
TEOPETUYECKYIO pa3pabOTKy MPaBOBBIX MPoOJeM, OOHAPYKUTh
oco0yro "M3IOMHUHKY" B MpeAMETe MPaBOBOH TEOPHU paccMart-
puBaeMoro yposHs — Jioeuku npaea [11. 9. 1].

A 0oTCIOIa — TIOHMMaHHE TOTO, YTO C TOYKH 3PEHUs MO-
noOHOro moaxona cama no cebe npasoeas mamepus™ B 0CO-
OEHHOCTH paccMaTpuBaeMasi NOJ YIJIOM 3pEHUs FpHINYEC-
KOH JIOTWKH, JEMOHCTPUPYET Jake Ha TEXHUKO-IOpUANYEC-
KOM, UHCTPYMEHTAJIbHOM YPOBHE CBO 0 Ta W HY — caMa
no cebe gedem K MOCTHIKEHUIO XapaKTEPUCTHK IMpaBa Hanbo-
Jiee BBICOKOTO JUTS JKH3HU JIFOAEH MOpsiaKa, KOrna mpaBo, Kak
MBI YBUAHUM, PACKPbIGaem cedsl 6 8bICOKOUEN06eYeCKOM, 2YyMd-
HUcCmuuyeckom omuoutenuu (4TO0 KaKk pa3 BO MHOTOM H MO-
JKET, MO0 aBTOPCKOMY TPEATIONOKEHHUIO, SBUTHCS OXKUIAEMbIM
pe3ynbTaToOM AAaHHOW padoThl W, CTAIO OBITh, MPEAMETOM
PAcCMOTPEHHS B MOCIEAYIOLINX TJIaBaX KHUTH).

3. IIpennoceuiku. pyrue daktopsl. A ceiiyac — 3ame-
YaHue OOIIEero COLMOJIOTHYECKOro, MOXKAIYH, JaXKe HIe0Jo-
I'MYECKOTO TOopsiAKa. 37ech ClenyeT MCXOOUTh M3 TOrO, YTO
NPOBEIAEHHBIC B IOPHINYECKON HAYKEe COBETCKOTO BPEMEHHU
OTHeNbHbIe YrTyOJeHHbIe MPopaboTKH MaTepHUu Mpasa, Mpo-
JOJKasi HA OCHOBE HOBEWIINX (PUIIOCO(CKHUX NAHHBIX MCKOH-
HbI€ AHAIUTUYECKUE HCCIETOBAHUS, MOTYT OBITh OXapakTe-
pu30BaHbI HE Ooyiee YeM MpeonoculIKd K BBIBOAAM KOHIIETI-
TYaJIbHOTO TOPSAJKA, K 3HAYUTEIBHOMY IMOBOPOTY B TEOPHUHU
npaBa. He Oonee 4eMm mpeAnoCchUIKON OKa3bIBAOTCS U METO-
JOJOrHYecKre pe3epBbl Grocouu B OTHOIIEHUH BCEH *mpa-
BOBOW MaTepuu, Npasa B LIEJOM.

st Toro, 4ToObl yKa3aHHbIe MPOPabOTKH MOTJIH TIPHOO-
pecTu KOHIENTyaJbHbIN ('TOBOPOTHBIN") XapakTep B TEOPUHU
npaBa TpeOyeTcst He TOJBKO OCBOOOXKAEHHE OT AOKTPUHEPC-
KHX HUACOJIOTHYECKUX TOCTYJIATOB OPTOAOKCAIBHOIO MAapKCH3-
Ma-JICHUHU3Ma, UMEIOIUX 10 CBOEH CYTH aHTHIPABOBYIO
HAIPaBJIEHHOCTb, HO H OOpEeTeHHE IOPUAHYECKUMH 3HAHUS MU
COBPEMEHHON  2YMAHUCMUYECKON — 00YXOMBOPEeHHOCMII,
PaCKpBIBAIOIIEH B YCIOBUSIX Mepexoa cooOmecTBa JIoAeH K



96 Yacts I1. Teopus mpasa. HoBbIE MOAX0IbI

MOCJIEIOBATENbHO AEMOKPATHYECKUM, JTHOEPabHbIM [IMBHUIIN-
3aIMSIM CYIIIECTBO U CMBIC COLIMAJIbHON M JTyXOBHOM KM3HH,
KyJbTypbl U Oynymiero 4enoBedecTBa. Hy u mpocto — CBO-
0O0JbI MBICJTH, TBOPYECKOTO TIOMCKA.

B Poccun, Ha Teppuropun pacnagaromierocss CCCP Ta-
KOr0 pOJia U3MEHEHUs] HavaJld MPOUCXOAUTh B KOHLE 80-X U B
90-e IT. B YCJOBUSIX CJIOXKHBIX, MTPOTUBOPEUHMBBIX ITPOLIECCOB
KPYLIEHUS KOMMYHHCTHYECKOTO CTPOsS W OOpeTeHUsT MHCTH-
TYTOB M LIEHHOCTEH COBPEMEHHOrO IPaXKIaHCKOTo OOINeCcTBa,
COBPEMEHHON MaTepHaJbHON U JYXOBHOU KYJBTYPBI.

W, manmo monarath, UMEHHO CeWvac, B HadaJie HOBOTO
TBICSYENIETHSI, YK€ C JOCTATOYHON YETKOCThEO OOO3HAYMIIHCH
U Bce OoJiee YTBEPIKIAIOTCS TaKUe€ MHPOBO33PEHYECKUE, Y-
XOBHbBIE TIPEAMOCHUTKY (B MICOJOTHH COBPEMEHHOTO I'YMaHU3-
Ma, MEPCOHATUCTHYECKONH (HIOCO(HH, TEMOKPATUH, KYJIb-
TYpBI TIPaB 4eynoBeka, yrayomstomuxcs Gunocodckux uccie-
OOBaHMI MO BOMPOCAM METOJOJIOTHH), KOTOPBIE MO3BOJISIFOT
HE TOJIbKO CBECTH BOENMHO U TPONOJKHUTH YIIyOJEeHHbIE
npopabOTKU TpaBa, HO W ONMPENENIUTh HA OCHOBE MHOTOBEKO-
BBIX JIOCTHIKEHHU MPaBOBOW KYyJIbTYypbl HOBBIC IMOIXOABI B
MPaBOBON TEOPUHU.

4. HoBble HOAX0AbI K HPABY — MHCTPYMEHTAJIbHAS Te-
opusi. Konb Ckopo OTIpaBHBIM MYHKTOM TaKHUX TOIXOIOB K
MpaBy, KOTOPbIE MOTYT OBbITb Ha3BAaHbI HOBBIMH, SIBJISIETCS
Hay4Hasi pa3paboTKa 68ce20 IpPUOUYeCcKO20 UHCIPYMEHMAaPUs,
HE CBOAMMOIrO K OJHHMM JIMIIb HOpMaM IpaBa, TO TEPMHH
"HOBBINH" (CTPANAIOIINI 3HAYUTETHHONW HEONPEAEIEHHOCTHIO,
7a U HEHYKHOH MPETEHIIMO3HOCTBI0) MOXKET OBITh KOHKPETH-
3upoBaH, yrouHeH. OOOCHOBBIBaeMbie B 3TO paboTe HOBBIE
MOAXOJbI K MPaBy MO TOJBKO YTO yKa3aHHBIM OCHOBAHMSIM
MOTyT OBITh, IYCTb U CO 3HAYUTEIBHBIMH OrOBOPKAMH, Ha-
3BaHbl UHCMPYMEHMANLHBIMIU.

KoneuHo, nst Kakmoro, KTO 3HAKOM C MPABOM, OYEBU/I -
HO, YTO PEIIAIOINNN KOMIOHEHT €ro MJIOTH — 3TO HOPMBI.
Ho HOpMBI TIpu BCe# MX CaMOIIEHHOCTH — 3TO B 00JacTH
npaBa He Oojiee yem "cpencta", "uncrpymentol". K Tomy
K€, CTOUT TOJIbKO TOMBITAThCS, HE OTPAHUYUBASICH' OAHUMU
HOpMaMH, "KOMHYTh NMOTIy0xke", Kak cpa3y ke CTAHOBUTCS
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Hen30eKHOH MOCTaHOBKA BOMPOCA O BCEM KOMILIEKCE MPaBo-
BBIX SIBIICHUH KaK O cpeocmeax (T. €. UHCMmpYyMeHmax) opu-
TUYECKON peryJIsiiyu.

U Bor TOrma, CTpemsicb BBIPBATbCA U3 "IJIEHA HOPM",
MOPOIUBIIETO, KaK YK€ OTMEYaioch, pasHOOOpa3Hbe HOP-
Ma THUBUCTCKHME KOHLeNIWH (BIOJHE OMpaBAaHHBIC MO PSAY
MYHKTOB, HO BCE K€ TEOPETHUYECKU TYMHUKOBBIE), MHOTHE
MpaBOBEbI, B OCOOEHHOCTH Ha IO4YBE OOIIEro, MpeleaeHTHO-
ro mpama, CTaju OOpaIaThCs K SIBJICHHUSIM HEHPUIAYECKOTO
(MeTarpUANYeCcKOro) Mopsiika — HEMOCPEACTBEHHO 3KOHO-
MUYECKUM, CeMEHHBbIM, OBITOBBIM, MHIMBUAYAJIbHOU KU3HU
moxeit. OTcroaa psii COLMOJIOTHUECKUX TEOpUil — '"TIpaBOBOTO
peanu3ma", "cBoOOAHOro mpapa", B TOM YHCJI€ U TaKOH, KO-
TOpasi IPsIMO Ha3BaHA UHCMPYMEHMATbHOI.

MoskeT BOZHHUKHYTBH BOIIPOC: B UeM ke toraa aeno? Ka-
KOBO TOTrAa, CIPAIIUBAETCS, Pa3IMuhe WHCTPYMEHTAJIbHOMN
TeopuH, 0OOCHOBBIBAEMOM B JaHHOW paboTe, U OJHOMMEHHOI
KOHLICTIUH COLUOJIOTHYECKOTO MPoduIsi?

A B -TOM, HaJl0 MOSICHUTB, YTO HAy4YHAsl MBIC/Ib U Hay4-
Hble 0000IIeH s, XapaKTepHbIe ISl HHCTPYMEHTAIbHON KOH-
LEMUUA COLUOJIOTHYECKOTO MPOQPUIs, pacCMaTPUBAIOT KaK
IOpUIUYECKHe, TaAK U MHOTOOOpa3HbIe HEHPHUIUYECKHUE SIBIIE-
HUSL 8 OOHOM PsI0Y. W BCIENCTBUE STOTO HOKUOQIOM YHUKAb-
HYI0 nOuY8y npaea, ero creunuduueckuii MaTepuas — BCE TO,
YTO OTHOCHUTCSI K MPABOBOM MaTepuu Kak CBOeOOpPa3HOMY sB-
JIEHUIO COLMAJIbHOM neticTBuTenbHOCTU. U (pakThl HaydHOM
JKU3HH, OCOOE€HHO (hakThl MOCJAETHETO BPEMEHH, CBHIETEIIb-
CTBYIOT O TOM, 4TO MOAOOHBIE HAIMPABIIEHUS B HAYKE, UMEKO-
IIMe B 3aroJIOBKE CJOBO "mMpamo', Ha Aelie HepeaKO CTaHO-
BATCS TUCLUIUIMHAMU 3KOHOMHYECKOTO HJIU COLUAJIBHO-TICH-
XOJIOTUYECKOTO TOPSIAKA, WUIH COOPHBIMH, MOMYAC IKIEKTH-
YECKUMU JUCLUIUIMHAMY, OXBAThIBAIOIIMMH JaHHBIE M3 Pa3-
HOOTPACJIEBBIX HAYYHBIX 3HAHHH.

B ornmume or Takoro poma Hay4HOW opueHTanuu (HE B
MEHbIIIEH Mepe, YeM YIPOILIEHHbIE TPAKTOBKH OPUIHUECKO-
ro MO3UTUBU3MA, MPUHIKAOIIEH CTATyC OPUAUYECKUX 3Ha-
HUI), B JAHHOH KHUTE TPOBOIUTCS HMPUHYUNUIBLHO UHASL UOes]
UHCMPYMEHMANbHO20 NOOX00d 8 npase. Ee CyTh B TOM, 4TO:
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BO-TIEPBBIX, BECh CMEKTP (PAKTHYECKHUX TAHHBIX KOPUIH-
YeCKUX 3HAHUN ocmaemcs 6 cghepe npasa; Nejo JUIb B TOM,
YTO 3TH JAAHHbIE HE OTPAHUYHMBAIOTCS OAHUMHU FOPUANYECKH-
MH HOPMaMH, a OXBAaThIBAIOT BCE MHOrOOOpasve MpaBOBBIX
SIBJIEHUM, BBICTYTMAIOUINX B Ka4€CTBE WHCTPYMEHTOB MPaBO-
BOH peryysamuu (MPUTOM HE3aBHCHUMO OT TOTO, SIBJISIIOTCS JIU
OHH B KAKOM-TO OTHOIIEHUU "TPOU3BOAHBIMU" OT HOPM),

BO-BTOPBIX, 3TO IIMPOKasi "MHCTpyMeHTabHas" (aKTy-
pa mpasa SBJSETCS UCXOIHOW OCHOBOM IJIsl XapaKTEPUCTUKU
YHUKAJIbHBIX OCOOEHHOCTEH MPaBOBOI MaTepHH, psia ee MPUH-
LIUTHAJIbHO HOBBIX XapaKTEPHCTHUK U TMPEXKIE BCEro CBOEOO-
Pa3HOMU J102uUKU NPAsa.

§ 2. Ctynenu oO1ieii Teopuu nmpana

1» /IBe cTymeHu (acmekTa) o0iell Teopun mpasa. Xa-
PaKTEPUCTHKA MPABOBBIX SBJICHUN C TIO3UIUI HHCTPYMEHTAb-
HOTO MOaXoja TpedyeT MepeoCMBbICIIEHUST COAEPKAHUS U TIPO-
buns obIIeTeopeTHYECKUX MPAaBOBBIX pa3padoTOK, caMOl HMX
CTPYKTYPBIL.

CyTb nmena B TOM, YTO CJIOKMBINASICS B MPABOBENCHUH
TpaauMOHHAsE o0masi (aHaIUTHYeCKas) TeOpHs Ipasa, CO-
CpeIOTOUMBAKOIIAs "BbIBEAECHHBIE 32 CKOOKH" MOBTOPSIOIIHE-
Csl JAaHHBIE OTPACIIEBBIX HAYK (O CYOBEKTHBHOM MpaBe, 00bEK-
TaxX MpaBa, IPUIANYECKUX (PaKkTax U T. A.), — ITO YaCTb aHa-
JUTHYECKON FOPUCTIPYAEHINH, MPU3BAHHAS YePe3 €IUHBbIC
JUTSL BCEX OTpaciiell MOHATHSI OOPHCOBaTh "aHATOMHUIO" MPaBo-
BOW JENCTBUTENBHOCTU. Teopusi mpaBa U 37€Ch SIBJISIETCS TUC-
LUTUTMHON amomucmuyecko2o npoduisi, HAlEIeHHOH Ha CBO-
€ro poma aHaTOMHYECKOE TpernapupoBaHUE MPaBOBON MaTe-
pPUHU, aHAJIU3 €€ 3JEMEHTOB, "aToMOB" MPHU MOMOIIKU OOLIUX
07151 BCEX OTPACIIEBBIX TEOPHUI MOHSATHH.

OO0miast (aHanMUTUYECKAs) TEOPHS MPaBa KOHIEHTPUPYET
JaHHbIE, TPENCTABJISIONINE MO CBOEH (haKTHYECKOM OCHOBE
"BbIBEJIEHHBIE 32 CKOOKM" 0OIMe IJis1 BCEX OTpaciieil mare-
pHaNIbl TOTMbI TIpaBa — CTPOEHHE MO3UTHBHOrO mpaBa (HOP-
MBI ITPABa, MPABOOTHOIIEHUS, 3JIEMEHTBI IPABOOTHOIIEHUI),
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ero BHemHue (OpMbl (3aKOHBI, IOPHANYECKAS TEXHUKA),
opuandeckie (PeHOMEHBI, CBS3aHHBbIE C €ro AEHCTBUEM, pe-
anuzanuei (aKTbl IPUMEHEHUs], CIIOCOOBI TOJIKOBAHUS ).

Hcnonb3oBaHue HOBEHIIMX (PUIOCODCKUX MpeacTaBiie-
HUH MO3BOJISIET, KAK YK€ OTMEYalioCh, U HA JAHHOM, aHAJIU-
THYECKOM, TOYHEE — aTOMHCTHYECKOM, YPOBHE YriayOuUTh
HaIlld TPeACTaBIEHUSI O NMpaBOBOW Martepuu. Hampumep, o
CTPYKType CYOBEKTHUBHOrO mMpasa, 00 OCOOEHHOCTSIX OTHEb-
HBIX BHUJIOB MPAaBOOTHOIIEHHWH, O 3aKOHE, O KOPUAUYECKOHN
TEXHUKE, TOJKOBAHHU MPaBa U T. 1. [[pUMEHUTENBHO K TIPaBY
B IIEJIOM 371eCh OTKPBIBAETCS BO3MOXKHOCTH yIIyOUTBH Teope-
TUYECKHE JaHHbIE O MPaBe Kak HOPMATHUBHOW CHCTEME, CTPYK-
Type TpaBa Kak HOPMAaTUBHOM OOpa3oBaHMH. B ropumudeckoi
HAayKe TPOBOJISATCSA MO PacCMaTpPUBAEMOMY Kpyry mpobiem
MJIOMOTBOPHBIE HAy4YHbIE HCCIEIOBAaHUS, KOTOpblE U B Ha-
CTOsIIIIee BPeMsi BeCbMa TMOJIE3HbI, U B OyAylleM, BHE COMHe-
HUsI, TIPUHECYT BECOMBbIE HAy4YHBIE PE3yJbTaThl — HMEIOT
BBICOKO3HAYHUMYI) MEPCIEKTHUBY KaK B TEOPETUYECKOM, TaK U
B IIPUKJIATHOM OTHOIIEHUSIX.

U Bce ke raBHOE, YTO XapaKTEPU3YET BIHUSHUE Tepe-
TOBBIX (PUITOCOPCKUX TAHHBIX U COBPEMEHHBIX MHPOBO33PEH-
YECKUX B3MVIAOB HAa COAEpKaHUE OOIIeTeOpPeTHYECKUX IMpa-
BOBBIX Pa3paboOTOK, 3aKIIOUAETCS B TOM, YTO TYT, HapsiAy C
yriayOJieHreM JaHHBIX aHAJUTUYECKOrO TOPsiAKa, yiKe€ B MHOM
TJIOCKOCTH HAYMHAET CEPhE3HO MEHSIThCS cam npo@uis 00-
uemeopemuyecKux UccieO08anuil.

Ortot "HOBBIH Mpoduib" yike HaMmedaeTcsi, Korma Ha oc-
HOBE HOBBIX (PHIIOCO(PCKUX MAaHHBIX B MOPSIIKE MOCTAHOBKU
BOMPOCA BBIIBUTAKOTCS TAaKHE TEOPETUYECKUE KOHCTPYKIIHH,
Kak "mpaBoBasi cuctema', "CTpykTypa mpaBa", "MexaHU3M
nmpaBoBOro perynupoBanus”’. Ho peanbHO u3BecTHas "CMmeHa
npodunei" MPOUCXOAUT TOrAa, KOrjma mpu paspaboTke yka-
3aHHBIX TEOPETUYECKUX KOHCTPYKIUI KOHCTATUPYETCs Cylle-
CTBOBAaHME IMUPOKOTO Kpyra MPaBOBBIX SIBIEHUMN, HE CBOIM-
MBIX K FOPUIUYECKHM HOPMaM, U MPEAMETOM HAyYHOU paspa-
OOTKU CHIAHOBUMCSI NPABOBASL MAMEPUSL 8 YETIOM, 8eCb CHEKMP
OPUOUYECKO20 UHCMPYMEHMAPUSL KAK MAKOBOII.
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Baxwnetimue ucxonaeie "aTroMbl" AOTMBI NPaBa U B JaH-
HOI, HOBOH IMJIOCKOCTH OCTAKOTCS B HeMayoi Mepe (00beme) B
o0ImemM TeMH K€ CaMbIMH — IOPUAUYECKUMH HOPMAaMH,
CYOBEKTHBHBIMU MpaBamu, ropuandeckumu paxramu. Ho oHu
MOTIOJIHSIOTCSL APYTUMHU, TIYOMHHBIMHU "dacTHiaMu" TpaBoO-
BOU MaTepuu (IO3BOJICHUSIMU, 3aPETAMU, MO3UTHBHBIMU O0s1-
3BIBAHUSIMHU), OXBATBIBAIOIIUMU, HAPsAy C HOPMaMH, BECh
KOMITJIEKC TIPaBOBOTO HMHCTPYMEHTApUs, CBS3aHHOTO C Tpa-
BOBBIM pEILICHUEM >KU3HEHHBIX CUTYyalUd. A TJlaBHOE — BCE
oHH, "0CBOOOKIAEHHBIE" OT MMIIEPATUBHOM MPUBS3KH K Of-
HUM TOJIBKO HOPUAUYECKHUM HOpMaM (TPEUMYIIECTBEHHO BbI-
pPaXKEHHBIM B 3aKOHE) M paccMaTpHUBaeMble MOI YIJIOM 3pe-
HUSI HE TOJIbKO MOTPEeOHOCTEH IOPUANYECKON MPAKTHUKU, HO U
HETIOCPENCTBEHHO (UIOCOPCKUX, CHCTEMHBIX U "MEXaHU3-
MEHHBIX" XapaKTEePUCTHK, Kak Obl Oarom nosoe kauecmeo. OHH,
NPaBOBbIE CPEACTBA, BO BCEM CBOEM MHOrooOpasuu, BbIpa-
JKAKOT, C OTHOH CTOPOHBI HOBbLI 0OBLEKMUBUPOBANHYLI OONUK
npasa (CUCTEMy MPaBOBBIX CPENCTB, OOPa3YIOIIMUX LEJIOCT-
HYIO TPaBOBYIO MATE€PHIO), a C APYrOH, CUETUISASICh MEKIY
coboil, — npoyeccey! B TipaBe, 4TO-TO OJIU3KOE K MEXHONO0-
euy (MM Aaxe, ecliv YrogaHo, K "couunanbHou pusuonorun")
B 00JITACTU MPABOBOM IEUCTBUTEILHOCTH.

Bo BcsikoM cnyuae, 3mech mepel HaMU NPEACTAIOT He
aHAJIUTUYECKAsl FOPUCTPYASHIUS B TPAAUIIMOHHOM CMBICIIE,
HE aTOMHUCTUYECKUI Cpe3 MPaBOBBbIX (PEHOMEHOB, HE MPOCTO
IOPUIMYECKU 3HAYMMBIN (poTorpaduueckuil clienok ¢ cyuie-
CcTBYROIMX (paKkTOB (yCTh U "BBIBEJEHHBIN 32 CKOOKH" Mate-
puan OTpacieBbIX MUCLUMIUIMH, €Ile pa3 CKaxy, B BbICIIEH
CTENEHU BAXKHBIN), a, HATIPOTHUB, IOPUCHPYOEH Ul NPABOBOI]
yerocmHocmu v OOHOBPEMEHHO — CuHmesa, Qyuxyuil, opea-
HUYECKUX c68AA3eill U UHMe2PpUPOBannslX 00pa3oeanuli (Mexa-
HHU3M MPAaBOBOTO PeryJUPOBAHUS, TUIBI PETyJIUPOBAHUS
u T. 1.). Jlymaercs, ”MEHHO Takoii "MOBOPOT" B Pa3BUTUH FOPHC-
npynenuuu umen B Buay O. [llnenriep, koraa, oreepras (YBbl,
OMPOMETYHMBO) MPEAIIeCTBYIOIINE TOCTHKEHHS] MPaBOBOMU
MBICITH, TOBOpPIJI, 4TO "TpeOoBaHUEM OyayIIero CTaAHOBUTCS
nepecTporika BCEro MPAaBOBOIO MBILUICHHUS MO AHAJIOTHH C
BbICIIEH (PU3UKON M MaTeMaTUKOH. JKH3Hb B LIEJIOM: COLIU-
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AJIbHAA, DKOHOMHUYCCKAA, TCXHHUUYCCKAA — XKIACT TOTO, IITO6I>I
€C HAKOHCIHO-TO IOHAJIH B 3TOM CMBICIC. O HOCTHXCHHIA
9TOH WENM HAM MOTPEOYETCsS HE MCHEE CTONCTHS HAIPSIKCH-
Heifmeit u rayGouaiimeit paGotsl Meicau"'. BO3MOKHO, B3pHIB-
Hoe Bpemsi XX B. CIPECCOBAIO BOT 3TO camMoc "HE MEHEe
cronetus" Ha pyOexke THICAUCICTHH B "KPaTKHU HCTOPHUCC-
KUH MUT" HBIHCITHUX HCPEIOMHEBIX JICT.

2. Yposuu. Mrak, B pamkax Mea0CTHON 0oOmmed Teopun
mpasa CICAYeT ¢ JODKHOHW CTPOTOCTBIO pasnuyars 0 6 d )
p O 68 nua:

00WYI0 MeopuUI0 AHANUMUYECKO20 YPOBHS, PACKPBIBAIO-
IIYIO 3JIEMEHTBI, aTOMbI JIOTMBbI MPaBa KaK CUCTEMbI FOPUAH-
YeCKUX HOPM, UX BHyYTPEHHEE CTpoeHue, GOpMbI, NeHCTBHE
U (UKCHPYIOIIYIO 3TH "3JIEMEHTapHbIE YaCTUIBI" MpaBa Kak
HOPMATUBHOIO SIBJICHHUS] B €IMHBIX MJII BCEX FOPUIUYECKHUX
TUCLUTIIUH TTOHSITHSIX;

00UYI0 Meopur0 UHCMPYMEHMANbHO2O YPOBHSI — TEO-
pPUIO, OCHOBAaHHYIO HAa WHCTPYMEHTAJbHOM TOIXOAE U TpH-
3BaHHYIO C OMOpPOH Ha BEChb KOMILIEKC MPABOBBIX CPENCTB OC-
BelaTh OoJsiee TiIyOOKHe MIACThI IPABOBOW MaTEPHH, B CBSI-
31 M B JIUHAMUKE BCEX €€ HJIIEMEHTOB, €€ CHelU(PUIECKYIO
JIOTMKY ¥ OCOOEHHOCTH KaK WHCTUTYLMOHAJIBHOTO 00pa3oBa-
HUsS, €€ CTPYKTYpPY, CBOMCTBA, MEeXaHU3MbI, (hyHKIIHOHHPO-
BaHUE, HATIPABJICHUS W TUIIBI NMPABOBOTO BO3ACHCTBUSA Ha
JKU3Hb 001IeCTBa.

O06a 5tu ypoBHS (WK acmekTa) o0IeTeOpeTHUECKUX Mpa-
BOBbIX 3HAaHUN HE KOHKYPHUPYIOT IPYr C JPYyroM, He mepe-
KPBIBAIOT APYT Apyra. Kakaplil U3 HUX 3aHUMAET CBOKO HHUIIY,
CBOE JOCTOHHOE MECTO B CHUCTEeMEe OOIuei/Teopuu mpasa,
OMHAKOBO, KAXKbIH MO-CBOEMY BaXX€H JJIsl PEIICHUS TTPaK-

Y [lInenenep O. Yxas. cou. T. 2. C. 86. ABTOp TYT e MPOIOIDKAcT. "A s
%TOFO HEOOXOMMA IOATOTOBKA FOPHCTOB COBCPIICHHO HHOTO poda. OHa Tpe-
VCT:

1. HemocpeacTBEHHOTO PACIIUPSHHOTO 1PAKMUYECKO20 OTBITa COBPE
MCHHOM 3KOHOMHYCCKOH JKH3HH,

2. TOYHOTO 3HAHHMI HCTOPHH 3AMATHOTO IIPABA IIPH IIOCTOSHHOM CPABHE
HHH HCMCIKOTO, aHl"J'IHfICKOFO H POMAHCKOI'0 X04a €10 Pa3sBHTHA,

3. 3HAHHA AHTHYHOTO IPaBa, MPHUEM He Kak 00pa3na I 3HAUHMBIX
HBIHE MOHATHI, HO KaK OJCCTAINCTO MPHUMEPA PA3BUTHS IIPAaBa U3 YHUCTO
npaKmuyeckoti KU3HA SNOXH" .
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TUYECKUX 3a1a4 U JJIsl MOCTUXKEHUS MPaBa, ero 0coOeHHOC-
Tel 1 "cexpeToB".

Ilo cBoemy HaykoBemueckomy mpoduiro oOinas aHaiu-
THYECKAsi TEOPHUSI OCTAETCS B PAMKaX FOPUIAMYECKOTO MMO3UTH-
BU3Ma, NOTMbI TpaBa (MOHSTHO, ¢ TOYKH 3PEHHsI CTPOrO Ha-
VUYHBIX TIOAXOMOB — OTTOPTasi CYIIECTBYIOIIHE B TEOPHH IO~
3UTUBHOTO IMpaBa KPAHOCTH, B TOM YHCJIE MPETEH3UU ObITh
HEKOW koHewyHOH "dunocodueit” peanbHON IOPUANYECKON Ma-
TEPUM — TO, HA YTO MPETEHAYET KEeJIb3E€HCKAash KOHIIEIIIUS
HOPMAaTHUBU3MA).

OO01as ske MHCTPYMEHTAJIbHAs TEOPHs MpaBa MPEACcTaB-
JsieT co0Oi HOBYIO, HauOoJiee BBICOKYIO CTYII€Hb MPABOBOM
HAayKH B OOIIETEOPETHUYECKON MJIOCKOCTH, BIJIOTHYHO MPUMBI-
KAIOIIYI K BEPIIMHE TEOPETHYECKHX 3HAHHUI 10 MpaBOBEE-
HUIO — K puiiocoduu mnpasa.

ITox paccmaTpuBaeMbIM yIJIOM 3PEHUS HE CIEIYeT YIyC-
KaTh U3 BHIY PSII BaKHBIX OCOOEHHOCTEH STHUX IBYX YPOBHEM
obmeTeopeTnyecKkux 3HaHUN O mpaBe. U mpexae Bcero —
0COOEHHOCTH TpaBa Kak Jocuueckoli cucmemsr. Haubonee cy-
IIECTBEHHBbI MOMEHT 37IeCh — 3TO, C OIHOUM CTOPOHBIL, 100p-
MATbHAA I02UKA, A C APYTOH — chneyupuyeckas 102uxa npa-
64, BBICTYTAIOMIAsi B KAYECTBE Ba)KHEUIIIEH CTOPOHBI HITH TaXKe
CYyTH TpeaMeTa IMPaBOBOH TEOPHH BTOPOrO M3 yKa3aHHbBIX
YPOBHEM.

3. Het aiu "Tperbero ypoBHs'" o0meii Teopun? Moxer
CIIOXKUTBLCS BIeYaTyieHne (M K TaKOro pojaa B3Iy HEKOTO-
poe BpeMsi TOMy Ha3aja ObLT OJIM30K aBTOpP 3THUX CTPOK, KOraa
B psne pabdoT mpOBOAMI MOAOOHYEO MBICHB), YTO YKa3aHHbBIE
panee "dunocodpckue pa3paboTKu" MPaBOBBIX SIBICHHNH H
"ectp" punocodus npaea. bosee moagpoOHOE U3yUEHHE TTPO-
OneMbl TIOKa3aja0, OJHAKO, 4TO 00Ias (aHaJIUTHYECKas1) TeO-
pus mpaBa, HEU3MEHHO OMHUPAsCh Ha "BBIBEIAEHHBIE 3a CKOO-
k1" HOPMATHUBHBbIE MaTe€pPHalbl OTPACIEBBIX TUCLMILINH, HE
obpasyer unocodpuo mpasa B CTPOroOM 3HAYEHHH ATOTO IO-
Hatusi. OHa B MeJIOM, 1O CBOEW OCHOBE, W 31€Chb OCTAeTCs B
paMKax aHaJUTHYECKOH FOPUCTIPYIAEHIUH (FOPUINIECKOTO IO~
3UTHUBU3MA), T. €. PEalbHBIX, OOBEKTUBHO CYLIECTBYIOIIUX
sIBJIEHUI TTpaBOBOIi AelicTBuTeNnbHOCTH. OOIIast TeOpHs mpaBa
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U B JJaHHOM pakypce, B KOH®* --I0M cdeTe, TaK WIH HHA4e
yCTpeMJIeHa Ha pelleHre MPAKTHYECKH 3HAYUMBIX BOMPOCOB
JKU3HU 001mecTBa (3aKOHOAATEIbCTBA, HOPHINYECKON Mpak-
THUKH, TIPABOBOU KYJBTYPBI, IPABOBOrO OOyUYEHHUs] U MPOCBE-
IIEHUsI, UHBIX MPOOJIeM MPaBOBOM MOIUTUKH). IMEHHO ¢ 3TH-
MU FOPUIUKO-TIOJUTUYECKUMU WHCTUTYTAMH W SIBJICHUSMU
oOmmasi Teopusi mMpaBa U KOPPECIOHAUPYET, MHOrOOOpa3HO
B3aNMMOJICHCTBYET.

Mexay Tem misi punocopuu mpaBa, Kak Mbl YBHIHM,
pelnaroinee 3Ha4eHUE MUMEeT €€ "MUPOBO33PEHUYECKHI CTep-
JKeHb" — MHPOBO33peHYECKOoe MmoHuManue npasa (o ['ere-
a0 — "Mbicasmas ceds uaest mpasa”, "pa3yMHOCTb mpaBa"),
MOCTHXKEHUE CMbICJIa TpaBa, €ro MpeaHa3HA4YeHHs, BbIpa-
JKEHHBIX B HEM LIEHHOCTEH; U MO3TOMY C MPABOM MPU TAKHX
UCCJIEZIOBAHUSX KOPPECTIOHIUPYIOT OJHOIMOPSIAKOBBIE KaTEro-
pun — OBITHE YeNOBeKa, €ro CYILIHOCTb, KYJbTypa, AEMOK-
parusi, mporpecc u T. 1. Jla ¥ MO UTOrOBBIM CBOMM BBIBOZAM
dbunocodpusi npaBa, HalleJIeHHAash Ha IMOCTHIKEHHE CMBICIA M
MpeIHA3HAYEHHUs MPaBa, MPU3BaHA OCBEINATh KOPEHHBIE MPO-
OyieMbl *KU3HU 00IeCTBAa — MECTO MpaBa B PA3BUTHU U CY.ib-
Oe olmecTBa, MyTH €ro pa3BUTHS, €ro BIUsSHUE HA Oyny-
niee, MepCrneKkTUBbl YeJIOBeYeCTBa, MECTO U POJIb MpaBa B
stux npoueccax [I1. 10. 1].

Bawxatimee ke OTHOIEHWE K Guaocopuu mpasa U 3Ha-
YeHHEe CBOEro poia HEMOCPEACTBEHHOro "moacTtyma" K HeH
uMeeT o0Iasi HHCTPYMEHTAaJIbHAsI TeOPHsl, KOTOpasi BBIXO-
auT Ha GUIocodCKO-MPaBOBYIO MPOOJIEMATHKY TPEKAE BCErO
TEeM, 4YTO IJIsl Hee XapakTepHa CBOs, ocolas HpUIUYecKas
JIOTHKA.

4. ®opmajibHasi JIOTHKA U JIoTHMKAa npasa. [lepsoe, uto
obOpammaer Ha ceOsi BHUMaHHUE MPU PACCMOTPEHUU MpaBa Kak
JIOTHYECKOU CHCTEMBI — 3TO €ro riiyOOKOoe €IHHCTBO ¢ (hop-
MATbHOM JI02UKOT WA IIUPEe — MAaTeMaTUYeCKOW (CHMBOJIHU-
YeCKOl) JIOrMKoi. B 3TOM OTHOIIEHWU MO3UTHBHOE IMPABO IO
CaMOMY CBOEMY HOPUIMYECKOMY COIEPKAHUIO BOOOIIE MOXKET
OBITh OXapaKTEePU30BAHO, O YE€M paHEe YK€ T'OBOPHIIOCH, B
Ka4eCTBe CBOErO ponma obumenu, UCKOHHO20, POOHO20 O4ad
dbopmanbHoO Joruku. M ObITh MOKET, He OyAeT CIHIIKOM
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TOF
OONBIIUM TMPEyBEIUYEHUEM YTBEPKIECHUE O TOM, HYTO
JOCTATOYHO Pa3BUTAsl IOPUANYECKAs] CUCTEMa TMPEACTaBJSIET
coboi, Hapsay c APYyTUMH CYIIECTBEHHBIMU
XapaKTepUCTUKAMHU, PEalbHOE, B CaMOW MaTepUu JTaHHOTO
COLIMAJILHOTO siBJieHUs1, ObITHE (hopManbHO oruku [L 1. 2].

A Tenepp — rnaBHoe. [lo3uTUBHOE IPaBO XapakTEepU3y-
€TCsl He TOJIbKO T€M, UYTO OHO, KaK HUKAaKO€ MHOE COLNaJIb-
HO€ sIBJIEHHE, BOILJIOIIAET B CaMOi CBOeH opraHuke TpeOoBa-
HUS ¥ npaBuia (OPMANIbHOM JIOTUKH U TIOJYUHSIETCS] MaTeMa-
TUYECKUM METOJaM, HO TaKXKe€ M TeM, UTO €My Hpucyud
¢804, O C O 6 aasnozcuKa — Ao2uKa npasa. OHa, 3Ta ocodas
JIOTHKA, W XapaKTepU3yeT OCHOBHYI OCOOEHHOCTh MpenMera
oOrieil TeopuM mpaBa, pacCMAaTPUBAEMOMN MO UHCTPYMEHTAJTb-
HBIM YTJIOM 3PEHUSI.

Uto 310 3a cnenudpudeckas joruka?

O mnopasuTeNbHBIX MPUMEPAX, XaPAKTEPHUIYIOIIUX OCO-
Oyr0 JIOTHKY TIpaBa, y:ke roBopmioch panee. OHa nmana ceOs
3HATh KaK TOJIbKO MaTepHalibl JOTMbI MPaBa HAYMHAKOT Oolee
nopoOHO aHAJIM3UPOBATHCS C YUYETOM COBPEMEHHBIX (DUJIO-
cockux maHHbIX. [IpuMep TOMy CTporasi apXUTEKTOHHKA sSIIpa
CUCTEMBI MpaBa — 0a30BbIX OTpaciiel, CTPYKTyPHbIC U HHBIS
cBsi3u B ux "cemepke" [1 2. 3].

Ho xakoBbl OCHOBaHHMS Tako# creru(uuecKkoro TUma Jio-
ruku? BoT HekOTOpble MpeaBapUTENbHbIE COOOpa*KEHUsI Ha
3TOT CUET.

Kak oTmedanoch panee, pasHooOpasHble (pparMeHTHI
CYILIECTBYIOLIEH MPAaBOBON NEUCTBUTENBHOCTU — HOPUAUYEC-
KU€ HOPMBI, 3aKOHBI, CyJIeOHbIe aKThbl, MPUMEHEHUE MPaBa,
aKThl MHTEPIPETALUH, MPABOCO3ZHAHUE U T. . — 3TO CBOETO
pola OTHAENbHO B3AThIC "aTOMBbI' MPABOBBIX SIBJICHUN U OHHU
MO3TOMY MPOU3BOISAT HA MEPBbIN B3IJISA BIEYATICHHE HEKO-
€ro HeOPTaHNU30BAHHOTO MHOJKECTBA, YyThb JIU HE KOHIJIOME-
paTa, XaOTUYECKOIr0 CKOMHINA Pa3HbIX sIBJIeHUH u oOpa3osa-
HUI.

Mexnay TeM npu 0ojiee BHUMATEIBHOM B3JIsiie U OoJiee
TIIATEJIbHOM KCCIIEIOBAHUKM HA OCHOBE COBPEMEHHBIX (hHIIO-
copCKUX MaHHBIX (B OCOOEHHOCTH CHUCTEMHOTrO IMOAXOMA) BbI-
SICHSIETCSI, YTO MEKy YKa3aHHBIMU (pparMeHTaMu Haju4e-
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CTBYIOT HE TOJIbKO HM3BECTHBIE CBSI3M, B TOM HHCIe (HOp-
MaJIbHO-JIOTHYECKOTO TIOPSIAKA, HO M B CAMHUX 3TUX CBS3SIX
naer o cebe 3HATH €B0eOOPA3HAA NO2UKA, XAPAKMEPHAS
monb ko Olsnpasa.

Huave roBopsi, sl MO3UTHBHOI'O MpaBa Kak CBOeOOpa3HO-
ro COLUAIbHOTO SIBJIEHUS XapaKTEPHbI OJHOBPEMEHHO "nBe
noruku". OnHa — dopmanpHas joruka. pyras — ocobas
noruka npasa. OHH CYLIECTBYIOT OJHOBPEMEHHO U Mapaslieiib-
HO, XOTSl U B U3BECTHOW BHYTpPEHHEH CBsi3u. B yacTHOCTH,
4YeM COBEpIIeHHEEe MO3UTUBHOE MPaBO C (HhOPMaNbHO-JIOTH-
YeCKOH CTOPOHBI, TE€M TOJIHEE PACKPBbIBAETCS Crienudpuyec-
Kasi joruka npasa. bonee Toro, noruka mpasa TOJBKO U BO3-
MO’KHA TOTJa, KOTJja B HOPMAaTUBHOM OOpa3OBaHUU, MMEHYe-
MoM "mpaBom", BCeIeNIO LAapCTBYET JOruka GpopmaibHas.
W moromy, moMHMO BCEro MHOTO, JIOTMKA IpaBa, BbIpaXKas
JKU3Hb 3TOTO COLMAJIBHOTO ()EHOMEHA, HU CaMOU MaJIOCTH He
MOKET "OTMEHHUTh" UK "MEePEeKPHITh" BCE TO, UYTO OTHOCHUT-
¢ K (HOPMaNbHO-JIOTHYECKUM XapaKTEPUCTHKAM TpaBa Kak
NEHCTBYIOIIEH B COOTBETCTBUU C TPeOOBAHUSMU 3aKOHHOCTH
HOPMAaTHBHOMN CUCTEMBI.

Ocobas joruka mpaBa maeT o cebe 3HATH Ja)ke B TOM
clydae, €Clid OCTaBaThCs B MpeNesiaXx OJHOW TOJBKO JOTMbI
npaBa. OHa, HampUMep, MPOSIBISIETCS, KOTa HAPsIAY C TMOHSI-
THeM "mpaBo" (GOpPMyNHpPyeTCs MOHSATHE "MpaBOBas CUCTE-
Ma". B camoMm pgene, mouemy, CIpPAIIUBAETCS, TOJBKO TPHU
MPABOBBIX SIBJIEHUSI — COOCTBEHHO TMO3UTHBHOE IPaBO, Mpa-
BOBAsI UJICOJIOTHS U FOPUINYECKAs MPAKTHKA — O0pas3yroT He-
KOTOPO€ €IUHCTBO M B CBOEM €IUHCTBE XaPAKTEPHU3YIOT OCO-
OeHHOCTH TpaBa HaHHOW ctpaHbl? [loTomy, 4TO Kak CBuUIe-
TEJIBCTBYET MOAPOOHOE PAacCMOTPEHHE 3TOH MPOoOIeMbl, —
3TO 3JIEMEHTHI "aKTUBHBIE", SABJIAIOUINECS UCTOYHUKAMH FOPH-
OUYECKOW SHEPTHH, OCHOBAHHUSIMU, TaK WM HWHA4Ye OIperae-
JISFOIIUMU TTPABOMEPHOCTh WJIM HEMPABOMEPHOCTh TMOBEICHUS
cyobekToB. Ho Takoro poma KpUTEpHUH U BBIPAXKAOT KaK pas
0COOBbIe JKeCTKHUE 3aKOHOMEPHBIE CBSI3U B IMPaBe, HMEHHO B
npaBe, U HUrAe Oosee!, KOTOpbIE U SBIASIOTCS "JOTHKOM",
T. €. TAKUMH KECTKUMH 3aKOHOMEPHBIMH CBSI3SIMH, KOTOPBIE
coobpasHo crnenuduke TaHHOTO MpeaAMeTa HEYMOJIHUMO Be-
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ayT (He MOTYT HE BECTH) K HACTYIUICHUIO MPENONpeaesIeH-
HBIX UMH MOCJIEACTBUI.

A moyeMy — MPOJOJDKUM PACCYKIEHUS — 3JIEMEHTaMH
HOPMBI TIPaBa, €€ CTPYKTYPHI (3aMETHM —102UYeCKOtl CTPYK-
Typhl!) SBJISIFOTCA TUMOTE3a, AUCMO3UNMs, caHKIusA? OTBET
Ha TOCTAaBJICHHBI BONMPOC — aHayoruueH. [loromy, HemsOe-
JKE€H OTBET, YTO pe4Yb MJAET O MpaBe, O ero CIocOOHOCTH
Jake Ha 3JIEMEHTApPHOM yPOBHE OCYLIECTBISTb HOPHUANYEC-
KO€ pEeryjJupOBaHHE, OTIMYAIOLIEECS TBEPAOCTBIO, OMpere-
JICHHOCTBIO 110 COIEPKAHHMI0 M TOCYAapPCTBEHHON rapaHTHPO-
BaHHOCTBIO. TO €CTh OCYLIECTBISITh PEryJMPOBaHUE COOOpas-
HO 0cO0OH JIOTHKe — JIOTHKE MPaBa.

Ho Bce TO, 0 4eM TONBKO YTO TOBOPHJIOCH, — 3TO MpO-
SBJICHUsT 0COOOH, FOPUINYECKON JIOTHMKH 6 Hpeoendax O002Mul
npaea, tae B cpene (GpopMasbHO-ONpPENeNeHHBIX HOPM, BbI-
PAKEHHBIX B 3aKOHAX, 6 o0ujeM enacmeyem opmaibHas
no2uka. 3aech mo O0JbIIel YacTH IOPUANYECKas JOTHKa BbI-
pa’kaeTrcst B CTPYKTYPHBIX (OHTOJOTHUYECKHUX) OCOOEHHOCTSIX
npasa. M 370 BHosiHe OOBACHUMO XOTsI Obl MOTOMY, YTO B
JOrMe TpaBa PeajbHOCTh MPABOBBIX SIBJICHUH, UX OCOOEHHOC-
TH KaKk OOBEKTHUBHOW HAHHOCTH MpPOSIBISIFOTCS Haubojiee OT-
YETJIUBO, 3PUMO.

Ho korma pacimpsiercst yroj 3peHust 1 B COOTBETCTBUH C
UHCTPYMEHTAJIBHBIM IMOIXOAOM TMPOUCXOIUT "OCBOOOXKIEHHE"
NPaBOBOI'O Marepuajga OT TeKyLINX MOTPeOHOCTEH MPaKTUKU
U OT UMITEPATUBHON MPHBSI3KU K IOPUIUYECKIM HOpMaM ("HOp-
MaM B 3aKOHE") M KOTa B 3TOW CBSI3U BBIPUCOBBIBAETCS] BCE
00raTcTBO HOPUAMYECKUX CPENCTB (3TOMY U IMOCBSINEHA JaH-
Hasl 4aCTh KHHUTH), TO PACKPBIBAIOTCS HOBBIE, TNIyOOKHE TuIa-
CTBl FOPHOUYECKOH MaTepHH, B TOM YUCIE T€, KOTOpbIE Xa-
pPaKTepU3yIOT MpaBO B JBIKEHUU, B 'Mpoueccax", rae or-
JeNbHBbIC TPABOBBIE SBJICHHS CLEIUISIOTCS, "CHHTE3HPYIOT-
cs" W rae Ha MepBOe€ MECTO BBICTYIAeT M NpuoOpeTaeT Ho-
MUHHUpPYIOLIEEe 3HAYeHUEe MMEHHO JIOTHKa Mpasa. A TiaB-
HOe — 3Ta 0cobast JIOTHKA BENET K CYLIHOCTHBIM XapaKTepH-
CTHKaM TpaBa — €ro CMBICIYy U TNPEAHA3HAYEHUIO B JKU3HU
JFONEH.
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M BOT KaKkoil BayKHBIA MOMEHT HEOOXOIMMO MPHUHSTH 3/1€Ch
BO BHUMaHue. B cdepe mormel mpaBa yKazaHHbIE MPUMEPDI
0co00i1 JIoruku mpaBa — He OoJiee YeM OTHAENbHbBIE CIy4au.
Hb6o B nanHol chepe mapcTByrOT (HOPMATBHO-IOTHYECKHE Ha-
yajia, 3aJI0’)KCHHbIE B CaMON KOHCTpyKUHWHu "HOpMa'", B Ipy-
IUX 3JIEeMEHTaX HOPMATHBHOU CHCTEMBI, TJ€ CBOeoOpasHas
IOpUANYECKast JIOTHKA MOKET JIUIIb TO TaM, TO 3/1€Ch OTYACTH
HPOABIAMBCAL.

B monHoM ke oObeme crnernuduueckas JOTHKa Mpasa
pacKkpbIBaeTCA BO BCEH CHCTEMeE MPAaBOBBIX CPENCTB, KOTNA
OHHM HE€ CKOBaHbBI "UMIIEPATUBHON MPUBSA3KON" K OAHOUN JIUIIb
IOPUANYECKON TIPAKTHKE WM K HOPMaM, BBIPAKEHHBIM B IOpU-
OUYECKUX UCTOYHUKAX (3aKOHAX).

KaxoBo e CymecTBO U OCHOBAHHUS JIOTUKHU TpaBa’

4, Mup npasa. IOpugndeckasi JJOruKka UMEET CBOH OCHO-
BaHMUsI, KOTOPbIE 3aKJIFOYAKOTCS B TOM, YTO MO3UTHUBHOE Mpa-
BO, BECh KOMILUIEKC Pa3HOOOPA3HBIX HOPUAUYECKUX SIBJICHUH
00pasyroT, KaK yxKe OTMEYajoCh paHee, B BBICIIEH CTEMeHH
cBOoeoOpasHyro 001acTh NEWCTBUTENILHOCTH — MUP HPABA.

Hawubonee cyiecTBeHHbIE YEPThI ATOr0 0codoro "mmpa',
HapsiAy ¢ IPYTUMH BaXKHBIMH XapAaKTEPUCTHKAMHU, 3aKJIOYa-
FOTCSI;

BO-TIEPBBIX, B TOM, YTO OH POXJIEH B COOTBETCTBHH C
JKECTKUMU TpeOOoBaHUsIMU OOIIECTBAa HA CTAIUU LIMBHJIN3ALNN
("uMmnepaTuBaMU MUBHIH3ANUHN"), OOYCIOBIMBAKIIUMU BO
UMSI CaMOT0 CYIIECTBOBAHUS OOIIECTBA KaK CHUCTEMBI, €€ CTa-
OWJIBHOCTH, HOPMAIBHOTO (YHKIIMOHUPOBAHUS, HEOOXOMM-
MOCTh TBEPAOCTH, ONPEAESICHHOCTU MO CONEPKAHUIO WM Ta-
PAHTUPOBAHHOCTH PEIICHHI JKU3HEHHBIX CUTYAIMH, a TaKkKe
YTBEPKIEHUS] HOPMATHBHOCTU BBICOKOTO YPOBHS, HCKJIOUE-
HUS MPOU3BOJIA U HACWJIUS U3 YKU3HHU JIIOJIEH,

a BO-BTOPBIX, B TOM, YTO B OTJU4YHE OT APYrUX cdep
JEHCTBUTEILHOCTH, MTPEACTaBIISIOINX COOOM cytyee, sl ipaBa
(koTOpOE TOXKE SABNAETCS (PAKTOM PEaNbHOCTH, HAIUYHO CY-
HIECTBYIOIINM) XapaKTepHO Oordcencmeosanue. HOpumuiec-
KU€ HOPMBI, 00Opasyrolue MO3UTHBHOE MPaBo, "TOBOPST" He
TOJIBKO W MO/ MU3BECTHBIM YIJIOM 3PEHUS NaXKe He CTOJBKO O
TOM, UYMO eCMmb, PeAlbHO CYUecmayent, a 0 TOM, 4TO
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Oonx HO 6 b muv (A 4To, Kak OyaeT B MOCIEAYIOIIEM
OTTEHEHO B KAa4YeCTBe He MEHEee CYIIEeCTBEHHOro OOCTOSITENb-
CTBa — MPU36aHO haxmuyecku pearuzosamscsi). U sta yep-
Ta, NOJUKEHCTBOBAHUE, YCTPEMIIEHHAs] B PEaNbHOCTh, Xapak-
TepHasl ISl OPUINYECKIX HOPM, HAKJIAJAbIBAE€T CBOIO MEYaTh
HA BCHO CHCTEMY MPABOBBIX CPEACTB, BCKO MPABOBYIO Ma-
TEPHIO.

Btopast u3 yka3aHHBIX 4epT MO3UTHUBHOIO MpaBa MOCIy-
’KHjIa OCHOBOH st "ducToi" Teopuu mpaBa (HauOoyiee Ioc-
nenoBaTeNbHO B KoHuemuu . Kenb3ena) — Teopun HOpMa-
TUBU3MA, B KOTOPOH Takxke OOOCHOBBIBAJIACH CBOEro pojaa
"nmoruka" — JIOTHKA HOPM, KaKJasi U3 KOTOPBIX BBIBOAUTCS
W3 APYroH, BBIMIECTOSINEH, BIJIOTh JI0 BEPXOBHOH, OCHOBHOM
HOPMBL.

®dunocodckas u oOIeTEOpETHIECKAST OrPAaHHUYEHHOCTD
TEOPHH HOPMATHBH3Ma, OCOOEHHO B €€ KpaWHHX, "YHUCThIX"
BApUAHTAX, K COKAJEHWIO, MPUBEJia K TOMY, YTO MHOTHE
MPaBOBENbI IPU HAYYHOM HCTOJKOBAHUU MPaBa Terepb BOBCE
HE TMPUHUMAIOT BO BHHUMAaHUE TO AEHCTBUTEJIBHO BaKHOE
00CTOSITENILCTBO, YTO IPABO OMHOCUMCS K chepe OOJHCceH-
cmeosanus’™

Mexnay TeM CyTh BOMPOCA B JAHHOM CiIy4ae 3aKJIo4aeT-
Csl HE B TOM, 4TOOBI MPU3HABATh UM OTPULIATH OTMEUEHHYIO
XapaKTEPHYIO 4epTy mpaBa (MPUHAIIEKHOCTb MpaBa K che-
pe IOJLKEHCTBOBAHUS — 4YepTa OYEBHMIHAS), a B TOM, YTOOBI
BHIIETh UCKIIOUUMENbHOE CB0e00pasue Mupa mpasa, B KOTO-
POM JOJIKEHCTBOBaHUE MPUOOpETaeT 0co0dblil Xapaxkmep.

Jlnst oTBeTa Ha BOMPOC O TOM, B Y€M COCTOHUT 3TOT OCO-
ObIif XapakTep MOJKEHCTBOBAHMS B NpaBe, HAM MPUAECTCS B
9TOH, BTOPOM, YaCTH KHUI'M BHOBb OOPaTUTBHCA K PacCMOTpe-
HUIO MpaBa B ero COOCTBEHHOW IIJIOTH, K MOTMe Mpasa, HO
Ternepb ¢ Y4E€TOM BCEro KOMILIEKCA YacCTHUIl MPAaBOBOW Mate-
puu (IPaBOBBIX CPENCTB) M TMOJA YIJIOM 3PEHUS CYLIECTBYIO-
IIUX B TOM KOMILIEKCE MPABOBBIX CPEACTB CGs3€il U COOTHO-
meHud, QyHKUUNA, [a TPUTOM HAa OCHOBE HMIIEPATHBHBIX
TpeOOBaHMIA LIMBUITU3ALIHH.

IIpu TakoMm paccMmoTpenun (Ckaxy, 3aberasi Brepen) B
npaBe 0OHAPYIKUBAIOTCS OCOObIE CBSI3U, COOTHOIIEHHMS, KO-
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TOpbIE BBIPAXKAIOT JKECTKUE TpeOoBaHMs HUBHIN3aUuU ("HM-
MepaTUBbl MUBWIH3AIUHU"), a Tipu OOJiee MUPOKOM TOIXOE,
NPU PACCMOTPEHUHU HOPUINYECKUX CHUCTEM, HOCST XapakTep
IMAJIEKTHYECKU-TTPOTUBOPEUUBBIX MPOLIECCOB, PACKPBIBAIOIINX
YHHUKaJbHbIE OCOOCHHOCTH U CBOMCTBA MpaBa.

Ho kak Obl TO HU OBUIO, yXe ceiuac MMEIOTCS JOoCTa-
TOYHBIE OCHOBAHUS JJII TOTO, YTOOBI CIENaTh BBIBOJ O TOM,
YTO UMEHHO I0OPUOUYECKAS I02UKA W SIBIISIETCS /IA6HOT, cmep-
JHCHEBOU CMOPOHOIl npeomema oouell (UHCMpPYMeHmMANbHOIL)
meopuu, ee "ustomunkoit”. To ecTb TOrO, 4TO U OXBATHIBACT-
CSl UHCMPYMEHMATbHBIM NOOX00OM K TIpaBy (TIOHSITHO, B TOM
NOHUMAaHUH "WHCTPYMEHTAIBHOCTD", KOTOPOe OOOCHOBBIBAETCS
B 3TOM KHUTE).

S. ¥Y3ao0Bble nyHKThI. [[yMaercs, Halla Hayka €Iie He B
NIOJTHOH Mepe pacKpblia BCe MHOrooOpasue CBs3€il U COOTHO-
IIEHUH, KOTOPBIE BBIPAXKAIOT OCOOYIO JIOTUKY IpaBa, MOAYAC
TOJIKO TIOAIOLLIA, HEPEOKO CIOHTAHHO, K TakOoro poaa Ipo-
onematrke. Ho yxe umerommecst JaHHbIE (a TAK)Ke MOJIOKE-
HUSl ¥ BBIBOJbI, COIEPIKAINMUECS B STOH, BTOPOH, YaCTH KHU-
I'l) TIO3BOJISIFOT OOO3HAYUTH PSIZ Y3JIOBBIX MYHKTOB, KOTOPbBIE
SIBJITFOTCS. MECTOM CPEAOTOUYNS OCHOBHBIX M3 TAKUX CBsI3€H U
COOTHOLIECHUH.

LleHTpanbHbIl 1 BO MHOI'OM MCXOIHBIN y3J0BOH MyHKT —
5TO CBSI3U M COOTHOLIEHHS] OHTOJIOTMYECKOrO MOpsiAKa, Xa-
paxkTepusyroume cyécmanyuio mpasa. B IUIOCKOCTH JOTMBI
npaBa — 3TO LEJIOCTHAS CHCTEMa IOPUIMYECKHX HOPM, o0pa-
3yIoLIasi ColepikaHue MO3UTUBHOTrO mpasa. [Ipu MHCTpyMeH-
TaJbHOM TOAXO/AE€ — 3TO OCBELIEHHE CaMoro sIBJIEHUs "mpa-
BOBO€ CPEACTBO", BCEro WX KOMILIEKCA (BKIJIIOYAs HOPUIUIEC-
KM€ HOPMbI), & Ha 3TOH OCHOBE — TaKHE XapaKTEPUCTHUKU
MO3UTHUBHOTO MpaBa, KOIZla OHO MPEACTaeT B BUAE WHCTUTY-
IIUOHHOTO OOpa30BaHUSI.

BecbMa cymecTBeHHbIE CBSI3U U COOTHOLIECHUS, KOTOPBIE,
OBITH MOJKET, B HAMOOJbIIEH CTENEHU COOTBETCTBYIOT IOHS-
THIO "JIOTHKa", — 3TO CBSI3W M COOTHOIIEHUS] CHHTETHYECKO-
IO TOPSIZKA, BBIPAXKAIOIIUE HPOYeCCol, (PYHKYUU, OBUNICEHUE U
passumie npagoesix A6AeHUH, UX NOCIe008AMENbHYIO 306U -
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CUMOCHIb, HCECMKOE C/Ie00BAHUE UX OPY2 3 OPY2OM, UX Hel3-
OexcHvle, "Heomepamumvie” cyenneHus.

H onsare-Taku npocreimue mpuMepbl TAKUX COOTHOIIE-
HHUII MOTYT OBITb HalifleHbl B JOrMe IpaBa. DTo (Hapsay C
paHee yNOMSIHYTBIMU — MIPaBOBOH CHCTEMOW, CTPYKTYypOH
HOPMBI) — TIOCJIEIOBATEIbHASL CBSI3b MEXKAY HOPUIAUYECKON
HOPMOM, ropuau4eckuM (pakToM u npaBooTHOImeHueMm. Cyime-
CTBYeT HOpMa MpaBa, HO OHAa cpadaThiBaeT TOJBKO MPU Ha-
JUYUU FOPUIAIECKOTO (haKTa, KOTAA MOSIBJISIETCS MPaBOOTHO-
meHue. JlaHHYI0 CBsI3b MOXKHO Ja)€ B KaKOM-TO Mepe Mmoj-
BECTU TIOA MOJENb MPUYHHHO-CIIECTBEHHON 3aBUCUMOCTH, TIE
K "mpuduHe" MOXXHO OBLIO ObI MPUYHCIUTH HOPMY H FOPUIH-

yeckuil ¢akT, a K "ciaencTBui" — mpaBooTHoleHue. Ho Ta-
Kasi OlleHKa Oblja Obl BCE K€ MOBEPXHOCTHOH, HE MPUHHUMA-
IOIIEeH BO BHUMAaHHUE TJIABHOE — 3aJI0KEHHYIO B TIPaBE Ke-

JIE3HYIO JIOTHKY JBH)KEHHS OT JOJIKHOTO K €r0 BOILIOIIEHHIO
B pPEaNibHYI0 NEeHCTBUTEIbHOCTh, a TAKIKE WHBIE YePThI Mpa-
Ba, MPOJUKTOBAHHbIE UMIIEPATUBHBIMU TPEOOBAHUSIMH I[UBU-
JTU3ALHH,

W Bce ke rnaBHBIM B CrielU(PUYECKON JIOTHKE MpaBa
OKa3bIBAIOTCS, MPU OoJiee MoAPOOHOM PacCMOTPEHUHU TPoOdJIe-
MBI, HE 3TH, B OOIIEM-TO 3JIEMEHTAPHBIE CBSI3HM M COOTHOIIE-
HUSl B MaTepuu mpasa. [ TaBHOE — 3TO crenupuIecKue CBsi-
3U U COOTHOUICHWMSI, BBIPAXKAIOIINE JIOTUKY IPaBa, KOTOPHIE
6e0ym K 21yOuHam 10puouyeckoil Mamepuu, ee cCmMvicly U HA-
3HAYEHUI).

He cnyuaitHo cx6o3nOe, 1 npumom MHO2ONAAHOB80E, 3HA-
yeHue 8 NPAasoBoll Mamepuu umMerom, maxue 2nyouHHvle e-
MeHmbl, KaK NO3UmMueHbvle 0053bI6AHUS, 3aNpembl U 00360J1e-
nus. PaHee, mpuyeM Ha JOBOJIBHO y3KOH (paKTHUECKOH OCHO-
Be (MPU KPaTKOH XapaKTepUCTUKE JOTMBI MPaBa), YiKEe YIO-
MHUHAJIOCh O TOM, KaKO€ CYIIECTBEHHOE M BMECTE C TE€M CIie-
nuduyeckoe mpaBoBOE 3HAUEHHE UMEET 3Ta "Tpouna”.

Ho okazanoce riaBHOE U TYT BIEPENH. DTO CEA3U U CO-
OMHOUEHUS], KOPEHAWUECs 8 OOHOU U3 COCMABNAIOUUX VKA -
3aunoll "mpouyvl” — 6 wpuouuveckux 0036071€HUSX,
JIOTHKA KOTOPBIX OT, Ka3ajJoChb Obl, MPOCTEHIIEro 3jieMeHTa
mpaBa — OJHOT'O U3 3BeHbEB "TPOuIIbl" (IO3BOJIEHHS) BENET K
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OCHOBOTIOJIATAIONIMM Ha4ajiaM, CBSI3aHHBIM C OIpeneeHHeM
MEeCTa W POJIU TpaBa B JKU3HH JIFOJEH, MPUTOM B CBSI3H C
byHIaMeHTaIbHBIMU OOIIeYeIOBEUECKUMH LIEHHOCTSIMH, C
MPOrPECCOM U OYAYIIUM YeJIOBEUECTRA.

CrnoBowMm, 3aberasi Bepen, MOKHO — TOKa B MPEABapHU-
TEJIbHOM IJIAaHE — 3aMETUTh, YTO U IOPUAUYECKas JIOTUKA
UMEET pPa3Hble NOPSAOKU.

B onaux cnyuasix joruka mpasa "3aMKHyTa" Ha OHTOJIO-
THYECKUX, CTPYKTYPHBIX CBSI3SIX M COOTHOIICHHSIX, BbIPasKa-
IOIUX CBOeOOpasue PUANIECKON MAaTepHH, €€ CTPYKTYPY,
a Tak)ke, B HECKOJIbKO MHOW IJIOCKOCTH, (DYHKIUH, MPOIEC-
Chbl, IBUJKEHUE MpaBa. 37eCh IOPUAUYECKas JIOTHKA BHUIHA
Jae B Mpeesiax OJHOW JIUIIb JOTMBbI MPaBa.

B apyrux ke ciydasix, IpeMMYyIIECTBEHHO XapakTep-
HBIX ISl BCErO KOMIUIEKCA FOPUIUYECKUX CPENCTB, HE CBO-
OUMBIX K IOTM€ TpaBa, I0PUANYECKas JIOTHKA, BbIpaKeHHasI
B €ro KOHCTPYKLUSIX PAa3JIMYHOTO YPOBHS, SIBJsSETCs "3Ha-
KOM" W BBIPQKEHHEM TJIyOWHHBIX HAadajl MpaBa — HUYEM Ta-
KHM, 4TO SIBJIA€TCA HamOoJiee 3HAYUTEIbHBIM B TIpaBe, OT-
HOCUTCSI K OCHOBaM €ro CMbICJIa U MPEeAHA3HAYCHUS U YTO
YK€ BBIXOJIUT 3a Mpenesbl "MpocTo" MpaBOBOM TEOPUHU JaXKe,
yCJIOBHO roBops, "dunocodckoro” xapakrepa, a OTHOCUTCS
yKe HampsMyr K (uiaocopuu mnpaBa B TOYHOM H CTPOrOM
3HAYEHHUH 3TOTO MOHSITHS.

OTMedeHHbIe y3JI0BbI€ MYHKTHI BO MHOTOM OIPEIENSIIOT
MOCJIEAOBATEIbHOCTh U3JI0KEHHSI B TAHHOH YaCTH KHUTH, KO-
TOpAas:

HAYHETCs ¢ KOHCTaTalKu camoro (pakra mpasa Kak oObeK-
TUBHOHN PEATbHOCTU U €ro OCOOEHHOCTEH KakK SIBJICHHSI IIVBH-
JW3aLHH, a 3aTeM CaMOl KaTeropuu "mpaBoBOE CPEACTBO" U
B 11eJIOM "MaTepuu npasa" (riaBsel S5, 6, 7);

MPOAOJIKAETCS] TIPU PACCMOTPEHUN JTUHAMUKH, MPoOsemM
MPaBOBOTO peryaupoBanus (rnasa 8);

U 3aBEPIINUTCS PACCMOTPEHHEM MPOOJIeM JIOTHKU TpaBa,
BILJIOTHYIO TOABOSIINX K MOHUMAHHUIO €r0 CMBICIA U UCTOPH-
YeCKOro npeaHasHayeHus (rnasa 9).

6. OcobenHoctu "yria 3peHuss" Ha Pa3HBIX CTYIMEHSX
Teopuu npasa. Bo MHOrUX ciy4asix Ha 00OMX YPOBHsIX oOmIei
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TEOpPHUH mpaBa (Ha CTYNEeHH "aHAJIUTUYECKOW" W Ha CTYIEHH,
YCIIOBHO TOBOPsI "MHCTPYMEHTAJILHOTO" YPOBHS) paccMaTpH-
BAIOTCS, Ka3aJIoCh ObL, OMHU U Te ke mpodiembl. Hampumep,
CTPYKTypa MpaBa WK COOTHOIIEHUS BJIACTU U MpaBa, MOpa-
JIM ¥ TIpaBa.

OnHako MpH CTPOrOM CJIEIOBAaHUM XapaKTEPHBIM IJIsi
KaX/I0TO YPOBHSI TE€OPUU METOIOJIOTHYECKUM TPeOOBAHUSIM,
npekie BCero TpeOOBaHHMSIM COOTBETCTBYHOIIUX "JOTHMK" —
(dhopMaIbHON WIH IOPUAUYECKON, HA TOH M APYTrOM CTYMEHSX
o0IeTeopeTHYECKNX 3HAHUM BBIPUCOBBIBAETCS CBOH '"yrous
3peHus", MPUTOM TaK, YTO C MEPEXOJOM Ha HOBYKO CTYIEHb
(B mocnenyromemM — Ha cTyneHb "¢uiaocopun mpasa'") mpo-
UCXOIUT BBICBEUMBAaHNME HOBBIX I'paHel mpasa, obOoraigeHue
BCEU CyMMBI O0IIIETEOPETHUECKUX 3HAHUM.

Tak, mpu OCBEIIEHUH CTPYKTYPHI IIpaBa Ha YPOBHE Tep-
BUYHBIX HOpuandeckux 3HaHuil ("a30yku mpasa"), OCHOBaH-
HBIX Ha JAHHBIX (POPMANBHOW JIOTHKH, MPOUCXOIUT JIUIIb
buKcupoBaHre camMoro (hakta CyIIECTBOBAHHS OTpacjeid u
UHCTUTYTOB IpaBa, a Takxke oco0bIX chep — myONUUHOrO U
YaCTHOTO MPaBa, ONMUCAHNE HEKOTOPBIX UX BHEIIHHUX YEpT.

B sT0i1 ke miuockocTH (€CIU He BBIXOIUTH 3a MPEIeJibl
(dhopMaNbHOM JIOTMKH) OOPHCOBBIBAETCS 311€Ch COOTHOIIEHHE
BJACTH W TpaBa, KOTNA yJapeHHe IeaeTcss Ha MyOJTUdHOM,
rOCy/IapCTBEHHO-BJIACTHOM XapakTepe Mpasa, ero oOycioB-
JICHHOCTH TIPUHYAUTEIbHON CHUJION rOCy/IapCTBEHHOM BJIACTH,
T. €. IPUOPUTET MPUIAETCS BJIACTH KaK OMPENeIoIei cuie
IO OTHOIIEHHIO K MPaBy.

A BOT MpU BBIXOZI€ HA TOT YPOBEHb OOIIETEOPETHUECKON
XapaKTEPUCTUKHU TPpaBa, KOTJa OHO OCBEINAETCs ¢ TOUKH 3pe-
HUSI BCEW CHUCTEMBI MPABOBBIX CPEJCTB, T. €. HHCTPYMEHTAJIb-
HOrO IMOJaXoaa, OOHApPyKMBAKOTCS Ba)KHbIe OCOOEHHOCTH
npasa.

3nech yxke, kak Mbl Buaenu [I. 2. 3], garot o cebe 3HATH
YHUKAJIbHbIE, BAKHbIE U B HAYYHOM, M MPAKTUIECKOM OTHO-
HIEHUSIX 3aKOHOMEPHBIE CBSI3M B CTPYKType mpasa. To ecTh
He mpocto "cdepnl", "yuacTku" mpaBa, a creruduyeckue
COOTHOIIEHUsS OTpacyeil, ocodble cmpykmypHbsie CBS3U.
B camoli nocineaoBaTeNbHOCTH CBSI3U OTPaCiEld, UAYIIUX OT
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KOHCTUTYIITHOHHOTO TIpaBa, Aajiee — K MaTepUaJbHBIM OT-
pacyisiM, MOTOM — K OTPacyisiM MPOLECCyaIbHOTO IpaBa H,
HAKOHEL, K KOMIUIEKCHBIM OOpa30BaHHSM, MHTETPUPOBAHHBIM
(TakuM, KaK 3KOJIOTHYECKOe MpaBo) u auddepeHInpoBaHHBIM
(TakuM, Kak KIJIHULIHOE MPaBO), OOHAPYKUBAETCS TaKas JIO-
I'HKa, KOTOpasi OTPaXkaeT BAXKHYKO CTOPOHY CrieUU(UKUA FOpH-
IUYECKOTO PEryJIMPOBAHMS, COCTOSIIYI0, MOMHUMO HHBIX MO-
MEHTOB, B TOM, YTOOBI O0€CHEYNTh MHOTOYPOBHEBOE M MaK-
CHUMaJIbHO ONpEAENICHHOE BO3IEHCTBHE HA KM3Hb OOIIECTBA.
BorateiMu, B HeMajol CTENEHH YHHKAJIbHBIMH MPaBOBBIMU
chepamMu OKa3bIBAKOTCS MYyOJIUYHOE U YACTHOE MPABO, KaXK-
7I0€ U3 KOTOPBIX OTJIMYAETCS CBOEOOPA3HBIM OPHINYECKUM
UHCTPYMEHTAPHEM.

Eme Oonee cymecTBeHHbIE, IO CyTH MOPA3UTEIbHbBIE
OCOOCHHOCTH BBUIICHSIFOTCSI IIPH PACCMOTPEHUHU C TOYKH 3pe-
HUSl IOPUIUYECKON JIOTMKU COOTHOIIGHUS TpaBa U BJIACTH.
Oxa3bIBaeTCs, YTO MPHU 3TOM CBOEOOPA3HOM [JIsl MIPaBOBEIE-
HUs "yrie 3peHus" Ha MaHHYIO, Ka3aJiochb Obl, BIIOJHE H3Be-
CTHYIO mpoOyieMy, MpaBO M BJACTb — 3TO YK€ HE TaKue
KaTeropuy, I7ie ITOMHUHUPYET BJACTb, a OTHOMIOPSIKOBBIE
SIBJICHUS, HAXOIAIIUECS B PABHO3HAYHOM B3aUMOJAEHCTBUHU
(4TO SIBIAETCS MCXOMHON MPEINOCHUTKON Al CaMOW IMocTa-
HOBKH BOITPOCA O TIPABOBOM I'OCYapCTBE).

B Tperbeil yacTu KHUIM, IPU PACCMOTPEHHMM IpaBa IOA
yryiom 3perust GuiiocodcKo-npaBoBOil MPoOIeMaTHKH, B STUX
JKe, KaK ¥ BO MHOTHX JPYIHX OOINETEOPETHUECKUX BOIpPOCaX
(HampuMep, B3aMMOCBS3U IpPaBa U MOPAJIH), OTKPOIOTCS HO-
BbI€ T'PaHU, MOIYAC — MAPAJAOKCAIbHBIC H B UYE€M-TO MPOTH-
BOTIOJIOJKHBIE T€M, KOTOpbIe ObUTH 3a(PUKCHPOBAHBI HA YPOB-
HE TIEPBUYHBIX HAYYHBIX O0OOINEHUN U ake Ha YPOBHE CBO-
e00pa3HON FPUIUIECKON JIOTUKH.

Kakue HoBble Tpann? He Oynmem Toponuthcs. Pa3rosop
00 stom Briepenu [II1. 13. 2; T 16. 2]. Ceiliuac BaKHO OTMe-
TUTh JIIIb TO, YTO HOJHOe 3HAHWE O TMpaBe, C y4eTOM, pa-
3yMeeTCs, Pa3BUTHs MPABOBEEHUS B TAHHOE BPEMS, MOXKET
OBITh TOCTUTHYTO TOJIBKO MPU BCECTOPOHHEM TEOPETHUYECKOM
OCMBICIICHUH 3TOTO CJIOKHOT'O SIBJICHHUS B XKU3HHU JIFOJIEH Ha
BCEX CTYNEHSX TEOPETHUECKUX 3HAHUH U MO TEM YIJIOM 3pe-
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HUSI, KOTOPBIN 00yCloBIeH 000OMMHU YPOBHSIMU TEOPHH TTPaBa,
U TEM MOJAXOAOM K IOPUAUYECKONW MaTepuH, KOTOPBIA BbITE-
KaeT u3 puaocoduu npasa.

I maBa nisgTag
IIpaBo — 0ObEKTUBHASA PEaJbHOCTh

§ 1. I[IpaBo kak 0OBEKTUBHAS PEAITBHOCTD

1. IlocranoBKa nmpob6aembl. C TOYKU 3peHUsT CTPOTOM Ha-
VKU TIOJIOXKEHHE O TpaBe Kak OOBEKTUBHOW PeasIbHOCTH, Ode-
BUHO, HE BbI3bIBAET COMHEHUH. [la 1 cama yTBepaAMBIIAsCS C
JaBHUX TOP TPAKTOBKA MPABOBBIX SIBIEHUN KaK "IOTMBI Mpa-
Ba" Kak OynTo Obl HE OCTaBIIIET HA 3TOT CYET WHBIX BapUaH-
TOB.

Ha, npaBo (MpUTOM — TMO3UTUBHOE, AEHCTBYIOIIEE Mpa-
BO KaK JIFOJICKOE TBOpeHUe!) — 3TO He MPOCTO M HE TOJBKO
MbICJIb. He MpOCTO M HE TONBKO HM3BECTHBIC UAEH U BOJIS,
CYKAEHUS] O TODKHOM M BO3MOKHOM TIOBEIEHUU WJIH O HOP-
mMax BooOmie. IIpaBo B TOM uju MHOM OOIIECTBE — 3TO Ha
KQKAbIA JAaHHBIM MOMEHT GHEULHAA 'PEAIbHOCMb, CMPO2as
00beKMUBHAsT OAHHOCMb, KOTOpasi umeem ceoe "meno” —
corpus juris, Kak roBopusiu ropuctel [pesnero Puma. To
€CTh TaKas PeaJbHOCTb, OOBEKTHBHAS TAHHOCTb, KOTOpas Cy-
HIECTBYET U ACHCTBYET KaK HAJIWYHBIA (PaKT HAIIero ObITHs,
HeuTo obocobseHHOe u "BHelTHee" NIl KaKIOro YesIoBEeKa W
IUTsl BCEX WHBIX COLMAJBHBIX WHCTHTYTOB, €CJIM YTOAHO, B
U3BECTHOM CMBbICJIE — Ui O0IlecTBa B IeOM (Ha SI3BIKE
bunocodpn — sIBICHUE OMUYIHCOEHHOE).

U ecnu 00 3TOM B HacTOsIIEH TIaBe MPUXOAUTCS TOBO-
PUTH CMELHUANBHO U OTHOCHTEIBHO PAa3BEPHYTO, TO HE TOJb-
KO TOTOMY, 4YTO, OTTEHSIsI T'YyMaHUTAPHbIE XaPAKTEPUCTHUKHU
npaBa, HAy4YHasl MBICJIb HEPEIKO YBOIUT TPAKTOBKY IMpaBa B
chepy HEyJIOBUMBIX SIBJIEHHH Cyry00 AYXOBHOIO MOPsIKa
(a ¢ Apyroii CTOPOHBI, TaKKE BIIEYATIECHUS B 4eM-TO yIOOHBI
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BJIACTBYIOLIMM CHJIaM, CKJIOHHBIM MaHUIYJIMPOBATh, BIIPOYEM,
6e3 ocoboro ycrexa, mpaBOBOW MaTepHel Mo CBOEMY BOJIBHO-
MY MIPOU3BOJIY).

Camoe CcyIecTBeHHOE 31eCh — 3TO TO, YTO OT MOHHMAa-
HUS MpaBa Kak OOBEKTUBHOW PEAJbHOCTH PeIlarolnM odpa-
30M 3aBHUCUT CaMa MEPCHEKTHBAa €ro HaydyHOH pa3paboTkwy,
TaKOM, KOTOpast Obl OTBeyYaja O0IEeMy YPOBHIO Pa3BUTHUS Ha-
VKU B COBPEMEHHYIO 3TIOXY.

2. OcobenHoctu. McxonHblll MyHKT paccMaTpuUBaeMoi
npolbJieMbl — 3TO OCOOEHHOCTH MpaBa Kak OOBEKTHBHOH pe-
QTBHOCTH.

BoT 4TO Ha 3TOT CYET rOBOPUT PYCCKHUIl MpaBOBEn JOpe-
BomomoHHoro Bpemenu b. A. Kucrsikosckuii: "IIpaBoByro pe-
ANBHOCTh CJIENYET TOCTaBUTh MPHUOIU3UTENBHO MOCEPEANHE
MEXIY PeabHOCTBIO MPOU3BEACHUN CKYJIBNTYPbI M KUBOITH-
CH, C OJHOW CTOPOHBI, U MPOHM3BEACHUEM JIUTEPATYPhl H MY-
3bIKM — ¢ Apyroil. Ho Bce-Taku ee mpupeTcss Npu3HATh HeE-
MHOro OoJjiee OJHM3KOH K PeajbHOCTH MEPBOrO BHIA KYJBTYP-
HbIX Gu1ar, 4em Broporo..."".

[TonbiTaemcst pazoOpaThbCsi C 3TOH, HA MOW B3IJISA, BaXK-
HOMW, IO CHX TNOpP HEJOCTATOYHO OCMBICICHHOW B HAayKe Xa-
PAKTEPUCTUKON MO3UTUBHOTO TPABA.

Hano Hawath ¢ TOro (eciim BOCIONB30BATHCS CPABHEHUS -
MH, O KOTOpbIX roBOpUT b. A. KuctakoBckwmii), 4To peaspbHO-
CTH "BTOPOro BHAA" KYJbTYPHBIX Oylar (MPOHM3BENECHUS JIUTE-
paTypbl U My3BbIKH) 3TO TOK€ BECbMa OIpPEIEICHHbIE COLHU-
anbHbIe (AKTBI, TOKE U3 YUCIAa 000COOJIEHHBIX SBICHHUH AY-
XOBHOH JKH3HU — pPEaJbHO CYIIECTBYIOIIHUE KYJIbTYpPHBIE
LIEHHOCTH, YacTO HEMOBTOPHMbIC, YHUKAJIbHBIE, BBIPAKEH-
Hbl€ B pPOMaHe, MOBECTU, CUM(OHNH, OpaTOPUH, BOLISAIINE
B Hally >XU3Hb, HETJIEHHbIC, OOBbEKTUBUPOBAHHBIC PEAJIHH.
Bwmecre ¢ Tem (oOpatuM BHUMaHHe!) — TakHe peasnu, KOTO-
pele He 00pa3yrT KakOro-TO €JUHCTBA C CaMHUMH IO cede
npeaMeTaMH, B KOTOPBIX OHU BBIPAXKAKOTCS, — PYKOIMHUCS-
MU, 3aMUCSIMHU HOT (MU3BECTHO — PYKOIIMCH TOPST, a TBOPE-

" Kucmaxosckuit 5. A. ConpanbHble HAYKH B TPpaBo. OYEpKH 10 METOI0JI0-
THH COIMANBHBIX HAYK U 00mmeH Teopru mpasa. [VL, 1916. C. 336.
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HUE MO3Ta BeuHO). Takoro poja BEINEeCTBEHHbIE MPEIMEThI

(pykomucH, 3amucH HOT, TeM 0oJiee WX TMOCTeNyIoIue u3aa-

HUS) BCErO JIUIIb GHeutHsAss (popma mpousBeneHus, ero (puk-

cars.
Meskny TeM Takue MPOAYKThI TBOPYECTBA, KaK MPOU3-
BEJICHUS CKYJIbIITYPhI U skuBomHCH (TO, uTOo b. A. Kuctsikos-
CKHUH Ha3BaJ PeabHOCTSIMHU "MEPBOTO BUAA" KYJIbTYyPHBIX
07ar), xapakKTepU3ylTCs KakK pa3 TeEM, YTO 31€Ch pe3)ib-
mam meopyecmeda OpeAHUYecKU Caum ¢ OAHHbIM 00beK-
MHOM — C HAJIMYHBIM, CTPOTO WHAMBUYAJTHM3UPOBAHHBIM ('0J1-
HUM") DK3eMILISIPOM TBOPUYECTBA, BbIPAKEHHBIM B KOHKPET-
HOM, TOYHO ONpeneIEHHOM MpeMeTe — MOHYMEHTE, U3Basi-
HuH, kaptuHe. M 3T0 He mpoCcTO BHETHSIS (hOpMa, BHEIIHSIS
¢dukcanus KyJabTypHOro Onara, a camo ero ObitTue. Bee oc-
TaJbHOE B PACCMAaTPUBAEMOM KpPyre KyJbTYpPHBIX OJiar, eciu
9TO HE MHOW BapHAaHT MPOU3BENEHUS, — BCErO JIMIIb KOMUH.
H TO4HO Takoe€ ke MOJOXKEHUE BELe — KaK 3TO HU
MOKAKETCSl Ha MepPBbIN B3I MapagoKCalbHbIM — Xapak-
TEPHO IJIsI TO3UTHUBHOTO MPaBa; ero HOPMbI, €ro CylIeCTBO-
BaHUE, peaiu3amus, MPU BCEH CIOKHOCTH CYIIECTBYIOIINX
31€Cb COOTHOLIEHHUH, MO CBOEH OCHOBE OPraHUYECKHU
CHUMmMB € ONpedeseHHbIMU (YOPMAMU, BLIPANCEHDI 6 HUX.
H kak pa3 mo 3Toi NpUYMHE MO3UTHUBHOE NPaBO, KaK U Mpo-
U3BEIEeHUS CKYJBITYPbl H )KUBOTHCH (YTO U MOIAMETHI
b. A. KucrsakoBcKkHii), 0CTaBasiCh sIBJJEHUEM U3 TYXOBHOI'O
MHpa, UMEET OJHOBPEMEHHO (IMyCTh U HE B I[€JIOM, HO BCE
K€ B 4eM-TO UMEET) CAuUmblil co c8oeil hopmoii u OTCrna
BHeulHe HANUYHBII (00beKMUBUPOBAHHYLIL), TIOTYAC 3PUMDbL
xapakrep. M otuactu mosTomy (Hapsiay ¢ APYyTHMH MpHYUHA-
MH) BO MHOTOM, TIYCTh U HE BCErNa U HE BO BCEM, IEHCTBYET
B MIPAKTUYECKOW JKU3HU U BOCITPUHUMAETCS JIFOIbMH B Kaue-
CTBE 002Mbl, MEEePObIX peauuii — CTPOTHX, TOYHBIX, TOCTO-
SIHHBIX U B MPUHIMIIE HEM3MEHHBIX B HAIlIEH AEHCTBUTEbHO-
CTH, YTO U HO360.51em 0elams onpeoeienHvle 8160001, 0a-
8aMb YEMKYI0 OYEHK) COOBIMUSM, COBePUAmMb Oelicmauist, 0O-
oeporcusaemvie 81ACMBIO.

[Ipu 3TOM NPUHLIUIHUATIEHO BAYKHO 0OPaTUTh BHUMAHHE,

4yTO "CJIUTHOCTh ¢ (OpMOIi" CclienyeT MOHUMATh HE B CMbICIE
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OTOXKNIECTBIIEHUSI YKA3aHHBIX SIBJICHUH ¢ "marepuajioMm” (Mpa-
MOpPOM U XOJICTOM B OTHOIIEHUH CKYJIBIITYPbI U KUBOIUCH; C
3aKOHAMH, PYTUMU MUCbMEHHBIMU JOKYMEHTaMH B OTHOIIIE-
HUH TIPaBa), a MIABHBIM 00Pa30M B CMBICTIE OP2AHU3AYUY SO0
"mamepuana”, eonnowennvix 6 e2o ghopme yennocmeil.

Takum 00pa3oMm, MO3UTHBHOE MPABO KAaK HaJIMYHAS
00BbEeKTUBHASI PEAIbHOCTh MPEACTaBNsieT COOOH Takoi mpo-
OYKT MBICJIH U BOJIM JIFOJEH, KOTOPBIA OnpeomMeyeH, 80no-
weH 8 YyeHHoCMHOU (hopme M BCIEICTBUE 3TOTO BO3BENEH B
TaKyH CTEIeHb "TBepIOoN peaJbHOCTH", KOTOpas IpeBpalia-
€T ero B 0coboe coyuaivHoe Ovimiue — yCTOWYUBOE, CTPOrO
OTIPENIEIEHHOE.

HMeHHO C 3TOW CTOPOHBI MO3UTUBHOE IPABO KECTKO
OTTPAHUYMBAETCS OT NPYTHX SIBJEHUH NTYXOBHOMW JKU3HH, KO-
TOpbIE CYLECTBYIOT B chepe "cyObekTUBHOTO", — wuaeH,
NPENCTABICHUN, 60.1€6bIX YCTPEMIIEHUN, Pa3HOOOPa3HBIX
KYJBTYPHBIX OJIar, MPOAYKTOB JAYXOBHOTO TBOPYECTBA, OTHO-
CSILIUXCS K JJUTEPAType, TYMaHUTAPHBIM HayKaM U T. A. B Tom
YUCJIE OTTPAHUYMBAETCS OT T€X COLIMAJIBHBIX SBJICHHI, KOTO-
pble TaKXe BBIMOJHAKT (YHKLUHH PETryJsSIUU MMOBEICHUS
JrOIel, — Mopaiid, oObbaeB. A B 00JIaCTH IOPUIHYECKUX SIB-
JeHU — OT CyOBbEKTHUBHBIX CTOPOH NPABOBOM JEHCTBUTEb-
HOCTH, TIpaBoco3HaHusA. Jla W BOOOIIEe C paccMaTpUBAEMBIX
MO3ULMKA TO3UTUBHOE TMPABO — 3TO €OUHCHIGEHHbIIl COLH-
aJbHBIA (PEHOMEH M3 YHhClia BCeX NPYruX, Takxke oOO3Hauae-
MBIX CJIOBOM "mpaBo" (€CTECTBEHHOE MPaBO, MOPAJIbLHOE Tpa-
BO, MPaBo-00bIYail W JAp.), KOTOPOE SIBJISIETCS TAKOTO pojaa
ONpeaMeUYeHHOM TBEPIAOH pPealbHOCTbIO, OOBEKTUBHPOBAHHOM
TTAHHOCTBIO.

3. IlpaBo — uHCTUTYLHOHHOE 00pa3oBaHue. C 3TOl TOUKH
3pEHUs TTO3UTHBHOE MPABO CYIIECTBYET U JEHCTBYET B BHUJEC
cucmemvl UHCMUMYMOS, T. €. B BUAE UHCIUMYYUOHHO20 00-
PA306aHUSL.

HHCTUTYTBI — 3TO M ecThb "0oOpa3oBaHHbIE" U "OmpenamMe-
YeHHbIe" COLMAJIbHBIC SIBIICHUS, KOTOPbIE B pe3yJbTaTe OT-
gykaeHus: odpenu COOCTBEHHOE OBbITHE W BOIUJIOLIEHBI BO
BHEIIIHE OYEPUYEHHBbIC, CTPYKTYPHO OMpPEAEICHHbIC, TBEPAbIC
U ycToiuuBbie POpMBI CyIIecTBOBaHUS U (YHKIIMOHUPOBA-
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Husi. M motoMy criocoOHBI BBICTYIUTh B Ka4eCTBE TBEPAOH U
MOCTOSTHHOW OCHOBBI WUJIM KPUTEPUS TOBEICHUS JIFOAEH, UMe-
IOIINX HENPEPBIBHBIN MO NEHCTBUIO M OMNPEAESEHHbIA MO CO-
nepskaHuio xapakrep. K 4nciy Takux MHCTUTYTOB OTHOCSITCS
rOCyapCTBO, PENUTHO3HbIE (IIEPKOBHBIE) YUPEKIASHUS, Ca-
MOJIESITEIbHbIE OPTaHU3aLUU, OPTAHU3ALMHA CAMOYTIPaBJICHUSI.
K ux yucny npuHaAIEKUT U MO3UTHBHOE MPABO.

W MMeHHO C 3TOH CTOPOHBI MO3UTHBHOE MPaBo (Mpexae
BCEro MPaBO POMAHO-TEPMAHCKOIO THIA) BHEIIHE BHICTYIIAET
B OCHOBHOM B Ka4eCTBE NUCAHO20 NPA6A — OCOOEHHOCTb, KO-
TOpasi UCTOpUYECKU W 0OO3HAYMJIA MOMEHT BO3HHKHOBEHWSI,
"MOSIBJIEHUST Ha CBET" MO3UTHUBHOIO IMPaBa KaK CaMOCTOSITENb-
HOT'O COLIMAJIBHOTO 00pa30OBaHMSI.

4. "O0bexkTUBHOE' M "cy0ObekTHBHOE'' B HpaBe. Xapak-
TEPUCTHKA TpPaBa B KaueCTBE MHCTUTYIMOHHOrO 0Opa3oBa-
HUs BaKHA Tak)Ke MOTOMY, 4TO CJ0BO "oOpasoBaHue" Harmo-
MHUHAET O TOM, YTO MPABO, SBJSACH OOBEKTUBHON peajibHOC-
TBHEO, OCTA€TCsl BCE ke B cdepe CyObeKTUBHOrO, SIBICHUMA
IYXOBHOTO MOPSIIKA.

B 4eMm 31O BRIpakaercs?

[Ipexxne Bcero, camMo BOCHPHUSITHE JIOABMU IpPaBa Kak
peanbHOCTH (HEKOW "HOTrMbI") BKIIIOYAET HU3BECTHBIE CYOBEK-
THBHBIE, JJa’ke MCUXOJOTMYECKUe MOMEHTBI. JTO CBOeoOpa-
3ue no3uTuBHOro mpasa moamerun M. A. Ilokposckumii, OT-
METHB, 4TO "... OPUANYECKAs] PEaNTbHOCTh €CTh BOOOIIE He-
KOTOpasi ocobasi peanbHOCT" ', OH OGpalnaer BHUMAHHE HA
TO, 4TO CYIIeCTBOBaHHE Ipasa "omrymaercs Bcemu'": ".. .mpa-
BO €CThb HEKOTOpas COLUAIbHO-TICUXOJIOTUYECKAsI CUJja, pe-
TYJUPYIOIasi TOBENECHUE JIOJEH, OHO €CTh HEKOTOpPOE CO-
CTOsiHHE OOIIECTBEHHOTO CO3HAHMS U OOLIECTBEHHOW BOJIH,
3aKjrovarIee B cebe MCUXUYECKOe MPUHYKIACHUE WHIIH-
BHJIa K U3BECTHOMY moBeAeHUr0. Kak siBjIeHHE COLMANBbHON
MICUXOJIOTHH, MPABO SIBJISETCS, TAKUM O0pPa3OM, HECOMHEH-
HOHM peajbHOCTBIO, (PAKTOM SMIIUPUUECKON NEeHCTBUTEIHHO-
CTH, 4aCThIO U3 "MHpa cyLuero"Z, YTO KaK pa3 U XapakTe-

" Cu.: Hoxposcxuii H. JI Vias. cou. C. 147.
* Tam sxe. C. 60.
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pPU3YET BaXKHEHIIYIO ero 0COOEHHOCTh KaKk OOBbEKTHUBHOH pe-
AJTBHOCTH .

U umeHHO mosToMy (T. €. B CHJIy COLHAJIbHO-TICUXOJIOTH-
YEeCKUX MPHYWH) MMO3UTUBHOE MPAaBO JAHHOH CTPAHBI SIBJISIET-
csi oOIenpU3HaHHBIM, HATJSIIHBIM (PAKTOM M HEOTBEMJIEMON
YaCcThIO CYLIECTBYIOIIEH B Hel OPUIHANBHON, TOCYIAPCTBEH-
HO-IIYOJIMYHON JKU3HH, KAXKIOJHEBHO NPOSIBISIOMIUMCS B
MHOTOOOpPa3HBIX OOCTOSTENbCTBAX, C KOTOPBIMH CTAJIKMBAETCS
KXKAbIA 4ejgoBeK. Kakaplii 4HeloBeK B COBPEMEHHOM 00-
mectBe 0e3 KojieOaHWi U COMHEHHI 3HAET, OLIYIIAET, CBOUM
OCOOBIM YE€JOBEYECKUM 3PEHHEM BUIUT, YTO B OpULIHAIb-
HOH, myOju4HON »KU3HM OO0IecTBa ecTh (Uiau 0e3yCIOBHO
IOJKEH OBITh) JKECTKHI CTep:KeHb, Takas "TBepnaasl peajb-
HOCTh" — HE 3aBUCSIINE OT MHEHUH M XOTEHHS OTHEJbHBIX
JrONiel 3aKOHBI, IOPUIMYECKHE HOPMBI, OOYCIIOBJIEHHBIE UMH
IOpUINYECKHE TpaBa U OOS3aHHOCTH, AEHCTBUS MHJIULINH,
CYZIOB U TIp.

Camoe >xe CyIIeCTBEHHOE NPU PACCMOTPEHHHU CyOBEeK-
TUBHOTO M OOBEKTHBHOTO B TPAaBE 3aKJIOYAETCS B TOM, YTO
MO3UTHUBHOE MPABO — J1a, PEATbHOCTb! — HO OHO, MO3UTHB-
HOE TPAaBO, BCE XK€ 00PA306AHO NOABMHU U HAXOAUTCS B "py-
kax monei". [losutuBHOE MpaBo, NMpHU BCEll CyIIeCTBEHHOCTH
U UMITEPATHBHOCTH JISKAIIUX B €ro OCHOBE (pakTopoB (00BEK-
THBHBIX HMMIIEPATHBOB LIMBUJIM3ALMH, SKOHOMHKH, TpeboBa-
HUI €CTeCTBEHHOTO Mpasa U Ap.)? mepea TeM Kak "MOsBUTbCS
Ha cBeT", mpoxoauT a3y npasomeopuecmsa, Heu3OEIKHO

" CMm.: Ilokposcxuti H, A. Yxas. cou. C. 147. Aprop mumet: " JIyMaeTcs, uTo
FOPHIHYCCKAS PCaIbHOCTh €CTh BOOOIIE HEKOTOpas ocobas peaabHocTh". M
MOSACHACT JTOT TE3UC HA (DCHOMEHE, KOTOPBIH MPHBJICK BHUMAHUC IHBHIIH-
CTOB H CTAJl MPEIMETOM JOBOJIBHO OOCTOATEIBHBIX OOCY KICHUH B JMTEPA-
Type, — OOBICHCHHH PEAIBHOCTH FOPHIMYCCKOTO JIMIA (B COMOCTABICHHH C
oM pusmdeckum). [Ipu atom WM. A. TIOKpOBCKHIA, TIPOAODKAS CBOKO MBICTIB
00 0c000i1 FOPHINYCCKON PEabHOCTH, 3aTPAarHBacT AAKE PCaIbHOCTH (DH-
3UYCCKHX JHUIT, "... CaMblil (DU3HUYCCKUN YCIOBCK, MPEBPAINASCH B IOPHIH-
YCCKOTO CYOBCKTA IPAB, YTPAYHBACT B 3HAYMTCIILHOM MEPE CBOKO PEajib-
HOCTh €CTCCTBCHHYIO, IS JIOHATHA CyOBEKTa MPaB OC3pa3aHucH POCT, IBET
BOJOCHT. 1.".

310 00CTOATEIBCTBO JAJICKO HE BCErAa IMPHHHMACTCSA BO BHHMAHHC B
Hayke. Jlake TAKUM KPYIIHBIM H OPHTHHATLHBIM MbICHTEeIeM, Kak O. IlneH-
IIIEP, KOIIA OH VTBEP:KIACT, YTO 0 HACTOSAIIETO BPEMEHH IIPABOBOC MBIII-
JICHHE CTPOHUTCSA HA AHTHYHBIX ITPECACTABICHUAX O "TCICCHOM Bemmu" (CM.:
IInenenep O. Yxaz. cou. T. 2. C. 85).
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NPEJIOMIIIETCS Yepe3 CO3HAHUE U BOJIKO JIF0JIed — 3aKOHOAa-
TeJIeH, Cyell — TBOPLIOB NMpeLeaeHToB. M nuinb 3aTeM, BKITIO-
YUBIINUCH Yepe3 CYIIECTBYIOIHE MPaBOBble UCTOUHUKU B JIeH-
CTBYIOLIl€€ MPaBo, OTUYXKAAETCsI HEMOCPEACTBEHHO OT BOJIHU
W CO3HAHUS JIFOAEH, CTAHOBUTCS HAJWYHOM JEHCTBUTEIBLHOC-
ThI0, OOBEKTUBHOH PEaTbHOCTHIO.

B utore ke, B peaJIbHbIX KHU3HEHHBIX OTHOIICHUSX, MPH
peLIeHNH IOPUIUYECKUX JeJl MO3UTUBHOE IMpPaBO — HplMe-
Hslemcsi — BHOBbB MMOManaeT "B Pyku Jronei", odperaer TOT
WIH UHOW 00pa3 B pe3yJibTaTe TOJKOBAHUS, MPABOIIOHUMA-
HUsI B HayKe U OOINECTBEHHOM MHEHHWH, a IJIABHOE — CTaHO-
BUTCSl HEOTJIEJUMBIM OT YeJIOBEUECKOU NeATEIbHOCTH, OT Cy-
0ebnoii npakmuku (KOTOpas Naxxe B IOPUIANYECKUX CUCTEMAX
C TOCIOACTBYIOIIUM IOJIOKEHHUEM 3aKOHA TaK)Ke€ CTAHOBUTCS
¢dakrom oObekTHBHOW peanmbHOCTH). CIOBOM, Mepea HaMu
CJIOKHBIE TIEPEXObI, MepesuBbl "cyObekTuBHOrO" n "00BeK-
TUBHOTO", TP KOTOPBIX, OJJHAKO, B KaX/bIi JAHHBI MOMEHT
neiicTByroliee (MO3UTHBHOE) MPABO — 3TO OOBEKTHBHAS pe-
abHOCTb, MHCTUTYIIHOHHOE 00pa30BaHMe, HATMYHBINA (aKT.

§ 2. IIpaBo kak "popma"

1. Conep:xkanue u ¢popma B npase. KitoueBoli myHKT B
NOHUMAHUN OCOOEHHOCTEH IMpaBa Kak OOBEKTHBHON peasbHO-
CTU (MHCTUTYLIMOHHOTO O0Opa30BaHUsl) — 3TO €OUHCHIBO, MOY-
Hee — 6O NJIOU eHUe Npasd 6 onpedeieHHoll opme —
CIUMHOCMb C HEH.

B mobom mpenmere (SBJIEHHMH) HE TOJBKO MO CTPOTUM
KaHOHaM (puocoduu, HO U MO 'HAIMUM TPOCTHIM KUTSHCKUM
BIICUATJICHUSIM PA3IIUYUAIOTCS coOepicaniie N (popma, PUTOM
0c0o00 MOTYT OBITh 6s10€eeHbr hopMa recunss u hopma eHym-
PeHHSA.

[IpunHsTO CuMTaTh, YTO B JIOOOM mpeaMere (SBJICHUH)
IJIAaBHOE, CaMOe CYIIEeCTBEHHOE — 3TO coieprkanue. B mupe
BeIlleH, BO MHOTHX JKH3HEHHBIX IPOLECCaX TaK OHO M €CTh
(Hampumep, naxke B cdepe BJIACTU. MOTYT CYIIECTBOBATH
paznuunbie "Gopmbl" pecnyONMK, MOHAPXHUA, HO TJIABHOE
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BCE )K€ — COAEPKaHUE BJIACTH, T. €. MOJUTHYCCKUI PEXKUM,
JEMOKPATUYECKHUI WM aBTOPUTAPHBIHN, TUPAHUYECKUIA).

B mpaBe Bce kyna cioxkHee. 371e€Chb Mbl BCTpEYaeMCsi C
SIBJICHUSIMH TTIOUCTUHE MOPA3UTEIbHBIMH, YHUKAJTbHBIMH.

IIpu BCEil UCKIIOUUTENBHON BAXXKHOCTH B JKU3HHU YEJIOBE-
YEeCKOro COoO0IIEeCTBa SKOHOMUYECKOTO, TIOJUTHYECKOrO, HpaB-
CTBEHHOTO, UHOTO (PaKTHYECKOrO COMEPIKAHUST 3aKOHOB, HOPH-
OUYECKIX HOPM B OOJIACTH IOPUCTIPYACHIUU MIEPBOCTENIEHHOE
3HAYEHUE MPUHAIICKUT UMeHHO hopme (KoTopasi u odpasy-
€T CBOCOOPA3HYIO IOpUOUYeCKyl0 Mamepuro, Ui aaxe "cre-
nududeckoe nmpaBoBoe coaepxkanue").

KoneuHo, (akTuyeckoe comepkaHHe B TEKCTaX 3aKO-
HOB, B JPYIHMX HCTOYHHKAX Kak Obl MepeMelnaHo C FOpHUIH-
YECKUMHU KaTeropusiMu, "topunuyecku npomnucano”. Tem He
MEHEE BO BCEX CJIy4asx OKa3bIBAETCS BO3MOXHBIM M OJIHO-
BPEMEHHO KpaliHe HeOOXOIHMMBIM B FOPUIUYECKOM OTHOIIE-
HUU Pa3jINyaTh, ¢ OJHOW CTOPOHBI, KOHKPETHBINA (haKTHIEC-
KUI MaTepual, a ¢ APyrod — HMCKOHHO HOPUAUYECKUE KaTe-
ropun (ipaBoByrO Mmarepuro). Hampumep, B 00acTu 3emelb-
HOTO W TPYIOBOrO 3aKOHONATENbCTBA, C OJHON CTOPOHBI,
NPUPOAHBIE OCOOEHHOCTH YrOAUH, TPYA U €r0 HHTEHCHBHOCTD,
nepepsiB B Tpyae (OTABIX), FOCYIAPCTBEHHBIE PEIIEHHS O
BCEM 3THUM BOMNpPOCAM, & C APYrOod — 3aKOHBI, UHBIC JOKY-
MEHTbI 1 — YTO He MeHee BaKHO — "IPUOPUTET IPaB TOrO
unu uHOoro juuna", "cybcummapHoe mpumeHeHue", "mpaBo-
Boe TpeOoBaHMe", "FHOPUIUMYECKOE PAaBEHCTBO" M T. 1., YTO U
npeocmasisem npaseo "6o eme’, a TIABHOE — Op2aHU3yem
cooepacanue npaed, BOILIOMIAET €ro B I0PUOUUECKUX CIPYK-
mypax.

HaubGonee oueBUAHBIM SIBJISIETCSI €IUHCTBO TIPABA C GHEUl-
Hell (hopmoii — 3aKOHAMH, CyIeOHBIMH MPEleIeHTaMU, HHbI-
MU UCTOYHUKAMHU FOPUTUIECKUX HOPM.

IIpuyem 3mech, B JaHHOM IJIOCKOCTH, TTO3UTHBHOE TIpa-
BO BBICTYIMAET KaK 3pUMasi peajbHOCTb B CAMOM TpyOOM, 4yB-
CTBEHHOM 3HAYEHUH. €r0 MOKHO "yBUAETb rilazamu" (Ha CTO-
Jie JIeKUT KHIKe4YKa, o3arjiaBjieHHast "YTOJOBHBIM KOAEKC",
B K&XKIOW CTaThe€ KOTOPOr0 — HOPMA), MOXKHO Aaxe "Mo-
JepKaTh ero B pykax" (B3siTb KHUIKEUYKY B PYKH, IMOJUCTATH
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ee, HalTH HYXHYIO CTaThi0). CJIIOBOM, AOCTYITHBIN JJIsl HALITHX
OILIYINEHUN, TAKOW HATJISTHBIA TIPEAMET.

BMecTe ¢ TeM HYXXHO Cpa3y e 3aMEeTHUTb, YTO CO CTO-
POHBI CBOE€H BHeIIHEW (OpMbI — 3TO UMEHHO UCHIOYHIUK,
CBOETO POJa GMecmuuye Gaxmuieckoco coOOepHCAHUsl U B
HE MEHbIIEH Mepe — GHewH Uil UHPOPMAYUOHHBIH 3HAK,
HauboJjiee OYEBUIHOE CBHUETEIHCTBO €r0 CYIIECTBOBAHUS W
JNEHUCTBUS Kak 0coO0ro HHCTUTYLIMOHHOTO 00pa3oBaHusl (BIIPO-
4yeM, y4TeM M TO, 4TO B mpouecce GOpMUPOBAHUS MPaBa,
€ro KOHCTUTYUPOBaHMsI Kak 0coOoro oOpa3oBaHMs, a U B
peanbHOM (PYHKIMOHUPOBAHWM TpaBa POJIb 3aKOHA, WHBIX
BHEIIHUX (DOPM SIBISIETCS 3HAUYUTENbHOH' — 06 3ToM In. 4
HacTosimero maparpada).

I'maBHOE ke, YTO BbIpakaeT "CIUTHOCTH" MpaBa C €ro
(GhopMoOIi, ero BOILIOLIEHHE B 3TOH PopMe, OTHOCUTCS K op-
ME BHYTpPpeHHeW. To ects — K opeanuszayuu npaso-
BOI'O Marepuana, K pPasHOOOpasHBbIM HPUOUYECKUM CMPYK-
mypam, TOYHEee NaKe — K CaMOW BO3MOXKHOCTHU CTPYKTYPHI.
W mMeHHO 3TO, yKa3aHHbIE MOMEHTBHI BHyTpPeHHEH (HOpPMBbI, 6
OCHOBHOM U Xapaxmepusyem npaeosyio mamepuro. Camoe xe
MpUMEYaTeNIbHOE 3/7eCh 3aKJII0YaeTCsl B TOM, UYTO HMEHHO
CTPYKTYpPHBIE XapaKTEPUCTUKH paBa, Kak Mbl YBUIUM B IOC-

! 3aech, AyMAeTcs, YMECTHO CKa3aTh O TOM, YTO KpaWHUU (hopMamusm
JCUCTBHI M JTOKYMCHTOB B APCBHCHINHX M CPCIHCBEKOBBIX FOPHUIMUCCKUX
CHCTEMAaX MMEET CBOM, BEChMA TyOOKHH CONMANBHBIN CMbICT. IMEHHO de-
PE3 MPEACTFHO CTPOTYIO MHCHMCHHYEO (DOpMY, HEPEAKO OOCTABIACMYIO H3-
BECTHBIMH PHTYAJAMH (OTYACTH UMCIOIMUMH PEITUTHO3HBIC MPESIMOCHIIKH),
KaK pa3 M MPOUCXOIUT JIOTHYCCKH W MCTOPHICCKH 0OOCHOBAHHBIH ITPO -
IIeCC — MPUIAHHC MO3HTHBHOMY IPABY JOJDKHOM MHCTHTYITHOHHOCTH. Beap
3ToT "Kparuui (popmamu3M" (IPEBHSPHMCKOrO IIPaBa, IIPaBa CPEIHCBEKO -
BOH AHTIHH) (DaKTHYCCKH O3HAYACT, MO CYTH JCNA, TO, YTO TOT HIIA MHOH
SKH3HCHHBIM BOIPOC JIMIIb MPU COOMIOACHUH JKSCTKUX (POpMaIbHBIX TPeOO-
BAHMH, BBIPAKCHHBIX B "(opmympax", "mpeamucanmax”, "peectpax”, B
CTPOTo (POPMANTH30BAHHBIX W JAKEC PHTYAIBHBIX MPOLCAYPAX, MOIYYACT
caMy BO3MO’KHOCTH FOPHIMYCCKOHN 3aIMUTHI, FOPHIHUCCKOTO MpU3HAHH. U,
CTaj0 ObITh, HMCHHO TOT/JA, IPH COOIFOACHHH HEOOXOJUMBIX CTPOTHX (hOpM
H TOPOICIyp, MOSBIACTCA HA CBET BOT 3TO CaMO€ "HHCTHTYITHOHHOE 00pa-
30BaHHC" — TC JKCCTKHE, BHCIHEC BBIPAYKCHHBIC M B CHIY 3TOTO CTPOTO
OIIPSACIICHHBIC HOPMATHUBHBIC KPUTCPUH, HA OCHOBE KOTOPBIX MOTYT M JOJ-
JKHBI ICHCTBOBAThH IIPHHYTUTCIHHBIC YIPCIKICHHS BJIACTH, H COOTBETCTBY -
FOINUH TOPSIOK OTHOIICHHI CTAHOBHTCS TBEPABIM, VCTOMYHMBBIM, TapAHTH-
POBAHHBIM (YTO, MO MHCHHIO HEKOTOPBIX ABTOPOB, 00JICE BCETO PEATBHO H
BBIPAYKACT HHCTHUTYIIHOHHOCTD ITPABa).
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nenyromiem [I1. 7. 3], u cramu B UCTOpUHU (OPMHUPOBAHUS TIPa-
Ba KaK OCOOOro COIMAILHOTO PEryJsiTopa OCHOBHBIMHU Pealib-
HBIMU MOKA3aTeJISIMUA €r0 CTAHOBJICHUST W Pa3BUTHUSI.

3. OcHoBa cwjibl mpaBa. A Tenepbp — BHUMaHUe! — TJaB-
HBII MYHKT, PACKPBIBAIOINUN CMBIC MHCTUTYLIHOHHOCTH (CITUT-
HOCTH mpaBa ¢ ero ¢popmoii). CyTb €ro — B TOM, YTO HHAYE,
0e3 cBoero "MmposiBjieHHs] BO BHe", W riiaBHOe — 0Oe3 oOpeTe-
HUS HEOOXOIUMBIX CTPYKTYPHBIX XapaKTEPUCTUK TO3UTHB-
HOro mpasa npocmo nem. Y Te monoxeHus, "3amucu", KOTo-
pble, Ka3ajJoch Obl, MOKHO ObLIO Obl MMEHOBATDH "MmpaBom",
He cMo2nu Obl BLINOIHUMYG (PDYHKYUU NPABA, €20 NPeOHA3HAYE -
Hue B u3HU oOmecTBa. CIIOBOM, KaKue-TO HOPMATHBBI U
perienus, He Oynb OHHM BO3BEIAEHBI Ha YPOBEHb OOBEKTHBU-
POBAHHOIO, CTPYKTYpHOro oOpa3oBaHMs, (HaKTUYECKH HE
OBLTH U HE MOTJIH OBl OBITH OeilicmEUmeNbHbIM, PEANbHbIM NPA-
eéom. U Tem Oosiee 5TH MOJOKEHUs, "3amuCcH", HOPMAaTHUBBI HE
MOTJTH ObI OBITH MOHSTHI B KAYECTBE 3HAYUTEIHHOIO, MHOTO-
TPAHHOTrO, CIIOKHOT'O MO CBOEH OPraHuKe C O I M a JI b H O TO
borartcTtBa.

He ckporo, MOHATb, MOCTUTHYTH PacCMaTPUBAEMYIO OCO-
OeHHOCTb TpaBa (ero HEOTAENMMOCTb OT BHYTpeHHeH (op-
MBI, CTPYKTYPHBIX XapaKTEPHUCTHK), TeM Oojiee A0 PaccMoOT-
pPEHUsT CTAHOBJIEHUsS MPaBa B COOTBETCTBHH C TPeOOBAHUSIMHU
(uMmiepaTUBaMU) UBHIM3ANUH, HEe MPocTo. OCcOOEHHO Ham,
MpaBOBeNaM, CBBIKIIUMCS C KaTErOpHsIMU JOTMBbI TpaBa U
(hOopMabHO-JIOTUYECKUM CTUJIEM MBILIJICHUS.

IMosToMy MpU30BY Ha MOMOIIL OAHOTO M3 HAUOOJee BUI-
HbIX (punocodoB Halero Bpemenn — M. MamapaamBuIIH.

Bor 4ro mo TemaTuke paccMaTpPHBAEMOIO BOMPOCA, pac-
KpbIBasi KaHTOBCKHUE uaeu, numer M. Mamapnamsunu: "®dop-
Ma KaK BO3MOXXHOCTb CTPYKTYPBI, KaK HEUYTO, YTO JIEKHUT B
obnactu moyHOTHL, ecTh sl Kanta Takoe obOpasoBaHue, OT
CBOWCTB KOTOPOTO 3aBHUCHT BCE OCTajbHOE B Mupe. B Tom
YuClie COLMaTbHbIE MPOOJEMBI, COLMATbHOE OJlaro 4ejaoBe-
Ka, €ro HPAaBCTBEHHOE OJjlaro Kak KOHKPETHOro, TO €CTh He-
CBSITOTO CYH.IGCTBa"l.

Mamapoaweunu M. Yxa3. cou. C, 90.
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W xapakTepusysi B 3TOU CBSI3U MHUCCUIO MpaBa B o0IIe-
CTBE B KadyecTBe (hOPMbI, KOTOpast cnocc1)6Ha HE /1aBaThb OCHO-
BaHWsS AJIS 3]1a U HecnpaBeaiaubBocTu , M. Mamapaamsu-
JI1 — JTOCTONHBIA BHUMAaHUSI MOMEHT! — MPHUBJIEKAET B Kaue-
CTBE MpUMEPA MHCTUTYTHI CyJa U CYIONPOU3BOJCTBA, KOTa y
YHaCTHUKOB CYNOMPOM3BOACTBA CYLUECTBYET Aake WHCTHHKT
npaBabl. "MHCTHHKT npaBabl, — mMImeT Guiocod, — XOTs U
Oyner B royioBax, HO JneWcTBOBaTh Oynmer ¢opma. Jlumb oHa
MO’KET HEHTpPan30BaTh HEeU3OEKHbIE 4YeJIOBEUECKHE MOTYTH.
ITosTOMY Ham HY’KHBI HE YECTHBIE CYJIbU, a HE3ABUCHUMBIE CYJIbl.
ToONBKO 3TO MOXKET CKOPPETUPOBATH HEM3OEIKHYIO CHy‘l%ﬁHOCTb
TOTO, YeCTEH YeJIOBEK MU OecUecTeH, NIy Wik yMeH"” .

B »Toli cBsizu M. MamapaaluBuiid BbICKa3bIBa€T psill CO-
oOpaskeHUi O TpaBe U MPABOCYANH, CYyTh KOTOPBIX CBOIUTCS
K TOMY B BBICIIEH CTENMEHH BAXKHOMY JJIsl HAllEW CeroaHsII-
Hell JKU3HHU BBIBOAY, YTO BBICOKOPA3BHTOE HYYBCTBO (HOpPMBI
O3Ha4vaeT B AaHHOH cepe 'ku3HU 0OIIECTBA CYIIIECTBOBAHHE
HE3aBUCHUMOIO U TOJIHOBJIACTHOTO CyJa, CIOCOOHOTO MPOTH-
BOCTOSITh Oe33akoHMIO BiacTh. "OueBuaHo, — nuiner M. Ma-
MapaalBIIA, — TaKoe YyBCTBO (OPMBI (a 3aKOH €CTh OJMH
U3 KJIACCUYECKUX ClydaeB (OPMbI) SIBJISIETCS OYEHb JEJIUKAT-
HbIM M TOHKHM MOPOAYKTOM, HEKMM T'ymycom. Jlronu npekpac-
HO TIOHMUMAIOT, YTOOBI Ha 3€MJIE€ YTO-TO BBIPOCIO, HYKEH
KyJIBTYPHBIN CJIOH MOYBBI, HY’KHO CO371aBaTb €ro CAaHTUMETP
3a CAaHTHUMETPOM, TOBOJBHO nonro". M, obpamasce kK mpume-
py Ipyccun, roe B rogsl @punpuxa Benaukoro ObLIO KaK-TO
ckazano "B Ilpyccun ecth eme cyapu", aBTOp TOBOPUT. "H...
ytoObl B [Ipyccuu Bpemen @puapuxa Benunkoro Takoe mMor-
70 OBITH €CTECTBEHHBIM 00pa3oM CKa3aHo, M0 3TOro, ode-
; Cwum.: Mamapoauweum M. Yka3. cou. C. 90.

Tam sxe. C, 90—91. Asrop mumeT: "CKaskeM, CYIICCTBYET OMPEACICHHAS
(opma CcyaompoH3BOACTBA. A €CIIH MBI IOJATACMCS IPOCTO HA TO, UTO OyaeM
BOCITUTBIBATH MOPSIIOYHBIX H YSCTHBIX CYACH, KOTOPBIC HE OCPYT B3STKH, —
TO HHKOIJIA IPABEIHOTO U CIIPABE/IJIMBOTO CY/IA MBI HMETh HE Oy aeM. [Totomy
YTO TOKA MBI OyEM K 3TOMY CTPEMHTBCA, OyAET AeHCTBOBATE (hopma, (hop
ManbHbIH 37eMenT. M 6ema, eclm OH HEPA3BHT, €CITM 3TO CY, B KOTOPOM HET
Pa3acICHUA BIIACTCH, KOIODBH/I HC OTACJICH OT TOCYAapPCTBA B BUAC HC3aBH
CHMOTO HHCTHTYTA CYACH, CYA, KOTODBH\/’I HC UMCCT HE3aBUCHMOU IIPoOKypa
TYPBL, TAC MPOKYPOP, )KEPTBA, aABOKAT CIUTHI BCE B OJTHOM JIHIE (2 3TO
JIMIO BCCTAA HAIIC 1'[06y>K£[eHI/Ie, IIOPBIB H, KAK BBIPAYKATIHUCH DXCCKI/IG MBIC
%'II/ITGJ'II/I IPOoIIIOTO U HAYAJA 3TOTO BCKA, HHCTHHKT lTpaBILI)I)...

Tam sxe. C. 91. ITpu srom M. MamapamBuiIy 3aMe4acT; " IT0 OIIyIICHHE

(hopMBI — HE TOJNBKO MPOAYKT (PUIO0COPCTBOBAHMSI, HO IPOIYKT OIPEIC
JICHHOTO POAa KyJIbTYpHI".
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BUJTHO, JOJIKHO OBLIO MPOUTH elne JieT ABeCTH. Mbl Ke U
cefiyac mogoOHOrO €CTeCTBEHHBIM 00Pa3oM CKas3aTh HE MO-
JKEM, HaM 3TO MPOCTO B TOJIOBY He mpuaer. Tak CKOJNBKO ke
JIET HaM MPEICTOUT, €CJIU Mbl CETOIHS Haunem?"".

, OTcroma, mMOMHMO BCEro MHOTrO, Kak pa3 CIeAyeT 4YTO
camo mpaBo (MMeHHO Kak (popma! — BOT Takol 31ech mapa-
JOKC) UMEET C8OK) MATEPUID — MAamepulo Tpasa, BbIPAKEH-
HYIO TJIaBHBIM O0Opa3oM B €20 CHIPYKMYPHbBIX XAPAKMEPUc-
muxax. 1 oTcrona ske clienyeT, 4YTO CHuiia npasa Kak GOopMbl
(mo BeIpaxkeHnro M. MamapaamBuid, "BO3MOKHOCTb CTPYK-
Typbl", "HEYTO OTHOCSIIEECS K MOJHOTE" U JIp.) — 3TO CuUJja
COOCTBEHHOI MaTepuu mpaBa, KOraa MpaBo CIumo ¢ €€ BHyT-
PEHHEN opraHu3auuei, CTPyKTypOH.

4. O posn BHemHel GopMbl MPH CTAHOBJIEHUH, PA3BH-
THU U (PYHKIHMOHHUPOBAHMHU NpaBa. Eciu B KaXXbIil TaHHBII
MOMEHT 3aKOH, WHbIe BHEIIHUE (POpMBI TpaBa MpeACcCTaBIs -
10T COOOM IIaBHBIM 00pa3oM gumecmunuuge ero GaKTHIeCKOro
conep:kaHus, "MOKYMEHTAIbHBIN OONMK" TpaBa, CBOEro pona
BHEIIHUM MH)OPMALIMOHHBIN 3HAK, HaMOOJIee OUEBUIHOE CBH-
JETEJbCTBO €ro CYLIECTBOBAaHMS W AEHCTBHS (a pelmaroinee
3HAYEHUE B JKM3HU IpaBa C OPUAUYECKOH CTOPOHBI MMEET
(dbopma BHYTPEeHHSIs), TO TIPU POPMUPOSAHIUU NPABA BHEUTHHE
(OpPMBI UTPAIOT CYLIECTBEHHYI) KOHCTUTYUPYIOIIYIO POJIb.

DTO BO MHOTOM OOBSICHSIETCSI HE TOJILKO T€M, YTO BHE-
nrHue (OpMbI MPEACTABIISIIOT COOOM UCTOYHUKH MpaBa, HO W
yKe OTMEUEHHBIMU paHee (YHKUHUSIMH U MECTOM HUCLMA B
npaBe. TeM, 4YTO MO3UTUBHOE MPaBO, KaK TOJBKO OHO '"MoO-
SIBJIIETCSI Ha CBET" W TMOJy4aeT MU3BECTHOE Pa3BUTHE, CTAHO-
BUTCS, KaK MPABUJIO, MO BHEIIHEMY CBOEMY OOJIMKY huca-
HBIM HPABOM”.

' Mamapoaweun M. Yxas. cou. C. 93.

Ha;[o 3aMCTHTD ITPH 3TOM, YTO, TAK CKA3aTh, IIUCHMEHHBIH KOMIIOHEHT Xa
PAKTEPEH TAKXKE H I MPEIEACHTHOTO TPABa, MPABOBBIX CHCTEM AHTJIOCAK
COHCKOTr0 THMa (0 YeM AajbIne moiaeT eme peub). M He Tompko moTomy,
YTO KOKIOC PEIICHHE CYIA — JTO TOXKES BHEIIHE 0OBCKTHBHPOBAHHBIH AKT-
JOKYMCHT, HO M IIOTOMY €IIIC, YTO OHH, © HMCHHO KaK (haKThI IPCUCACHTHO
r0 XapakTepa, MOJIYyYArT CBOET0 POJa HTOTOBOC 3aKPCIUICHUC B "MHChME" .
TTo cBHAETEABCTBY CICHHATIHCTOB, MPCLUCACHTHOS HAYAJIO B IIPABe AHIJIHH,
T¢ 3apOIUIIACH TPCICACHTHAS MPABOBAS CHCTEMA, CBA3BIBACTCA ¢ MyOIMKA
IUCH OTYETOB O cyoebrbix pemcHuIX. "ECIH HET 0TYETOB, — MHIIET AHT
muiickuit mpasosea P. Kpocc, — moxrpuna 6e3aeiicteyetr” (cMm.: Kpoce P.
[peueacur B anrmmtickoM mpase / [ep. ¢ anrm. M., 1985. C. 29).

5 BocxoxXAeHME K IPaBy
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KakoBo e 3HaueHne MUCbMEHHOH (OopMbI (3aKOHA) st
bopMHUpPOBaHUS M CYLECTBOBAHUS MO3UTHUBHOrO mpasa’
DTO HE TOJNBKO TO, 4TO "MHUCHMO", MO CNPaBEAIUBOMY MHE-
Huto I1. Pukepa, naer addekr "ceMmaHTHHUECKON aBTOHOMHUN",
U Kak pas Ojaromapsi CEMaHTHYECKOH aBTOHOMHH, MOPOXKIA-
€MOl NMHCbMEHHOW (OPMOM, ONpeIeNeHHbIe NTYXOBHbIE, HH-
TEJUIEKTYaJIbHbIE MOJIOJKEHUSI U IEHHOCTH OOPETarT KauecTBO
"HopM", IpyrHe CBOWCTBA, XapakTepHbIE UIsi OOBEKTUBHOIO
npaBa, — MPEXKIAE BCEr0 BO3MOXKHOCTb CTPOTOM M TOUHOM
ONpPEeNEeNeHHOCTH IO COAEPKAHUIO, BO3MOXXHOCTU rocyaap-
CTBEHHOT'O FapaHTHUPOBAHUSI.

He meHee cymecTBEHHO U TO OOCTOATENBCTBO, YTO B
CBSI3M C TIMCbMEHHOW (POPMOI OKa3bIBAETCS BO3MOKHBIM BKJIIO-
YUTh OMpPENENICHHbIE MOJOXEHUS U LEHHOCTU (TMPETEeHAYO-
mue B crly TpeOOBaHMI KU3HU HA TO, YTOOBI CTaTh "mpa-
BOM") B ounHaNbHYI0, MyOJUYHYIO JKH3HB OOIIECTBA, COOT-
HECTH UX C JESTENIbHOCTBIO BJIACTHBIX T'OCYAaPCTBEHHBIX Y4-
PEeKASHUI U OTCIOAA MPHUIATh UM KauyecTBO (POpMabHON OIl-
peneNeHHOCTH, O0meo0s3aTeNbHOCTH, MPUHYAUTEIBHOCTH,
peanbHON BCEOOLTHOCTH, TOCYAapCTBEHHOH rapaHTHPOBAHHO-
CTH, 00€CIeYeHHOCTH.

Takum oOpa3om, "3akoH" (WMHBIE UCTOYHUKHU IpaBa) —
Ka3aJIoCh OBl HEUTO Cyry0o BHEIIHEE MO0 OTHOIICHUIO K TIPaBY
— HE MpocTo (UKCHPYET, MOKYMEHTAJIbHO 3aKperuisieT
OTpeNeIeHHbIE HOPMbl M MPUHIMIBIL, T. €. UrPaeT HE TOJBKO
bukcHpyromyo (KOHCTATHPYIOLIYIO, TOJKE BECbMa CYIIECTBEH-
HYIO) pOJIb, HO U BBIMOJIHSAET MO OTHOIIEHUIO K MO3UTHUBHOMY
npaBy rAayOOKYyw KoHcmumyupyowyio QyHkuuoo, T. €. QyH-
KLU0 N0 KOHCTUTYUPOBAHUIO — (DOPMHUPOBAHUIO, CO3IAHUIO,
YTBEPXKACHUIO AaHHOTO oObekta. Ty QyHKIMIO, KOrna Ha oc-
HOBE "CEeMaHTHYECKOH aBTOHOMUH', BKIIIOUEHHOW B OQUIIU-
ANBbHYI0 MYOJIMYHYIO JKU3Hb OOINECTBA, UMEHHO MUCHMEHHBIE
aTpulyThI (PUKCAIMS TEX MM WHBIX MOJIOKEHUH B BHIE HOP-
MaTHUBHBIX CYKIEHUH, CTpOras ONMpenejieHHOCTb MO COAep-
JKQHUIO H JIp.) BBIBOASIT HA CTPOTO OMpPENENICHHYIO Trocynap-
CTBEHHYIO MYOJMYHYIO NESTENbHOCTb YUPEKICHHUH, HaleIeH-
HBIX BJIACTBIO U CPEACTBAMH IO €€ peau3aliu.
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K ckazaHHOMy HYXHO M00aBUTb M TO, YTO 3HAYEHUE
BHemHelH Gopmbl (3aKk0HA) AaeT o ceOe 3HATh U TpU PyHKYU-
oHupoeanuu mnpaBa. Y He TOJNBKO KaK MCTOYHUK U MHPOpMa-
IIMOHHBIA 3HAK EHCTBYIOMIETO IMpaBa, HO U KaK OAHO U3 yC-
JIOBHIA, HEOOXOMUMBIX JJIsi CYLIECTBOBAHMS M PEANU3AINH €T
CBOMCTB (B TOM HYMCJI€, HallpUMEP, B CBSA3U C MHChbMEHHOM
dhopmoii 1t odecrneueHus ONpPeaeeHHOCTH COAepIKaHus pa-
Ba, €ro HaJIJICKAIIEero TrapaHTUPOBAHUS, TOCYIApPCTBEHHOM
oxpaHbl, o0ecreueHus, a OTcroaa — O0eCIeUYeHus TeiCTBEeH-
HOCTH W 3aIMIIEHHOCTH COOTBETCTBYIOIIUX MaTepHabHBIX
Guar [I17. 1],

OTtcrona BbITEKaeT HEOOXOAMMOCTL Oosee riyOokoro, 00-
Jiee TOHKOTO, TOUCTHHE TUAJEKTUYECKOrO IMOAXOAa K OCBe-
HIEHUIO COOTHOIICHMS BHEITHEH (OPMBI U COEpIKaHUs MpaBa
B mpouecce ero GopMUPOBAaHUS, Pa3BUTHS U (PYHKIUOHUPO-
BaHus. CyOcTaHIIUs, BEIECTBO MpaBa MPeACTaBiseT coOOoi B
Pa3BUTBHIX KOPUAUYECKUX CUCTEMAX KOMILJIEKC TPaBOBBIX
cpencts (HOPM), TaK WU UHAYE GbIPANCEHHDII 6 (hopmanu30-
BAHHOM 6UOe, 8 MEKCMAX NPaso6vlxX AKmos. ITo u 00yCIoB-
JUBAET OCOOBIN, BBICOKHH, MO-BUANMOMY, "MPEAEbHBIN" 1JIst
chepbl NTYXOBHOW XU3HU YPOBEHb OOBEKTHUBHUPOBAHHOCTH,
KOTOPBIN TO3BOJISIET UCIOJIB30BATh MOHSATHE "WHCTUTYIMOH-
HOe oOpa3oBaHHE" B CTPOrOM CMBbIC]IE 3TOrO BBIPAXKEHHS U
KOTOPBIH, B OTJIIHYHE OT OOBEKTUBUPOBAHHOCTU TAKUX SIBJIE-
HUM, KaK, CKa)keM, MPaBOCO3HAHUE, MOpPasib, OObIUAU, BbI-
BOAWT MPABO Ha MJIOCKOCTb YETKOM, MPEAMETHO OUYePUECHHOU
(B 4eM-TO nmaxke rpyOoOi, 3pHMOI) peaNbHOCTH, YyTh JH HE
BEIIIECTBEHHOCTH.

O3HadaeT Ju PacCMOTPEHUE TMO3UTHBHOIO MpaBa Kak
UHCTUTYLMOHHOTO OOpa3OBaHUsI €ro OTOXKIECTBJICHUE C 3a-
KOHOM?

Koneuno ke, HeT, He o3HavaeT. [IpaBo U 3aKOH, Kak
MBI BUJIEIU, — SIBJICHUS Pa3JU4YHbIE, PAa3HOIMOPSIKOBBIE,
OTHOCSIIIMECS K Pa3IMYHbIM Cpe3aM MPaBOBOM AEHCTBUTEb-
HOCTH. 3aKOH, BCE APyrue HOPMATHUBHBIE JOKYMEHTBI, BCE

' Cramno OBITh, TYT MEPEJ HAMH B BBICIICH CTCICHH TOHKOC (ITOMCTHHC JIH-
AJICKTHYCCKOE) COOTHONICHUE B IPABE BHYTPCHHEH W BHEIMHEH (hOpM, KO-
TOpOEC TPeOYeT JambHCHINCH YTy ONCHHOH pa3paboTKu.



128 Yacrs II. Teopusa npasa. HoBble moaxoast

UCTOYHUKU TMPaBa — OCTAKOTCS BHEIIHEW (OPMO MO3UTHB-
HOrO TipaBa, WH(GOPMALMOHHBIM HUCTOYHUKOM M 3HAKOM €ro
peanpHOro ObITHS. Y BMeCTe C TeM BCe ke Takoul (hopMoil,
IpU MOMOINHM KOTOPOH OOBEKTHBHOE MPaBO @hopmupyemcs,
koucmumyupyemcs. 1 xoropast B CHJIy 3TOTO SIBJISIETCS He-
00XOaUMOI MPEATIOCHUTKOH K TOMY, YTO B PEaJIbHOM CBOEM
OBITUM, NeHCTBUM TTO3UTUBHOE MPABO CAUMO, HEOMOENUMO
OT TOTO, YTO MOJKET OBbITh HA3BAHO "@Hympenueil hopmoii”.
U noromy B kKayecTBe OTHOCHTENILHO CaMOCTOSITENIbHOTO, WH-
CTUTYLIHOHHOTO 00pa3OBaHUs CYIIECTBYET U AEHCTBYET Kak
dopma.

5. HexkoTopble NOMOJHHUTE/ILHbIE MOSICHEHUS] HO BOII-
pocy o nmpase u 3akoHe. HayuHnsbie TpakToBKH. [Ipu Hayu-
HOM OCBEIIEHUHU CBSI3W 3aKOHA, MHBIX BHEIIHUX (POpM U mpasa
HEOOXOIMMO UCXOAUTh U3 TOTO, YTO OPraHUYECKOe eIHHE-
HUE TIpaBa W 3aKOHA (TP BCEeH MPUHLMITHAIbHONW 3HAYUMOC-
TH "CIIUTHOCTU" BHEIIHEW (OPMBI M CONEpPIKAHUS MpaBa) —
MPOTUBOPEYHMBO MO CYTH M POJNM B KU3HU obmectBa. M mo-
STOMY B Hay4YHBIX TPAKTOBKAX MO JAHHOW MpobjemMe CiaeayeT
C HeOOXOAUMOU CTPOroCcThIO (PUKCHPOBATH HE TOJBKO HE-
00X0aMMOe, MCTOPUYECKH M COLHAJIbHO TMO3UTHBHOE, YTO
XapaKTepu3yeT OpraHuYecKOoe €IUHCTBO 3aKOHAa U TpaBa B
npouecce GOPMHUPOBAHUS U PA3BUTHS MOCIETHETO, HO U TO,
YTO BBIPAXKAET CYIIECTBYIOIIUE 371€Ch CIIOXKHBIE, MPOTHUBO-
pedrBbIE COOTHOIIEHUS U, CBEPX TOrO, CBOMCTBEHHBIE €IHH-
CTBY 3aKOHa WM MpaBa HEraTHBHbIE CTOPOHBI, €CJU YIOJIHO,
TIOPOKH.

Takoro pona HeraTMBHBIE CTOPOHBI U COLUAJIbHBIEC TO-
POKH, TOYHEEe, UX BO3MOXKHOCTb, TasITCA ykKe B TOM OOCTO-
SITEJIbCTBE, YTO CaMHu MO cede myOJNUYHBbIe, TPUHYAUTEb-
Hbl€ 3aKOHBI, MPHU MOMOINH KOTOPBIX KOHCTUTYHPYETCS
O0OBEKTHBHOE MPaBO, — O3TO MPOAYKT TOCYIapCTBEHHOM,
nyOJUYHOUM BJIACTH, YTO BO MHOTOM U MPEAONpPENesieT BO3-
MOKHOCTb W3JIaHHSI 3aKOHOB IO OAHOMY JIMINb MPOU3BOJY
BJIACTH, "Kampus3y" WU MOJ HAmopoM "HU3BOPOTJIUBON CH-
Jbl" — TIOJIOKEHUE BEIIeH, CMOJHA MEPEKUTOE U B YEM-TO
elle nepeKkuBaeMoe MHOTMMHU CTpaHaMu, HammuM OTeuecTBOM
B TOM YHCJIE.



I'masa 5. TIpaBo — 0OBEKTHBHAS PEATHHOCTD 129

HmeHHO OTCIOIa MPOUCTEKAET BO3MOXKHOCTH, HapSAIy C
NpasoBbIMU 3AKOHAMU, TAKXKE HENPABO6bIX 3aKOH0G (U CTAJO
OBITh, BO3MOXHOCTb, KaK 3TO HHU MapagoKCaibHO 3BYYHT,
"HemnpaBOBOIO MpaBa"; B MHOW CJIOBECHOW MHTEPIpETAlud —
"MMUTALIMOHHOIO mpaBa”, "BUAMMOCTHU Mpapa") — HeNpaBe.-
HOTO, HE OTBEYAIOIIEro BBICOKHUM TPeOOBAHUSIM T'yMaHUCTH-
YECKOro TMPABOIMOHUMAHUS, XaPAKTEPUIYIOLIETO CJIOXKHBIE IM0-
BOPOTHI PAa3BUTHS TMpaBa M B MPOLIJOM, U B COBPEMEHHYIO
3TOXY.

Ho npu Bcem mpu ToM riayOokasi CBsI3b 3aKOHA (B IIHPO-
KOM MOHUMAaHUH 3TON KaTeropwH, T. €. KaK 3HaKa BCEX IPaBo-
BbIX MCTOYHHKOB) M MpaBa — KECTKasl OPUINYECKAast JIOTHKA.
DTa CBsA3b OCTaeTcs KpaliHe HeOOXOMMMOM, BhICOKO3HAYHMMOMM,
XapaKTepHU3yIoIeld MpoLecc CTAaHOBJIEHUs, (OPMHUPOBAHUS U
passurus npaBa. OHa — BOBCE HE MOBOJ AJII CO3JAAHUSI HEKOM
dunocopur RPUAHNUECKOrO MO3UTHBH3MA — "YHUCTOH TEOpUU
mpasa" B nyxe I'. Kenb3eHa, ero CTOPOHHUKOB U TIOCIEAOBATE-
neiti. OHa — Heu30ekHas, HE UMEIOIIAs albTePHATHB OCHOBA
KOHCTUTYUPOBAHUS MpaBa KaKk OObEKTHBHOW PEealbHOCTH, WH-
CTUTYLIMOHHOTO 00pa30BaHusi, KOTOpOoe oOjagaeT MOIIHON CO-
LUAJIBHOM, PEryJIATUBHONU U yXOBHOW CUJION.

B ropuandeckoll Hayke Hale CTpaHbl MOJYYHUIO pac-
MPOCTpPaHEHHe BO33pPEHHE, OCHOBAHHOE Ha pa3paboTkax psiaa
BuaHbIX npaBoBenos (J. A. Kepumona, B. C. Hepcecsanna,
B. A. TymanoBa u ap.), 0 NPUHLMITHAIBHO BaKHOM pa3rpaHu-
yeHuu "mipasa” u "3akoHa" .

Takoe >xecTkoe pa3rpaHUYEHUE HMEJIO CYILIEeCTBEHHBIN
MOJIUTUKO-COITUAJTBHBIA CMBICTT B YCJIOBHUSIX COBETCKOTO OOIIe-
CTBa, KOT/Ia OTPHUIANOCH CYIECTBOBAHNE €CTECTBEHHOTO MpaBa
U korma (Kak 3TO HaMeudaeTCs B HbIHEIIHEE BpPeMs) HE OT-
KpbIBAJaCch MEPCIEKTHUBA OTBICKAHWUS T'YMAaHUTAPHOTO, TyXOB-
HOTO CMbICJIa TpaBa B camoii ero marepuu. M B uHbIX 00Ie-
CTBaX C TOTAJUTAPHBIMU TOPSAKAMH, KOT/Ia KaTerOpHH eCTe-
CTBEHHOTO MMPaBa, HEOTHEMJIEMBIX MPAB YEJIOBEKA HE HAXOMST
B OOINECTBEHHOU >KM3HU MOJIKHOTO TpPHU3HAHMS, TOM00HOE
JKECTKOE Pa3rpaHUYuCHUE COXPAHAET MPUHIMITHAIBHO BAXKHYIO
3HAYUMOCTh. B Takux YCJIOBUSIX, HamO moiaraTh, IPOTUBOIIO-

"' Cm., BuactHOCTH: Hepcecany B. C. ®unocodus npasa: YueOHUK 11
By30B. M., 1997. C. 10 mem.
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JIO)KEHHE "MEeNCTBUTENBHOrO TpaBa" W CyIIECTBYOIIEro "3a-
KoHa" (MyCTh KaK YrOAHO BO3BEIMYMBAEMOIO) OTBEYAET pe-
ANTbHOMY TIOJIOKEHUIO JeJ U JNEMOKPATUYECKUM YCTPEeMIICHH-
SIM, CYLIECTBYIOIIUM U B OOCTAHOBKE TOTAJIUTAPHOTO CTPOSI.

He cnenyer aymaTh, 4TO CUTyalus MO paccMaTpUBae-
MO# MpoOJieMe pe3KO M3MEHSIETCS B YCIIOBUSX TNMPHU3HAHUS B
HayKe U B OOIIeCTBEHHO-TTOJUTUYECKON JKI3HHU (B HaIllel CTpaHe
MO Mepe OCBOOOKIEHHSI OT KOMMYHUCTHYECKUX OPTOMOKCAb-
HBIX JIOTM) KaTeropuil eCTEeCTBEHHOrO npasa. B 3TuX yciIoBusx
pewmaroinee 3HaueHue umeer He obocobnenue "mpasa"' u "3a-
KOHa" (OHO C KOPHUIUYECKONW CTOPOHBI OYEBUIHO, B HAYYHOM
OTHOIIEHUH 3JIEMEHTAPHO, €CIIU — HE BO3BOJAUTH €r0 B HEKHI
aOCOJIFOT WM HE JaBaTh €My HEKOW 0CoOOM aBTOPCKOH MHTEp-
npeTayu), a pa3rpaHUYeHUe €CTeCTBEHHOrO MpaBa W IMO3HU-
TUBHOTO TIpaBa; MO PsAy K€ MyHKTOB — pa3rpaHUYEHHE U
Ai2oKe TIPOTHBOMONOKEHHE MOSUTHBHOTO NMpasa (npaBa B TpaK-
AAHCKOM o0ImecTBe) 1 "eCTeCTBEHHOTrO COCTOSIHUS" eCTeCTBeH-
HOTO" B JAHHOM CJTy4ae — B 3HAYCHUH Oonpaeoeozo)

" Bripouem, ecliM MPHILICTHCS K YKA3aHHBIM, KA3a710Ch ObI, CTOJIb HECOB-
MECTHMBIM TCOPCTHUYCCKHM IMOCTPOCHHAM (OJHO H3 KOTOPHIX "pasBoaut”
3aKOH H TPABO, a APYroe X "CBOAHMT"), TO MPH BHHMATCIHLHOM AHAJH3C
BBUCHSICTCS, YTO MPOOIEMA 31eCh — B HEMAJIOH CTCIICHU TCPMHHOJIOTHYCC-
kaq1. M1 moroMy — Kak 310 OBIBACT B HAYYHOM CpeAe, KOrAA TOT HJIH HHOM
TEPMUH "MPHUBABIBACTCA" K HAYIHOMY HMCHH, — HM3HAYATILHO MPEICIHHO

OCTpasi, HC PeLlacMas 1O OJHHM JIHIUb HAYYHBIM apryMCHTAM. Ilpu wuc-
NONB30BAHMHE TEPMHHOB "NPaBo” M "3aKOH" JHUCKYTHDPYIOIIME aBTOPBI HE-
PCIKO BKIAJBIBAKT CGOl (aBTO‘pCKI/II/I) CMBICII, TIOHMMASI C MO3HIMH OTHHX
ABTOPOB IO CIOBOM "3aKOH" B OCHOBHOM HOPMATHBHBIH FOPHIHYCCKHE 10~
KYMEHT, 4 C NO3HIUH APYTHX — BCE IO3HTHBHOE ITPABO, BHIPAKCHHOC B
3aKOHE, IPYTHX HCTOYHHKAX.

B nepBoM ciydae KakoH-THOO CIOKHOHM MPOOJIEMBI IO CYINSCTBY HET
HHUKAKOW, €CJIM 3aKOH — 3TO HOPMATHBHBIH FOPHIAMYCCKHN JOKYMCHT, TO
XOYCIIb-HE XOUCIIb MPHXOJUTCS, HAPAIY C IMPABOM KAK SBICHHEM CBOOO-
Jpl, IPH3HABATH HATHYHC U JCHCTBYIOIICTO OOBCKTHBHOTO IPABa (HA3HIBA-
€MOr0 "MO3MTHBHBIM", "BHEIIHMM" H T. 1.). IMEHHO MpaBa, ¢ KOTOPBIM CBS-
3aHbI MPABA JOICH, FOPHAMYECKAS MPAKTHKA, IPABOINOPAIOK H AP., CIO-
BOM, BCC PCAJBbHO CYIICCTBYIOIIECE MPaBOBOC ObITHE. ITo3HMIMS, KOTOPOI
MOCJICAOBATEIBHO TMPHACPKUBAIOTCS MHOTHE MBICTATE TN, MPHACPKUBAJIHCH
H HCH3MCHHO IIPHACP;KUBAKOTCS FOPHCTHI, ACATCIILHOCTh KOTOPBIX COIIPS-
JKCHA C PEATbHO (hYHKITHO HUPYIOIIHM ITPABOM.

Bo Bropom nee ciyyae, TPH JOCTATOYHO JKECTKOM "pazBecHun" yKa-
3aHHBIX KaTteropui "mpasa" u "3akoHA", BCA peaNbHAS MPaBOBAs IIPOOIIC-
MATHKA COCPEIOTOMMBACTCA BOKPYT IMMPOKO M HETPAXMIMOHHO IOHHMAC-
MOro "3aK0HA", a "mPaBO" OKA3BIBACTCS BBIBCACHHBIM 34 MPEACIBI PEaTh-
HOM IIPABOBOM KU3HH TPAHCICHICHTHBIM (DEHOMCHOM, MOHUMACMBIM B Ka-
YeCTBE ABJICHHUA (M Aake "MareMaruku") CBOOOABI, B CYIMHOCTH — TCM,
YTO UMEET XapaKTep €CTCCTBCHHOTO MPaBa.
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BaxxHO mpu 3TOM TO, YTO COOTHOILIEHHE 37eCh COBCEM
apyroe — (yHmaMmeHTanbHOe, OoOJiee TOHKOE, B3aUMHO 3Ha-
yalee, HeJKeNln pa3BeaeHue "mpasa" u "3akoHa" — pabora-
I0Iee Ha 3JICMEHTApHOM YPOBHE B Ipenesiax MpaBOBOW Ma-
TEPUH WU B 0COOOM COLMATbHO-TIOJUTHYECKON CUTYaluu (KaK
5TO OBLIO XapaKTEPHO JJIsi COBETCKOro OOINECTRA).

Heine, xorna xareropusi 1 Havajia €CTECTBEHHOTO MpaBa
BHOBb HaXOJSIT CPEeNH POCCHICKUX MPABOBEIOB BCe OOJbIIEe
MPU3HAHUE, OKA3bIBAETCS, YTO Pa3HbIE aBTOPHI MO CYyTH Aeja
roBopsT 00 OJHOM M TOM ke. U "mpaBo", OTrpaHUYHUBaEMOE
OT "3aKOHA", U €CTECTBEHHOE MpPaBO, OTTPAHUYMBAEMOE OT
MO3UTUBHOTO TIPaBa, OAMHAKOBO — MYCTh U C HEKOTOPBIMH
BapUALUSIMH — TPAKTYIOTCS KaK SIBJICHHS BBICOKOTO JiHOe-
PaJbHOTIO U TYMAHUCTHYECKOTO TIOPSIJIKA.

Bunumo, 31ech HY:KHO cOMMkaTh mo3uiuu. He TpaTuth
CUJIbl Ha B3aMMOU3HUYTOXKEHHE B Hayke (TMedalibHOE, TPYHA-
HOTIPEOJ0JIMMOE, BBEBIIEECS B KPOBb M IUIOTh HACIEOUE CO-
BETCKOM BIMOXH), & CO CTPEMIIEHUEM KO B3aUMHOMY MOHUMA-
HUIO HAWTH OOIIME TOYKH B HAYYHBIX TPAKTOBKAX M JABUTATh-
Csl BIEpeN B TMOCTWIKEHHWH TpaBa, B MPETBOPEHUH MPABOBBIX
LIEHHOCTEH U UeaJOB B PeaIbHON *KU3HHU OOIIEeCTBa.

B TO e BpeMs €CTh CyLIECTBEHHBII MOMEHT B paspa-
OOTKEe COBPEMEHHOM MPaBOBOI TEOPHHU, K KOTOPOMY XOTEJIOCh
OBI IPUBJIEYh BHUMAHHE.

IMonoxenust 06 OpraHUYECKOM €JUHCTBE 3aKOHA W IMpa-
Ba — HE KOHEYHAs XapaKTEPHUCTHKA IpaBa, HE 3aBEpIIAIO-
[IMe ero OnpeAeeHuss. ITH TOJIOKEHUSI — Pe3yJIbTaT BbIBO-
JIOB, BBITEKAIOIINX U3 UHCTPYMEHTAJbHOIO MOAXOAa U U3 TOU
CTOPOHBI XapPaKTEPUCTUKHU JIOTUKHU MpaBa, KOTOpas OTrpaHH-
YUBAETCS] B OCHOBHOM €ro (hOpMUPOBaHUEM KaK OOBEKTUBHOMN
peaNbHOCTH, HHCTUTYLIMOHHOTO 00pa30BaHUS.

Takoro poma TMONOXKEHUS, MOHITHO, — BAXXHBIA 3Tam
MOHMMAaHUS TIPaBa, BECbMa CYILIECTBEHHBIN IJIs1 PEIICHUS 11e-
JIOTO psifia KIIOUEBBIX IOPUIUYECKUX BOMPOCOB M, OCOOEH-
HO, TIPaKTUKH ropucnpyaeHuuud. M Bce jke ykasaHHbIE MOJIO-
JKEHUS MOJ YIJIOM 3pEHHs] MOCTHKEHHUsI TIyOWH mpasa, apy-
IUX CYIIECTBEHHBIX CTOPOH €ro JIOTUKH, CMbICTA U TPEaHa3-
HaueHUs B OOIIECTBE — TOJIbKO HAYAJIbHBIN, OTIPABHOM MYHKT.
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HeoOxonumblii, BasKHbBIHA, HO MOIbKO HAYANbHBIH, OMHPAG-
noti. Tlocnenyroume xapakTepUCTUKU U OLIEHKU NpaBa AOJDK-
HBI CTaTh PE3YyJbTaTOM APYTHX CTYNEHEH ero obumereoperu-
yeckoir u punocodcekoii mpopadbotku. B Tom umcne paccMoT-
peHus mpaBa KaKk BHYTPEHHEH (OPMBI, €ro CTPYKTYPHBIX
XapaKTepPUCTHK.

6. Ycaosusi. Cumnromsl. Mcropudeckue naHHbie (na u
JaHHbIE COBPEMEHHON NEeHCTBUTENBHOCTH) CBUAETEIbCTBYIOT,
YTO MPaBO KaK HHCTHUTYLHOHHOE 00Opa3oBaHUE CKJIAJbIBACT-
Csl IPU HAJIMYUU PsAZA HETIPEMEHHBIX YCJIOBHUI COLMAIIBHOTO U
IOPUINYECKOTO NOPsAIKA.

ITepBoe u3 HUX — 3TO (OPMUPOBAHUE COOTBETCTBYIO-
IIUX PEryJSATUBHBIX CpeACTB "B rocymapcrse" — nood seu-
001l u asmopumemom OelCmEeHHOU 20CYOAPCMBEHHOT 81d-
cmu (MMEroIIeH HaIeXKallne YIPEeKIEeHUs U CocoObl, nMe-
HyeMble 110 COBPEMEHHOW TEPMUHOJIOTUH "TPaBOOXPaHUTENb-
HeiMU"). [Tpruem Hapsay ¢ HACTPOEHHOCTBIO BJIACTH "HA Ipa-
BO" peliarolee 3HaUeHUE B OTOW CBSA3M HUMEKT CYLIEeCTBO-
BaHME €UHOW U MOIIHOW CyAeOHOH CUCTEMBI M HATMYUE CJIO-
JKUBLIETOCS M aBTOPHUTETHOTO CJIOS KBaJU(DHUIIHPOBAHHBIX
IOPUCTOB, €CJIH YrOAHO, UX "COCNOBUS" CO CBOMM KOOEKCOM
MOpajii M JNOCTOMHCTBA — CyJA€H, aABOKATOB, "3HATOKOB"
npaBa JOCTATOYHO BBICOKOTO (YHHUBEPCHTETCKOTO) YPOBHS U
OTHOBPEMEHHO HE€ OTOPBAHHBIX OT "KMUBOH KM3HM", Mpak-
THUKH.

Hanee. BaxkabiM ycioBueM (popMHUpOBaHUS MpaBa Kak
WHCTUTYLMOHHOTO 00pa30BaHMsA SIBJISETCS, KaK 3TO HU MOKa-
JKETCS CTPAHHBIM, 00beM yYCTAHOBJIEHUH U TOJIOKEHUH, Tpe-
TEHAYIOIIUX Ha TO, YTOOBI OBITh "tOpuUaNYecKUMH". DTH yCTa-
HOBJICHHSI U TIOJIOJKEHHs JOJDKHBI CTaTh JOCTATOYHO OOIIMp-
HbIM, OOBEMHBIM PEryJUPYIOIIHM MAacCHUBOM, Yy KOTOPOTO
BCJICZICTBHE STOrO MOSBIIAETCS "COOCTBEHHAs JKU3HB" CO CBO-
UMM 4YepTaMH U OCOOEHHOCTSIMU, B TOM YHCJIE KayeCTBO H3-
BECTHOTO NPUOPHUTETA, JOMHHAHTBHI B PETYJSILUN OOIIECTBEH-
HBIX OTHOILICHUI.

Bot onHa mmmroctpanus U3 CpaBHUTENBHO HeAaBHEH HC-
TOpUM KOJIOHUaNbHOU MHnuu (o0 koropoit B o0mieit popme yxke
ynomuHajiocs). Ko Bropoii nonosune XIX B. B Unnuu ycu-
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JIUST Cy/Iel, UMEIOIIUX B OCHOBHOM MOATOTOBKY B aHTJIMACKHX
y4eOHBIX 3aBeleHUsX, ObUTH HAIPaBJIEHbI HA TO, 4TOOBI "TipH-
MepUTh" aHTJIMIICKOe 00Ilee, MpeleaeHTHOE MPaBO U MeCT-
HO€ WHIYHUCTCKOE MPaBO, IPUTOM C MPUOPUTETOM MEPBO-
ro — obmero npasa. Ho 3To ynangoch juip Torma, kKorna
"yucno cyoebHvIX peuteHuli 00OCmMu2io HeoOX00UM020 YpOosHsi
(xypcus moii. — C. A.), TO3BOJISFOIIETO CyAbSIM CYHTATH HX
UMEIOIITUMH 00sI3aTEeNIbHBIN XapaKkTep B COOTBETCTBUH C MPUH-
UTIOM "TIPUIEP KUBATHCS paHee MPUHSATHIX pelneHuid” (stare
decisis)"'. Y umenHo Torna "B CyneGHOIN MpaKTHKE MECTO
KJIACCUYECKOTO MHIYMCTCKOTO TpaBa MOCTENEHHO 3aHsUIO TaK
Ha3blBaeMOE "AHTJIO-UHIYHUCTCKOE MpaBo", KOTOPOE OYEHb
CKOpPO TEpecTaio HYKIAThCsl B OINOPE HEMOCPEACTBEHHO Ha
TPAAWIMOHHBIE UCTOYHUKH MHCAHOTO Mpasa, mpuodpeno xa-
paKkTep YUCTO MPELEIESHTHOIO MpaBa U B KA4eCTBE TAKOBOTO
CTAJIO UCTIOJIb30BAThCA MHAUNCKUMU Cy,[[aMI/I"Z.

Hakonen, o riaBHOM, ONpeneNsomeM yCIoBUu odpere-
HUSI TIPABOM OCOOEHHOCTEH WHCTUTYLIMOHHOTO OOpa3OBaHUS.
DTO Kauecmeo NEWCTBYIOIIErO MPaBOBOrO Marepuana, U
MIPEeXKIIe BCErO €ro CMmpyKmypuposanHocms (T. €. €ro 0co-
OeHHOCTH Kak BHyTpeHHeH (opwmbl), a oTCroma — paspado-
TaHHAasl, CTPOWHAs CHUCTEMa KOPUINYECKUX KATETOpHUil, B TOM
YUCJIe TaKUX, KOTOPbIE BBIPAXKAIOT MPEAMETHbBIE (TeeCHbIE)
peannu paBoOBOH AEHCTBUTEIBHOCTH .

B wurore ke XapakTepuUCTHKH TOKa3aTejied npaBa Kak
OOBEKTHBHOMN PEATbHOCTH CIIENyeT YKa3aTh HA HAJTHUUE O0BbEeK-

Hesaiteepm K., Kemy X. Yxaz. cou. T. 1. C. 467.

Tam xe. C. 468.

OTpuias YHUBSPCAIBHBIA XapaKTeP BHIPAOOTAHHBIX B AHTHYIHOCTH (TJIaB

HBIM 00pa30M B PHMCKOM 4YacTHOM npase) moHsaTuii, O, IIneHriep muimeT:
"Erumerckoe mpaso IepHOIa THKCOCOB, KHTAMCKOE "BPEMEHH OOPIOIIHXCS
napcet”, uamuiickoro” JapMma cyTpsl" TOKHBI OBLTH CTPOHUTLCS, B OTIIHYHC

OT AHTHYHOTO ITPABA HA "COBEPIICHHO HHBIX MOHATHAX, HCXKCIIH elecHble
mauHOCTH M Benu". Y noGasget: "Korma HeMeko# HAyKe yAaJI0Ch 3TO
YCTAHOBHUTD, TO OBLIIO BEJIMKHUM OCBOOOKICHUEM OT JABJICHHSI CO CTOPOHBI
puMckux" apesHOCTeH" (cM.: [lInenznep O. Yxas. cou. T. 2. C. 78). Mexay Tem
HMCHHO "TEJICCHBIA" MOMEHT, OTPA’KCHHBIH B TOHATHAX O COOCTBEHHOCTH,

BCIMHBIX ITPAB, CTATyCa CYOBEKTOB U T. 1., IMECT MPUHITUITHATBHOE 3HAYUC

HHC IS KOHCTUTYHPOBAHHSA MPSACTABICHUN O MPaBe, UMEIOIIECM IS0 CO
CTPOTO OOBECKTUBUPOBAHHBIMH SBJICHHAMHE OKPYIKAIOIMETO HAC MHPA, UTO,

HA MOM B3TJIA, HMCET CYICCTBCHHOS 3HAYCHHE T MOHMMAHHS ITPABA KAk
HHCTHUTYIIMOHHOTO 00Pa30BaHUSL

T
2
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MUBNBIX 3AKOHOMEPHOCMET CYUfeCMBO8AHUS U PA3GUMUSL
npasa — TOro, 4To M odpasyer ero joruky. 0o joruka mpa-
Ba €CTh HE YTO MHOE, KaK 3aKOHOMEPHOCTH, XapaKTEePHBIE
ISl TIO3UTUBHOTO TMPaBa, MPUYeM 3aKOHOMEPHOCTH HE TOJIb-
KO B BHJI€ M3BECTHBIX TEHACHIUN PAa3BUTHUSA, HO U B BHJE
orCeCmKuX cmpykmyp, "Heomepamumozo ciedosanusi’ 6 Oan-
HBIX 3AKOHOMEDPHBIX C8A35X, 8 KOMOPbIX MAK UNU UHAYE NPO-
cmynaem cmuiCIl U NPeOHA3HAYeHUe NPAsd.

§ 3. UcxonHoe Havasio HayKu

1. Hayka go/ikHA ObITh HAYKOH. XapakTepUCTHKA Ipa-
Ba KaK MHCTUTYIMOHHOTO 0Opa30BaHMs IMO3BOJISIET YBUAETh B
rpaBe TBEPAYIO, YCTOMYHBYK PeajJbHOCTb, KOTOpas Ipen-
CTaBJSIET OO0 0COOYIO, MOAYAC CBOEHPABHYIO U HEMOAATIIH-
BYIO JTAaHHOCTb, MMEIOIIYIO CBOIO KH3Hb, CBOIO JIOTHKY CYIIe-
CTBOBaHHS W PA3BHUTHS.

H BOT TyT HEOOXOOUMO CO BCEl OMPEAeIeHHOCThIO CKa-
3aTh, YTO TOJIBKO MPH MNPU3HAHUH TOTrO, YTO MPEAMETOM
IOPUANYECKON HAYKH, BCEX IOPUINYECKUX 3HAHUH SBJISIOTCS
He camMu 1o cebOe (haKTUYECKHE OTHOIIEHMS, HE aKThl IMPO-
HU3BOJIBHOT'O YCMOTPEHHMSI BJIACTH, He TpeOOBaHUS TOH WM
HUHOHN HAEOJIOTHH, a TBepnaas OObeKTHUBHAS PEaNbHOCTh (BbI-
pa’keHHasl, MyCTb U B CBOCOOpPa3HBIX paMKax, B JOrMe Ipa-
Ba, a Ipu OoJjiee IIMPOKOM IOAXOAE BO BCEM KOMILJIEKCE Ipa-
BOBBIX CPEICTB CTPYKTYPHOTO TOPsIIKA THIIA "JKECTKOro opra-
HU3Ma"), TONBKO MPHU MPU3HAHUHU 3TOTO BO3MONCHA OeticmeEu-
melbHAsA, UCMUHHASL HAYKA, UMEIOINasl €0 C pPealibHbIMHU,
00BEKTUBUPOBAHHBIMU (haKTaMU OKPYIKAOIIEeH Hac nei-
CTBUTENBHOCTU. TO €CTh makas dce 6 Npunyune HAyKd, KAaK
6ce uHvle ompaciu 3Hanuil, 1a K TOMY K€ IpHU3BaHHas Mpak-
THYECKHU U TEOPETUYECKH OCBAaWBaThb TaKue peajibHble (HaKThI
JNIEUCTBUTEIBHOCTH, KOTOPbIE B TOW WJIM UHOW Mepe W BHUIE
ONPEAMEYNBAIOT M BBOIAT B MPAKTUYECKYIO KU3Hb JIOAEH
pa3yMHbIe Havalla, IYXOBHbIE IIEHHOCTH.

Takoii ("ecTeCTBEHHO-TEXHUYECKUH" U OTHOBPEMEHHO
rYMaHUTaPHBINA) XapakTep MPaBOBEACHUS MPUIAET €My BbI-
COKO3HAYMMbIl HAYKOBEIUECKUM CTaTyC.
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U 3T0T k€ moAXOa K IOPUAUYECKUM 3HAHUSIM SIBJISIETCS,
MOMHUMO BCETO WHOTO, TAKXKE U TMPEAYNPEKACHUEM IPOTHB
Jerkoro (TIopoi aBaHTIOPHOTO, "CHJIOBOrO'") OTHOIIEHHSI K TIpa-
BY, K OBITYIOIIUM MPEACTABICHUSIM, COTJIACHO KOTOPBIM BO3-
MOXXHO B OJHOYAChE, YyThb JIU HE ONHUM pPOCUEPKOM Iiepa
npeobpa3oBaTh PUIUYECKYIO CUCTEMY, a BMECTe C Hell u
BCIO JKU3Hb O0IIeCTBa.

Crajio ObITh, opuouyeckas mamepus, KaK u ecsaxas "ma-
mepus"", — kazanoce o1, docmynnoe "sewgecmeo” 6 pykax
yenoeekd, 6 O0elicmeuUmeIbHOCHU OKA3bI6AeMCsl HPeOMemom
Oaieko He 6ce20a NOOAMIUEbIM, KOMOPbIil He N0OOAemcsl 60/lb-
HoMY mMaHunyauposanuio. Yepes nmpaBo, 3aKOHBI, BCIO CHUCTE-
My FOPUANYECKUX UHCTUTYTOB BO3MOXKHO PEIIaTh Pa3INYHbIC
JKU3HEHHbBIE 3aJlaud, PEajM30BbIBATH MHOTHE >KU3HCHHBIC
uHTepechl. Ho marepust mpaBa TakoBa, YTO €€ CTPYKTYpPHBIE
OCOOEHHOCTH, €€ CJIOKHBbIE, MAaTEeMaTH4YeCKOro TUIA COOTHO-
HIEHUS] 1 MEXaHU3MbI U TeM OoJjiee BhIpaKeHHasi B HEW IOpU-
aUYecKasl JIOTMKa HE TMO3BOJISIOT HCMIOJB30BaTh MPaBO IO
MPUHLOHUMNY "4TO XO4y, TO U BOPOUy" WJIM MO MPHUABOPHBIM
HpaBam "yero usponure?".

Tak 4TO MUCTUHHBIN MPaBOBEH, BJIANCIOIINN HEOOXOMM-
MO CyMMOH mpodecCHOHANBbHBIX 3HAHUMN, JOJIKHOW FOPHUIU-
YECKON KyJBTYpPOH M Ipa’KJaHCTBEHHOW LIEeyCTPEMIIEHHOC-
TBIO, 00513(IH, HE3aBUCUMO OT CBOETO COLHAJILHOTO M CITyKeO-
HOTO TOJIOXKeHUsA, ymems 2osopums. "Hem", "Her. IIpaBo He
no3BoJisieT caenarb 310", Mnu: "lIlo3Bonsier cnenaTh QUL TO-
TO W TO-TO, U HU4Uero uHoro". Mnu: "UTo 3k, U3BOJIBTE, UAH-
T€ Ha 3TO, HO 3HaliTe — OYynyT KPYyIHbIE U3AEPHKKH, TOTE-
PH, HE UCKJIFOUYEHO — HETONpaBUMbIe" .

2. 3navenue. Takol MOOXoA K IOPUAUYECKUM 3HAHUSIM,
3HAHUSIM CTPOTUM U OCHOBATEJIbHBIM, S6/I5emcsl HO CYTH Aeja
BOKHEHIIUM 3JIEMEHTOM, OTKPBIBAOUIUM MyTh K TOCyAap-
CTBEHHOH TMOJIMTUKE, TTOCTPOSHHONW Ha MOCJIEN0OBATEIbHO Ha-
Y4HBIX Havanax. Ha Hauajmax BCero KOMIUIeKCa HAayK, OTHO-
CSIIUXCS K YeJIOBEKY M OOLIECTBY, CPpeau KOTOPBIX JOCTOM-
HO€ MEeCTO MPU3BAHA 3aHATh U HAayKa Mpasa.

Hanpotus, HenoydeT u Tem Oojiee mpsiMOe OTPULIAHUE
YKa3aHHOM 4epThl MPABOBBIX 3HAHUH (B YACTHOCTH, CBEIE-
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HUE TpaBa K cyOCTaHUUU Cyry0O MyXOBHOTO MOpPsAKa) MPH-
BOJWUT B MPAKTUYECKOM OTHOIIEHHUH K TOMY, YTO MaHHITYJIH-
pOBaHUE MPAaBOBOW MaTepUel — KaK U B JAPYrUX CIydasx
BOJIbHOTO MaHHITYJTUPOBAHUS ¢ OOBEKTUBHBIMHU PEaIbHOCTSI-
MU — 00OpaYuBaeTCsi B MPAKTHUYECKOHN KU3HU HEAOCTATKA-
MU, MOTEPSIMH, MTOPOI KPYIHBIMU, HEBOCIIOJJHUMBIMHU. TO €CTh
MPUBOIUT K KPYITHBIM MPOCUETaM, K HEMOHUMAHUIO NEHCTBU-
TEJIbHOH POJiM, MpeNHa3HAYEHUS U CMbICTA MpaBa B JKU3HU
moneit, B cynbbe o0InecTBa, a B HAYKOBEIYECKOM OTHOIIIE -
HUU — K TPAKTOBKE HOPUCTIPYACHIIMH KaK TUCIUTUIAHBI "HU3-
mero copra’, OgHOTO JHUIbL "FOPUINYECKOTO nosuruBu3Ma" .
Takum oOpa3oMm, XapakTEPUCTHKA IMO3UTHBHOIO IIpaBa B
Ka4yeCTBe MHCTUTYLIHOHHOTO 00pa3oBaHus (COLMATBHOM pe-

" Tak, mpHX0IUTCS BBICKA3ATh COXKAJICHUE, YTO B (hYHIAMECHTAILHOM TPV ¢
O. IIneurnepa "3akar Espomsl”, MOJIMHHOM HAYYHOM CBCPIICHHH, TOP-
JKECTBE UEJIOBEUCCKOTO ayXa M pazyMa (MyCTh U C OIMMOOYHOM, Ha MOM
B3rJIAA, OOIMCH MHPOBO33PCHUCCKON OpHEHTAIMCH), 3aMedaTeIbHAS Kap-
THHA Pa3BUTHS MPABA B MHUPOBOI HCTOPHH, OCMBICICHHAS Ha OOraTehImeM
(hakTHUeCKOM MaTepHaie (aBTOP CBA3BIBACT MPABO C KATCTOPHAMH 'BBIC-
IUX KYI6TYP", MOAPOOHO OCBEMACT B KOHTCKCTE OCHOBHBIX ILIACTOB KYJTb-
TYPBI PA3BHTHE AHTHYHOIO, apaOCKOro, 3alaIHOCBPONCHCKOrO mpasa), OKa-
3aJaCh BCE JKC OTPAHHUCHHOM. M OTpaHHUCHHON, W B YEM-TO JAXKE VIICP-
OHO¥ MMCHHO TOTOMY, YTO H3 IOJIS 3PCHUA MBICTUTEI YCKOIB3HYIH KaK
Ppa3 0COOCHHOCTH MPaBa Kak OOBEKTHBHOM PeabHOCTH. MEHHO mOTOMY,
yro O. IIInenraep He yBUACT "peajdbHOTO OBITHS TMpapa", MPEXKIE BCETO
AHTHYHOIO, OH BOIIPCKH CBOHM KC CO6CTB€HH]>IM TPAKTOBKAM H OLICHKAM B
KOHCYHOM HTOTC CBEI MPABO K OIBITY, MPAKTHKES, OOBMAIM, K HCKHM HH-
TYHUTHBHBIM HMIIepaTtuBaM (cM.: [linenanep O. Yxasz. cou. T. 2. C. 84). U Tyt
5Ke B KHHTC IMPHBOIUTCS CChIIKA HA 30Ma, KOTOphii mumeT: "CoBpeMEHHOS
HEMEIIKOS TMPABOBCICHUC B OUCHb 3HAYHTCIHHON MEPE MPEICTABIICT CO-
00ii HAcICOUE CPCAHCBCKOBOM CXOJACTHKH. TEOPETHKO-IIPABOBOC IIPOLIY -
MBIBAHHC OA30BBIX IICHHOCTCH HAIICH PCaIbHOM JKH3HH CIIC HC HAYAJIOCH.
Mgl 3TH neHHOCTH coBepiucHHO eme He 3Haem". M O. Illneurnep roBopur
nmanee: "Botr 3amadua, KOTOPYIO MPEACTOHMT PEIIMTh OVAVIIEMY HEMCEIKOMY
MBIIUICHUIO. Peun HICT O TOM, ‘{TO6I>I HAa OCHOBAHHH ITPAKTHKH COBPCMCH-
HO¥ >KHM3HH Pa3padoTaTh rIyOOYAHIIHE MPHHIUIILI IOCICIHCH H BO3BBICUTH
HX 10 (DyHIAMCHTAJIBHBIX MOHATHI IMPaBa. 3a CIIMHOW Yy HAC — BCIHKHC
HCKYCCTBa, TIepea HaMu — Hemovaroe mpasoeeacHue" (Tam ske). Otcroma —
H €T0 CYXICHHA, H OLCHKH HOPHIMICCKUX 3HaHI/II\/'I, BBIPAKCHHBIC B TAKOTO
poaa mojoxkeHur: "To, YTO MbI JO HACTOSIICTO BPEMCHH HABBIBACM IPABO-
BEICHUEM, €CTh JTHOO (DHIOTOTHS FOPHIAICCKOTO fA3bIKA, OO CXOJIACTHKA
mousaruit mpasa”. M O. Illneurnep GopMyIHpyeT Takoi BBIBOJ, COIIACYIO-
IIHHCSA C CAMOM CYTBIO €T0 HMCCJICAOBAHUA H C JACHCTBUTCIPHON MPHPOIOH U
3HAYCHHEM MPaBOBeACHHA. "HHKTO U3 VUCHBIX vike OOJbINEC HE 00paImacT
BHHMAHHS HA HACOJIOTOB PUMCKOTO TPaBa... UTOOBI 0CBOOOIUTH HAC TAKKE H
OT CXCMBI ITHX MOHATHI, HCOOXOAUMO IPABOBEACHHE HHOrO poaa. Ha cme-
HY (HIOJOTHICCKOMY AOJDKCH MPHHTH OOIICCTBCHHBIA M 3KOHOMHYCCKHH
omeIT" (Tam xe. C. 84)
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ANIbHOCTH) MPENCTABIISIET COOOM Haubdonee 3HauUMoe TONOKe-
HUE MPAaBOBOW TEOPUU U3 TOrO, YTO MPUHAIIECKHUT K 8bIC-
wum 3uanusm o nipase. Crenyromnasi CTyneHb PaBOBBIX 3HA-
HUH — 3TO yke ¢uocodus mpaBa B CTPOrOM U TOYHOM 3Ha-
YEHUU 3TOTO TIOHSITHSI.

B 1O ke BpeMs 3TO MOJOKEHHUE SIBISETCS UCXOOHbIM
JUTSI BCEH MPaBOBOI TEOPUH, a TakyKe U it (PUIocopuu mpasa.
He Tonbko gorma mpasa (OTHOCSIIASICS K MPAKTHYECKOH FOPUC-
NPYASHIINA U HAYaJIbHBIM (ha3am MpaBOBOro oOy4deHus, K "a3-
Oyke mpaBa"), HO U Teopusi Oojiee BBICOKOIO, MHCTPYMEH -
TAJILHOTO YPOBHSI, HAY4YHbIE B3TJSIAbI 00 OCOOEHHOCTAX Mpa-
Ba KaK HHCTUTYIHOHHOTO 0Opa3oBaHWs, €ro CBOWCTBAX,
CTPYKType, (QPYHKLUMSIX CJIOBOM, BCS CYMMa TE€OPETHYECKUX
3HAHHI O TPaBe TOJbKO TOrAa MOTYT OBITh MPU3HAHBI UC-
MUHHO HAYYHBIMU, KOTAA UX (PAKTHUECKOW OCHOBOW SIBJISIFOT-
csi OOBEKTHBHBIE peajiii — HaJIU4YHAs OOBEKTHBHAS peaib-
HOCTDb ('">KeCTKU OpraHu3M"), OTIUYAOIIASICS KaK BHYTPEH-
Hsis1 (hOpMa CTPOTUMU CTPYKTYPHBIMHU XaPAKTEPUCTHKAMHU.

IMonoxxenne o mpaBe Kak OOBEKTHBHOW PeabHOCTH,
CTPOTOMl — B KaXKAbIi MOMEHT — HaJIMYHOW JAHHOCTH, UME-
IOIeN KadecTBa ")KECTKOTO OpraHu3Ma', sBJISIETCS HUCXOJ-
HBIM ITYHKTOM U JJIs TIOCTIEAYIONIero ananus3a. B naHHO# KHH-
re — JUIsl XapaKTEPUCTUKH HOBBIX MOIXOMOB K MPaBy.

IMonoxeHne o mpaBe Kak OOBEKTUBHOH pPEaNbHOCTU U
€CThb C aBTOPCKUX TMO3UIUN NEPBbIH, a C HAYYHON CTOPOHBI —
peIaroIuii MyHKT TAKUX MOAXOIOB.

[ '1aBa mecrasa
HMMnepaTuBbsl UMBUIM3ALMMK U TIPABO

§ 1. IIpaBo Kak SBJICHHUE LIMBUIM3ALIMH

1. lIpenBapurenbHbie 3amedanusi. [locranoBka Bompoca
0 "HOBBIX" (MHCTPYMEHTAIBHBIX MO CBOEH OCHOBE) MOAXOJaX
K MpaBy HE TOJBKO HE HCKIIOYAET, a, HAMPOTHB, MPSIMO
npeanoiaraeT HeoOXOAUMOCTD IUPOKOTO, (pumocodckoro
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B3MUIZIa HA MPABOBYIO MPOOJIEMAaTHKY HAa BCEX YPOBHSX TEO-
puu. Beap camo mpeomoneHue "y3KOro ropu3oHTa" HOpPUIU-
YEeCKOH JTOTMaTHKH U HEOOXOIUMOCTb PAaCCMOTPEHHs MPaBO-
BOI MaTepuH B LIEJIOM NPSIMO OOYCJIOBJIEHBI HCIIOJb30BAHHEM
Ha Marepuajax AOrMbl mpaBa GyHAaAMEHTAIbHBIX (uiocodc-
KHMX KaTeropuil, HOBeWINX (ProcopCkux AaHHBIX — OCO-
OeHHOCTel sIBIEHUI OOIIeCTBEHHON KM3HU KaK OOBEKTHBHOMN
PEaTbHOCTH, TEOPUU CHCTEM, (PYHKIHMOHAIBHBIX U "MEXaHU3-
MEHHBIX" XapaKTepPUCTHUK.

Ja u BOOOIIE 3HAMEHATEJIbHO, YTO MPAaBOBasl MaTepUs
(maxxe Ha ypOBHE JOTMBI MMPaBa) OKA3bIBAETCA TAKOH, UTO ee
yrayOseHHas npopaboTka mpedyem aKTUBHOTO HCIOJB30Ba-
HUs1 PUIIOCOPCKUX KAaTEropui W MmoaxoaoB. Tak 4TO B OTHO-
IIEHUU JPYTUX YPOBHEH TEOPHHM M HEMOCPENCTBEHHO BOIPO-
coB (pUIOCOPCKO-TIPABOBOrO MOPSIAKA BIIOJHE YMECTHO YT-
BepkaaTh — "Tem Oosee".

U 3pech Ha MOMOILIL MPABOBEACHUIO, HApsAAy C HEMoC-
pencTBeHHO (PUIOCOPCKUMH TaHHBIMH, MPUXOIUT TaKXkKe CO-
BpeMeHHOe OOILIeCTBOBENEHHE B LIEJIOM, OOLIeCOLNOIOrniec-
KHe pa3paboTKH, UCTOPHUYECKHE MaTepHUalbl, YK€ BO MHO-
rOM BOCIHPHHSIBIINE COBPEMEHHbIE (PHIOCOPCKHE MOIXOMBI.
IIpexxae Bcero Te, KOTOpBIE 3aTParuBalT (QyHIaAMEHTAJb-
HbIE KaTeropuu odmecTtBoBeneHuss — "oOmmecTso" u "1uBH-
MU3alu0", WX CTAHOBJIEHHE W HCTOPUYECKOE pa3BUTHE, a
TaK)K€ BaKHEHINHME Hayajia OOIIECTBEHHON JKM3HU — BJIACTD,
MOpaJIb.

Hy’XHO TOJBKO € TOYKH 3pEHHsI HAYYHBIX MO3UIIHHA, OT-
CTaMBaE€MbIX B 3TOW KHHUT€, HE TEPATb CIEHUPUIECKYIO O-
YBy IpaBa M MPHU UCHOIB30BAHUU 00UHX (punocodckux, 0d-
IIECOLMOJIOTMYECKIX, UCTOPHUECKHX MATEPUANIOB JEpPXKaTh B
NOJIE 3PEHUS] UCXOIHBIA MYHKT IOCJIEIOBATEIbHO HAYYHBIX
MOAXONIOB K MpaBy — caM (akT U OCOOEHHOCTH OBITHS TpaBa
KaK OObEKTHBHON PEalbHOCTH.

2. OrnpaBHble OHATHS — ''00mecTBO', ''IUBHIIM3A-
uus''. Obwecmso, paccMaTpuBaeMoe TOJ YIJIOM 3PEeHUs CO-
BPEMEHHBIX JAHHBIX HAyKH, — 3TO OOBbEeIUHEHUE PA3YMHBIX

CYIIEeCTB — JIFOAEH, OOpa3yOIIKX [eJIOCTHBIH COIUATbHbBIN
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OpPraHM3M — OPTaHUYHYIO COLMAJIBHYK) CHUCTEMY, CIIOCOOHYIO
IPOTHUBOCTOSIT SHTPOINH, pacmaay U 00ecrneuynBaTb HOPMAJIb-
HOe (PYHKIIMOHUpPOBAHHE, CAaMOPAa3BUTHE COLMAIBHOTO Opra-
HU3Ma. OTCIO/1a C HEMPEJIOKHOCTBIO CJIEAYET, YTO UMMAaHEHT-
HBbIM M BEChbMa BaXKHBIM KaueCTBOM OOINECTBA SIBISIETCS Opra-
HU30BAHHOCTD, YIIOPSIOYEHHOCTh OOPa3yIOUINX COLUAIbHYIO
JKU3Hb OOIIECTBEHHBIX OTHOIIEHHWH, a 3HAYHT, U OOBEKTUB-
Hasi HeOOXOIUMOCTb UX COYUANIbHO20 pe2ynuposanus. To ecTb
HEOOXOAMMOCTh TaK WIM MHA4Ye ONPENeJsiTh MOBEIECHUE JIF0-
e M UX KOJUIEKTUBOB, BBOAWUTH €r0 B HM3BECTHBIE PAMKH,
o0ecreunBaTh €ro COYeTaHne U rapMOHHU3ALMUIO C TIOBEICHH -
€M JIPYrux JIOeH, HOpMalbHOE (DYHKIIMOHHUPOBAHUE, CaMO-
pa3BUTHE BCEr0 COLMAIBHOIO OPTaHM3Ma , M Ha 3TOH OCHOBE
pelaTh BO3HMKAIOMIKE B OOLIECTBE KM3HEHHBIC CUTYALIHH.
IMpudem Tak, korma ocodu, obpasyromiue OOIIeCTBO, MPH U3-
BECTHOW Pa3BUTOCTH OOINECTBEHHBIX OTHOIICHUN U (HOPM MO-
I'yT JIeWCTBOBAaTh, MpeamnojaraTte Win TpeOOBaThb pelleHue
JKU3HEHHBIX CUTYyalUll MO NPUHIUITY "UMeIo MpaBo”.

Hueunusayus npencrasyiser coOO Takyrw cTaguio Gop-
MHUPOBAaHUS U Pa3BUTHsI OOIIECTBA, KOrJa OHO OOpeTaeT CBOKO
COOCTBEHHYIO OCHOBY, HYXAA€TCs B TOAAEPKAHHUU CBOETO
CYLIECTBOBaHMSI, (PYHKIIMOHUPOBAHUS U PA3BUTHS B YCJIOBH-
SIX CaMOCTOSITEJIbHOM, Pa3yMHON NESTEIbHOCTU JIHOAEH, UX
OoObeAVHEHUH, U B 3TOU CBS3H, HAPSAMY C PSAOM IPYTrUX WH-
CTUTYTOB, CKJIAIbIBAECTCSA LEHTPAJIbHOE, OMPEAEINAIoIee 3Be-
HO COLIMAJIbHOTO PEryJMPOBAaHUsI — TPaBoO (B 3HAYEHUH HO-
3UMUBHO20 NPABA).

C paccMaTpuBaeMON TOYKU 3pEHUS CIEAYET Pa3inyaTh:

' ConpspKeHHBIM M MEPEKPEIMBAROIIMMCS C MOHATHEM "COLMATBHOE Pery-
TUPOBaHHE" ABIACTCA MOHATHE "ColmanbHOe ympasieHue". Ilociemnee
XAPAKTCPH3YCT, B IPHHIIMIC, TO K& CAMOC SBJICHHEC H TAKXKE HEIOCPE.-
CTBCHHO BBITCKACT M3 OCOOCHHOCTCH OOINECTBA KAK CHCTEMBI, M3 HEOOXO0IH-
MOCTH €TI0 OPTAHH30BAHHOCTH, YIOPAIOYEHHOCTH. OJHAKO COLMHUATIBHOC VII-
PABJICHHE OTHOCHTCS K TOMY ACICKTY OOINCCTBA KAK CHCTEMBI, KOTOPBIM
COCTOMT B AKTHBHOM OPTAHM3YIOIICH OesmenbHOoChY OMPEACICHHBIX YIIPAB-
JSIFOLMX OPTAHOB (B TOM YHCJIC B ACATCIILHOCTH OPTaHOB T'OCYIAPCTBA, II0-
TUTHYCCKHX TapTuii). Hepeako B auTeparype yKasaHHbBIC KATETOPHH IO-
HHUMAFOTCS KAK COBIANAOIIME, HO BCE KC CIICAYET MPH3HATH, YTO PETyJIH-
POBAaHHE — SIBJICHUE 00/iee IMMPOKOE M 00JICE OPraHMYHOS LT OOINCCTRA,
YeM VIIPABJICHHE.
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A)AIOUHUBHUIKM3AINMUOHHOE (JoNpagogoe — B
CMBICJIC TMO3UTHBHOTO MpaBa) ¢ O C T O I H U ¢ OOmecTRa;
MPU 3TOM MOKA, 0 PACCMOTPEHHS BOMPOCOB, OTHOCSIIUXCS
K TPEThCH YaCTH KHUTH, OYACM KaK HEKOTOPYIO MaHHOCTH
MPUHUMATh B TAKOM JOLMUBHUIHU3AIMOHHOM COCTOSIHHH CYIIE-
cTBOBaHHEC (PCHOMCHA, UMECHYEMOTO eCimecmeentbviM Npd-

6om, — peryaupymoiiero (aktopa, MPU3BAHHOTO YIOPSIO-
YUBAThH eCMeCMEeHHOe COCMOosHe |
0)COCTOSTHME WUBHUIU3AINUU — OOIIECTBA,

B KOTOPBIX CYLIECTBYET MO3UTHUBHOE MPABO, B CBOEM CTAHOB-
JEHUHU W PAa3BUTHH MPOXOSIIEe HECKOJNbKO (a3 — cHavana
basy amopguoii cranuu (MPebICTOPUH MPaBa), 3aTEM B XOZE
HUCTOPUYECKOTO PA3BUTHI — HPABA 6 00ujecmeax ¢ mpaou-
YUOHHBIMU YUSUAU3AYUAMU T, HAKOHEL, YK€ B COBPEMEH-
HYIO 3TIOXY — HPABA 6 cPalcoancKom obuecmae.

3. Ilpeanocelaku. IlpaBo B camom wiupoxkom 3HaAUEHUN
STOTO MOHATHS (T. €. OCHOBAHUs, MO3BOJISIOIINE NIPU OTperie-
JEHHOM YpPOBHE CaMOCO3HAHMs AEHCTBOBATH WHAMBHUAY IO
npuHIUNY "UMEI MpaBo", pemarb Ha 3TOH OCHOBE KU3HEH-
HBbIC CUTYALUU) AGIAEMCA HEOMbEeMAEMbIM ampubymom ye-
JI06€4ecKk020 0buecmea ¢ MOMeHma €20 603HUKHOBEeHUs. Alb-
TEPHATUBOW MpaBy B TAKOM IIHPOKOM 3HAYEHHH B COOOIIE-
CTBE Pa3yMHBIX CYLIECTB SIBJISIETCS JINIIb OJHO — COLIAJIbHAS
SHTPOMNHSA, Xa0C BCEIO3BOJEHHOCTH, B HTOT€ — TOTAJIbHOE
camMopaspylieHue, pacraj oOIIecTBa, BO3HUKHOBEHHE Jer-
paTUpPOBAHHBIX COOOINECTB.

Ha 3ape cymecTBoBaHus 4yenoBeyecTBa (B mpaodiiecTse,
3aTeM B MEPBOOBITHBIX OOIIECTBAX) B YCJIOBHUIX NMEPBOOBITHO-
OOIIMHHOMH, pOAO-TUIEMEHHON OOIIECTBEHHOW OpraHU3aliH Ta-
Koe "mpaBo" BbIpaKaJOCh B MPUMUTHUBHON U B TO JK€ BpEMs
CaMOOBITHOW CHUCTEME COLIMAIBHOTO PEryJIHPOBAHUS, UMEKO-
IIel eCTeCTBEHHO-TIPUPOIHBINA XapakTep.

DTa cucTeMa COLMAJIbHOTO PeryJupoBaHusl B 0OCTaHOB-
K€ JIUIIb HaMeuaBIIelcs CBOOOABI OTHEIbHOIO YeJIOBEKa,
CYpOBOIi M KE€CTOKOU OOpbOBI JIFOMEH 3a CYIIeCTBOBAHUE BbI-
CTymajia B BUAE CTPOTHX, HEMpepeKaeMbIx, 0e3yCclIOBHO 00si-
3aTeNbHBIX (KaK U caMa MPUPOJHAs HEOOXOJUMOCTD) MOHO-
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HOPM-00b14ae6’, B CHIy IUIATEIbHOTO TPUMEHEHHs CTABLINX
MPUBBIYKOM, OCBSIIABIINXCS MMEPBOOBITHON MH(DOIOTHEH, pe-
JUTHEN W BCJIENCTBUE 3TOTO HE HYKIABIIUXCS HU BO BHEI-
HeM OOBEeKTHBUPOBAHMU (MHCTUTYLIMOHAM3AIMHN), HU B o0ec-
MEYEHUU MPU MOMOIIU CIENHAIbHOTO almapara MpUHYK-
TEHUSL.

NMeHHO TakoW eCTeCTBEHHO-NPUPOMHBIA XapakTep MO-
HOHOPM-OOBbIYAEB MEPBOOBITHBIX OOIIECTB M HCKIIOUAET (Ha-
psily ¢ OTCYTCTBUEM HMHBIX HEOOXOIMMBIX MPEANOCHIIOK) Ha-
NOOHOCTh B MO3UTHUBHOM, IMHCAHOM IpaBe — BO BHeIHe (Hop-
MaJIM30BAHHOM WHCTHUTYIIHOHHOM HOPMAaTUBHOM PEryJISITOPE,
BBIPAKEHHOM B CHEUU(UYECKONW CUCTEME PeryJISITUBHBIX
CPEICTB U MEXAaHW3MOB U CBS3aHHOM C NPHUHYKIEHUEM OCO-
Ooro poma, KOTOpoe OOeCIeunBaeTCs CIELMalbHbIM arla-
paTom.

B To ke Bpems BeCbMa MpUMEYATENbHO (U 3TO OJIKHO
HABOJUTh HA OCHOBATEJIbHBbIE PA3MBILIUIEHUS), YTO U B TO
"moucropudeckoe" BpeMs CyIIeCTBOBaja OCTpas U IPUTOM
W3HAYaIbHASI HOMPEeOGHOCHb KANCO020 UHOUBUOA KAK 0COOU,
HAOEeNeHHOU PA3YMOM, OCYUeCmEIsms c80e NosedeHue no
npunyuny "umero npaso”. Bepa B mpaBo, moTpeOHOCTH mpa-
Ba, CTPEMJICHUE OCYLIECTBJISATh MOBEACHHE MO MPUHIUIMY
"MMero mpaBo", KOPEHSIIAsACS B IPUPOIHBIX, a OBITH MOXKET,
u B OoJiee riIyOOKHMX OCHOBAHUSIX, BBICTYIANIa BCETrNa U Be3/Ie
B KaueCTBE HEKOEro HCXOMHOr0 Hadaja SKH3HU Pa3yMHBIX
CYLIECTB.

B 5T0li CBsAI3U MOBCEMECTHO, BO BCEX YTOJIKAX IJIAHETHI,
y BCEX COOOIIECTB JIFOEH MaJjio-MOMay CTaJld CKJIabIBAThHCS
U YIIPOUMBATHCS MPEANOCHUIKH, KOTOPBIE 3aT€M MPU HACTYII-
JIEHUW COOTBETCTBYIOLIUX YCJIOBHI mpuBenu K HopMupoBa-
HUIO MO3UTUBHOTO (OOBEKTHBHOIO) mpasa. Takoro poxa mpen-
MOCBIIKA BCe OoJiee HaKaIJUBAJUCh MO Mepe mepexona B
pe3ysbTaTe HEOJUTUYECKOH PEBOJIOIUU OT MPUCBAUBAKOIIE-
ro K MPOU3BOMSIIEMY XO3SIHCTBY W, COOTBETCTBEHHO, Pa3BH-
THSI BCEH COLIMANIbHOM KM3HU, B OCOOEHHOCTH B YCJIOBUSIX

T Monsitue "MoHOHOPMA" BBEJN BHAHBIN CIIELHATHCT 70 THOTPadHH
A. W. Tepum (cM.: Hepuiuy A. 1. TIpoGaemel HOpMATHBHOM 3THOrpadHH //
Hccrenosanue no odmei srHorpaduun. M., 1979. C. 213).
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HAYaBIIEroCs MepepacTaHusi POAO-TIJIEMEHHOW OpTaHU3aInu
B 0oJiee COIMANIbHO BBICOKUE CTPYKTYPbl — TOCYIapPCTRO.

YTo 5T0 3a MpennoChLIKHU?

IIpuHATO CuMTaTh, YTO TAKON MPENNOCBUIKON SIBJISIETCS
caMm (pakT CylIeCTBOBaHHUs B MEPBOOBITHBIX O0INECTBAX HOP-
MATHUBHOTO PEryJUPOBAHUS, T. €. PEryJIUPOBAHKE MPU ITOMO-
i o0mux npasui, HopM. [Tpu momMomuy oOmMX MpaBUI OKa-
3BIBAETCS BO3MOJKHBIM JTOCTUTHYTH €IUHOTO, HEMPEPbIBHO
NENCTBYIOIIEr0 MU BMECT€ C TEM 3KOHOMHYHOrO MOpPSAKA B
OOIIeCTBEHHBIX OTHOIIEHUSAX, MOMYUHUTH TMOBENECHUE JONEH
o0IMM ¥ OIWHAKOBBIM YCJIOBHSIM, MPOIMKTOBAHHBIM Tpebo-
BaHWSIMHU 3KOHOMHUKH, BJIACTH, WUJICOJIOTUU, BCEH COIMATBLHON
*u3HU. HopMaTuBHOE peryjiupoBaHHUE, KaK Mbl YBUIUM
[III. 11. 2], umeeT u rayOOKHUE MPUPOAHBIC, B YEM-TO HaXKe
MPUPOAHO-KOCMUYECKIE OCHOBAHUS.

K Tomy ke HOpMAaTHBHOE PeryJupoBaHUE B COOOIINECTBE
JFOel 3aTparuBaeT 00J1acThb OOIIECTBEHHOIO CO3HAHMS, CBSI-
3bIBAETCS] C HUM, C CYIIECTBYIOIIEH CUCTeMOM 1ieHHOCTeH. Bean
BCsIKasi HOpMa B 00IeCTBE — 3TO MacIiuTad, KPUTEPHil OLIeH-
k1 OyAymero AOJKHOTO U BO3MOYKHOTO TIOBEAEHUS, CYXKAe-
HUE O LIEHHOCTsIX, oOpaleHHoe B Oyayinee U 0ObEKTHBUPO-
BAHHOE B TOM HJIM MHOM BHne. IMEHHO OTCIO/1a MPOHCTEKAeT
"nBOWHOE H3MepeHHe" TMPH XAPAKTEPUCTHKE COLHAJTbHBIX
HOPM: Hapsily C PEryJIsSTHBHBIMU OCOOEHHOCTSIMH (CBOWMCTBA-
MU, MPUCYIIUMHU COLMAJIBHBIM HOPMAaM KaK peryjsTopam)
HY’)XKHO YUYUTBIBaThb TaK>Ke U "BTOpoe u3MepeHue", "BTOPYIO
UIIOCTACh" HOPM — COZIEpIKAIINECs] B HOPMaxX KPUTEPUU OLIEH-
KU MOBEACHUS JIFOIeH, CyKASHUS O LIEHHOCTSIX. -

Jla, HOpMAaTUBHOE PEryJUPOBAHUE, KOHEYHO K€, SIBJISI-
€TCsA NPEeANOChUIKON MO3UTUBHOTrO npasa. M oHO 3arparuBaer
CYIIIECTBEHHYIO CTOPOHY €ro ColMaiabHOM neHHocTH. [Ipn Hop-
MATHUBHOM PETyJIMPOBAHUU PE3KO CYKAKOTCS BO3MOXKHOCTH IS
cliydasi ¥ mpou3Boja. TeM caMbIM C MaKCUMAaJIbHOM TOJHOTOM
JNOCTUTAETCs TJIABHAS LIE€Jb COLIMAIBHOTO PEryJUPOBAHUS —
VIIOPSiAOYEHUE BCEW COLMANIbHOM KU3HM, MPEXKAE BCEro MpH-
obpereHue er0 CTabMIBHOCTH, OOIECTBEHHOW yYCTOMYUBOCTH
U HE3aBUCHUMOCTHU OT Cliydas WJIM MPOU3BOJA, BCe OOJbIas
OMPEeIENIEHHOCTh B PEIICHUH KU3HEHHBIX CUTYALIHi.
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BmecTe ¢ TeM Henb3si ynycKaTh U3 MOJISL 3PEHUS U TO,
YTO HOPMATHBHOE pPEryJUpoBaHHE B OOCTaHOBKE MEPBOOBIT-
HBIX 001ecTB (mpencrasJsiBiiee coOON HEPACTOPKUMOE eI1H-
CTBO U OMOJIOTHYECKHUX, U MPOU3BOICTBEHHBIX, 1 MOPAJIbHBIX,
U PEMTUO3HBIX, U OOPSAIOBO-PUTYAJbHBIX TpeOOBaHUI) Ha-
CTPOEHO TPEUMYIIECTBEHHO Ha COXpaHeHHe U obecreueHue
ONTHUMAJILHOTO (YHKUUOHUpPOBaHUs "tesnoro" (poma, ruieme-
HU), OTJMYAETCS MOHOJUTHOCTBIO , OMHOBAPHUAHTHOCTBIO, IO
HBIHEIIHUM MEpPKaM TMOPOW KeCTOKOCTBIO, HE MPEANnojaraet
CaMOCTOSITEJIbHOM, PAa3yMHOM NEATEeNbHOCTH, T. €. WHAWBUIY-
aNbHOW WHUIIMATHBBI, CAMOAESITEIPHOCTH YJIEHOB POJa, WH-
OUBUIOB KaK TaKOBBIX, CKOJIbKO-HUOYIb IIHPOKUX BO3MOXK-
HOCTEM I UX COLMAIbHON aKTUBHOCTH .

N BoOOIIE, B 1EIOM HOPMATHUBHOE PEryJUPOBAHHE IS
COLIMAJIBHOTO PEeryJupOoBaHUs (BO BCEX €ro pasHOBUIHOCTIX
U YPOBHSIX) UMeET 00ujee 3HAYECHUE U KaK TAKOBOE JIUIIb MPU
OnpeeeHHbIX YCIOBUSIX (HaJeKO He TeX, KOTOpble Cylle-
CTBOBAJIM B MEPBOOBITHBIX OOIECTBAX) MPHOOpETaeT Kiove-
BYKO POJIb JJII HOPMATHUBHOTO PEryJHPOBAHUS, MPSIMO COPH-
€HTUPOBAHHOTO HAa KaXKIOTO OTAEJBbHOrO WHAWBUIA U JEW-
CTBYIOUIETO MO MPUHITUITY "UMEI0 mpaBo”.

C »Tol TOYKHM 3peHHs, HaAO MojiaraTh, clieayet odpa-
TUTh TMOBBIIIEHHOE BHUMAaHHWE HA JPYTYIO MPEANOCBUIKY IO-
3UTHBHOTO mpaBa. Ha To, 4TO B COIMAILHOM PEryJHPOBAHUU
nepBOOBITHBIX OOIIECTB yxke 0003Hadanachb €ro CHmpyKmy-
pa, mpuobpeTmasi 3aTeM, 0COOEHHO B MpaBe, OMpPeaeisio-
1Iee 3HAaYeHUE.

Uto st0 3a "cTpykTypa"? Cucrema COIMAbHOTO pery-
JUPOBAHUS, CKJIAJIBIBAIOMIASICS U3 MOHOHOPM, YK€ OTJIHYa-

" B pabote "Hcropus nepsodbIrHOro 001 1°¢Ba,,, npxan2epsods THpi pomoBoit
obnmumbe!" (M;; 1986. C.,545) nomuepkuBactcs "kak Obl muh(y3HBIH, CHHKPET-
HBIH XapakTep MEPBOOBITHOM HOPMATHKH, BKIIFOUAIOIICH B CeOSl 1 MOPAJb, H

THKCT, ¥ 3a49aTKH IMPABa, H JAXKE PEIUTHO3HBIC TIPSAMHUCAHMS W 3aIPETHI" .

B muTeparype mo HCTOPHH MEPBOOBITHOTO OOIIECTBA OTMEYACTCS, UTO B
MEPBOOBITHOCTH HMEJIHCh CTPOTHE CHCTEMBI HOPM, PETYIHPOBABIIUX B3aH
MOOTHOIICHHUS MEKIY TFOIBMH H 10 ONPCACICHHOMR CTCIICHH CTUMYIHUPO
BABIIHUX TC HJIH HHBIC IMOCTYIKH, H UYTO 3TH HOPMBI "BI)I'paCTaJ'II/I U3 CTH
XUHHOHW MOTPEOHOCTH IFOACH ASPIKATHCSI BMECTE M ACHCTBOBATh coo0ma"
(cM,: Mcropust mepBOOBITHOTO OOIMECTBA. JMOXa MEPBOOBITHOM POAOBOIH 00
muesl. C. 394, 554).
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Jach MO CBOUM PEryJITUBHBIM OCOOEHHOCTSIM, B YaCTHO-
CTU T€M, YTO B Hell yo)ke pa3adu YU Ma "tpouna" (BCIIOM-
HUM, OHa, 3Ta "Tpouna", maer o cebe 3HAThb B JOrMe MpaBa
[13. 3]) — 3ampeTsl, HO3BOJNEHUSA, MO3H-
THBHBIE OOS3BIBAHU I

U 370 npuHIMNUATBHO BaXXHO M caMo 1o cede (3ampe-
ThI, TO3BOJIEHUs, OOSI3bIBAHUS — pa3IU4YHble MOAU(PUKAIIUU
MPUHLIKINA "UMER0 MpaBo"), U MO TOW MOCIENOBATEILHOCTH, B
KaKO¥ yKa3aHHbBIE 3JIEMEHTBI CKJIAbIBAJUCh U BbIPAXKAIUCH
B COLIMAJILHON JKM3HH MepBOOBITHLIX 00mecTB. B jureparype
yKe OTMEYaioch, 4TO camo (HOpMUPOBaHHE HOPM-OOBIYAEB
UCTOPUYECKH MPOUCXOIUJIO TaK, YTO MEPBOHAYAJIBHO COp-
MHUPOBAJIUCh 3aMPEThl, U JIUIIb MOTOM TMOSBHJIUCH MO3UTHB-
Hble OOS3BIBAHMS 1 AO3BOJICHHSL .

OOpaTuM BHUMaHHE Ha 3TOT MYHKT. MbI BUAEITH, YTO
CKBO3b KOPUAMYECKYIO JOTMY, XapaKTepHbIe IJIsI HEe BUIbI
IOPUANYECKUX HOPM U MPABOOTHOIIEHUH, a Takke B OCOOEH-
HOCTSIX HOPUANYECKUX PEIIeHUH KOHKPETHBIX >KU3HEHHBIX
CUTyaIuil TOCTOSHHO NalT O ceOe 3HaTH Oosee riyOOKHe
3JIEMEHTHI MPAaBOBOM MaTepUU, Hekas "Tpouna" — 3arpersl,
NO3BOJICHUS], MMO3UTHBHBIE O00si3biBaHUs. M BOT Temepb OKa-
3BIBAETCS, YTO MPEATOCHUIKH 3TOW "TpouIbl" TasTCsA B ca-
MbIX TJIyOMHAaX COLMAJbHOIO peryJupoBaHus, "Tpouma" 3a-
siBiisieT 0 cebe elne B MOLUBUIM3ALMUOHHYIO, JOBOJBHO MPHU-
MUTHBHYIO, IO COBPEMEHHBIM MEpPKaM, CTaJIUI0 PEeryJisTHB-
HOH KyJNbTYypbl. 3aIIOMHHIM 3TOT MPUMEUYaTETbHbII MOMEHT.

Bo3moxkHO, crcTeMa MepBOOBITHBIX OOBIYaEB UMEET IS
nocyeAymero GopMHUPOBAHHS MO3UTUBHOIO MpaBa u Ooee
riyookoe 3HaueHne. C TOYKH 3peHHsT CaMOii CyTH U OCOOEHHO-
cTell oObIYaeB 3aC/yKHUBAET TIIATEIBHOIO M3Y4YEHUS WHCTHU-
TYT Maby — CTPOKANUIINX 3aNPETOB, UMEBIINX OHOJOTUYEC-
KHe, CTUXUHHO-TIPUPOAHBIE, XO3SICTBEHHBIC, MOPAJbHBIE,
PEeNUTHO3HO-00PSAIOBbIE OCHOBAHUS M OTJIWYABIINXCS KECT-
KOH 00s13aTeNbHON CUJION, HempepekaeMocTbio. OHU, 1O MHE-
HUIO HEKOTOPBIX aBTOPOB, MPEACTABISIOT COOOW 3apOabIII
MPABOBBIX HOPM (MIPEUMYIIECTBEHHO 3aMPETUTEIBHOTO U MPEN-

" Cw.: Asuu JI. C. TTpaso u commammm. M., 1982. C. 12—13.
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MUCBIBAIOIIETO TOPsIIKa). boyee TOro, MOXXHO MPEANOIOKHTS,
Taly SBIJINCh MPENNOCHUIKOW (POPMHUPOBAHUS B IMOCIEIYIO-
IIeM TAaKHX CYIIECTBEHHBIX 3JIEMEHTOB CTPYKTYphI IIPaBa, Kak
00ujite OPUIUYECKUE 3aTIPETHI.

JIOCTOHHO BHUMAaHHUsI TaKXK€ TO, YTO B NEPBOOBITHBIX
oOmecTBax, 0OCOOEHHO Ha MO3MHHX (a3ax UX Pa3BUTHsA, CTa-
JH CKJIAAbIBATHCS M Crenu(pHUecKre peryaupyronmne Mexa-
HU3MBI, BKJIIOYAIOIIUE CHCTEMY Pa3sHOOOPA3HBIX Cpedcms pe-
T'YJISIIUYA U OPTaHHMYECKU COYETAIINe HOPMATUBHOE U UHIH-
BUAYAJIbHOE pPEryJupoBaHHe. B HEKOTOPBIX MHCTUTYTaX, Xa-
PAKTEPU3YIOLUINX PONO-TUIEMEHHYI OOINECTBEHHYIO OpTaHH-
3aIMI0, MOKHO YBUIETh KOHTYPBI MPAGOCYOHOI OesimebHO-
cmiu, TIPU KOTOPOH PEryiIrpOBaHUE OCYLIECTBIAETCS MO CXe-
Me: HopMma (oObruaii) MIr0C WHOAWBHUIAyAJIbHOE pelieHue (pe-
HIEHUs POAOBBIX COOpaHul, cTapelmuH, "cynoBs").

Bonee Toro, B ycioBUSIX MEpPBOOBITHBIX OOINECTB YiKe
CKJIQIBIBAETCS HAa4YaJIbHOE 3BEHO MHOTOATAITHOIO IpoLecca
"BOCXOXAEeHMs" MpaBa. JTO HayaJbHOE 3BEHO, XOTS U OTHO-
CUTCS B OCHOBHOM K OLMBMJIM3AIIMOHHON CTaJuM, MO3BOJISET
yBUAETh HanOOJIee BAKHBIE YEPThl HCTOPUIECKOTO PA3BUTHS
npaBa ¢ TYMAHUTAPHBIX NO3UIMNA. TakMM Ha4aIbHBIM 3BEHOM
SBJIIETCSI NPABO CUNBHO20 KaK TAKOBOE, KOTOPOE B JOLIMBH-
JU3aIIOHHOE BPEMs BBIMOJHSJIO, KAK 3TO HU MapaaoKCcayb-
HO, YNOpsAOYHMBAIOLIME U cTabuiausupyromue (yHKIUH —
NyCTh M B MpeaesbHO rpydom, "300morunueckom” Buae (Kpo-
M€, MOXajJyH, KpaiHero, mo BCEM MepKaM HH3UIETO €ro
NpOsIBJICHUST — "TIpaBa BOWHBI", pacnpaBbl, BO3MOXKHOCTH Oec-
NPENSITCTBEHHOTO YHUUTOXEHHSI HEMOKOPHOTO, HE 3HAOIIE-
ro mpeaesa U NmoIlanbl, — MPOSBJICHUS, KOTOPOE, KaXKETCs,
B JOLMBUJIM3ALMOHHYIO 310Xy HOCHJIO BCE K€ OMOJIOTHUECKH
OTPaHHYEHHBIA XapakTep, AUKTYEMbI 3aKOHAMH €CTECTBEH-
HOro 0TOOpA).

KoHeyHO, BCe 3TO JIULIb HOPMATUBHO-PETYJATHBHBIE
NPEANOChUIKA MMO3UTUBHOIO IMpPaBa, MOCTETICHHO HaKarlIuBa-
IOIUMCS "CTPOUTENbHBIN MaTepuan" peryisiTUBHON KyJbTy-
pBI, KOTOPBIH MO3/AHEE, MPU pacrane nepBOOBITHOOOIIUHHO-
IO CTPOs, BBIMOJHUI (YHKLHIO OJHOTO W3 HCXOAHBIX 3JIe-
MEHTOB (POPMHPOBAHHSI MPABOBBIX CHCTEM.
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Ho xak Obl TO HU OBUIO, BaXKHO, YTO MO3UTUBHOE IPABO
npu nepexonae oOLecTBa K [UBHIU3ALMHA BO3SHUKIIO HE BIPYT,
HE Ha MyCTOM MECTE. ero MOsIBJIEHHE B KaKOW-TO Mepe ObLIOo
MOATOTOBJICHO PAa3BUTUEM CHUCTEMBbl COLIMAIIBHOTO PETyJIHpPO-
BaHMUsI MEPBOOBITHBIX OOINECTB.

4. Bawxaiimue noacrynsl. Hanbosee cyiuecTBeHHbIH
MOMEHT, XapaKTePU3YIO MU ONFKaiIIue MmOACTyIbl K Mpa-
By, COCTOUT B TOM, YTO B CHCTE€ME COLMAJBHOTO PETyJIupO-
BaHMS MEPBOOBITHBIX OOIIECTB B XOJ€ 3aKOHOMEPHOrO pas-
BUTHUSI BCEX CTOPOH COLUAJIbHOMN KU3HU TMOJYYArOT U3BECTHOE
oTpaxkeHue Bce OoJjiee BO3pacTarol(ue Hadanga CBOOOMBI MO-
BEJICHHS] YYACTHUKOB OOIIIECTBEHHBIX OTHOLIEHHWH, OTHEbHOM
ABTOHOMHOM JIMYHOCTH, UX CAMOCTOSITEJIbHON, pasyMHOM je-
SITEJTbHOCTH.

IIpaBna, CBONCTBEHHOE TOTJAIIHENW 3MO0XE€ TOCHOACTBO
MPUPOIHON HEOOXOIUMOCTU M3HAYAIBLHO OOYCIIOBIMBAIO JO-
MUHHUpPOBaHUE "1eJoro" — poja, TUIEeMEHU, a OTCIOJIa 3arpe-
TUTEJIbHBIN WU 3aMPEeTUTENbHO-MPEAMUCHIBAIOINNA B LIETIOM
XapakTep PeryJupoBaHUsS M BBITEKAIOIasi OTCIOJa HEPAacTop-
JKUMOCTB, U JIaXK€ OTHOCHUTENIbHAS HEPa3JIMYUMOCTb MpaB W
00s13aHHOCTEH KOHKPETHBIX WHAUBUIYYMOB U UX TPYIIIL.

Bmecte ¢ Tem mocTeneHHOE COBEPLIEHCTBOBAHUE MPO-
M3BOMSIIIETO XO3SIHCTBA, POCT M Pa3BUTHE BCETO KOMILJIEKCA
COLIMAIILHBIX WHCTUTYTOB MePBOOBITHOOOIMHHOTO CTPOS IIar
3a MAroM MPUBOASAT K TOMY, YTO HAYUHANOM HpuoOpemams
6ce 6onee camoCmosimebHoe 3HAYEHUe ONPeOeIeHHbIE BOIMOMC-
Hocmu (c60600a) noeedeHUust mex Ul UHBIX YUACMHUKOE 00-
UeCcmeeHHbIX OMHOULeHUT, XapaKTep KOTOPBIX JIydlle BCe-
O MOKET ObITh BHIPA’KEH TePMHUHOM "mpaBo" ', uTO, COGCTBEH-
HO TOBOpSI, U PACKPBIBAET OCOOEHHOCTU COLMAJBHOU peryJis-
[ B Ka4eCTBE TAKOBOH, KOTrNa MOBENEeHUE HWHIUBHIYYMOB
CTPOUTCS TIO MPUHITUITY "UMEIO MPaBo”.

Yrto 310 32 mpapo? HOpunmmdeckoe N 3TO sIBIIEHUE B
cTporoM cmbicie 3toro ciosa? Her, ubo TyT eme oTcyT-
CTBYIOT Kaue€CTBEHHbIE OCOOEHHOCTH, Ye€PThI, CBONCTBEHHbBIE

" Kak 0JHO M3 IIEPBHYHBIX TAKOTO POJAA "NPaB" B IUTEpPAType HA3BIBACTCA
mpaBo AocTyma k mume (cM.. Mctopus mepBoObITHOTO oOmecta. Oormue
BOmpOCHL. IIpodaemsr anTponocormorenesa. C. 312).
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npaBy Kak ocoboMy, BHeIIHe OOBEKTUBHPOBAHHOMY, WHCTH-
TYILIHOHHOMY 00pa30BaHUIO ¢ HAOOPOM XapaKTEPHBIX IJIT HETO
CBOICTB, — 0O0Opa3OBaHHUIO, C KOTOPBIM CBSI3BIBAIOTCS TPE.I-
CTaBJICHUS O TIO3UTUBHOM TPABE.

Ho Bce ke BOBCce He ClydyallHO MHOTHE aBTOPBI YIOT-
peOnsIOT B TaHHOM ciiydae 3TO oO0o3HayeHne — "mpaso"!
Kak mpaBOBembI-MapKCUCTBI, MOCIEAOBATEILHO TPUAEPIKU-
BasiCb MJIeW KJIACCOBOT'O MpaBa, Tak U CTOPOHHUKH "BEYHOCTH
mpaBa" MPHU OCBELIEHUU Psa ACIEKTOB MEePBOOBITHOOOIINH-
HOI'O CTPOsi TOBOPST 00 "OTIOBCKOM mpaBe", "mpaBe u30Ou-
paTh U cMemaTh crapeimun", "oObrYHOM TpaBe" u np.

[Mouemy? Jla motomMy, 4TO CJIOBO "mpaBo", KaK MBI yXKe
BUJIEJIM, MHOTO3HAYHO U OHO MOKET MPUMEHSITbCS B TIpe-
JENIbHO IUPOKOM CMbICe U 0003HA4YaTh M KAYECTBEHHO WHOE
SIBJIEHUE, YeM CTPOro IOPUAMYECKOE peryiupoBaHuUe, T. €.
UMeTh HEIOPHUIMYECKOEe 3HAYEHHEe, B JaHHOM Clly4ae 3Haue-
HUE eCmecmeeHH020 Npaed.

DTOT TepMHUH B pacCMaTpUBAEMOM pakypce oOo3HavaeT
HE MHCTUTYLHOHHBI HOPMATHUBHBIN PETyJISITOP, HE TO3UTHB-
HOE, MHCAHOE MPaBo, a (PeHOMEH M3 APYroro Kpyra siBICHHMA
COLMAIbHOMN XU3HU — COYUANLHO ONPABOAHHYIO C80O0OY ON-
PpeOeneHno20 nogeodens, AGIAOULYIOCS Pe3yTbmamom npsi-
MO0 Oelicm8Usl YCI06Uil HCU3HEOesTMeNTbHOCMU TH00eli N TakKe
NPUPOAHBIX (M TUTOC K TOMY — YTO HE MCKIFOYEHO — TPaHC-
LEHAEHTHBIX) (PaKTOPOB. 3A€Ch KaK pa3 mepeq HaMH TO, YTO
BbIpakaeT )eHOMEH MpaBa B CAMOM UUPOKOM 3HAYEHUH ITOTO
noHSITHSI (T. €. OCHOBAHUS, MO3BOJISIOIINE HHIUBHUIY, UHOMY
CyOBeKTy AecTBOBaTh, Mpennojarath, TpedOOBaTh MO MPHUH-
nuny "umero npapo"), peHoMeH, KOTOPbIH — CKaxy elne
pa3 — SIBJISIETCS HEOTHEMJIEMBIM aTPUOYTOM YEJIOBEUECKOrO
o01IecTBa ¢ MOMEHTA €r0 BOSHUKHOBEHUSI.

Bce peno nmumb B TOM, YTO Ha 3ape CYyIIECTBOBAHMS
YeJIOBEUECKOr0 POJa, MHOTHE ThICSUeNeTHs, OOUui 3ampe-
TUTEJIbHBIA WJTA 3aMPETUTENbHO-TIPEITUCHIBAOIINI XapaKTep
COLIMAJILHOTO PEryJMPOBaHUS B "TPagUIIMOHHBIX" MEePBOOBIT-
HBbIX OOIIECTBaX 3aCJIOHSIET, MEPEKPbIBAET HEKOTOPbIE MPH-
CyllUe W €My IO3BOJIUTEJbHbIE 3JIEMEHTBI, 00O3HaYaEeMbIe
TepMuHOM "mpaBo". Tem Ooliee 4TO TAKOTO poOaa FJIEMEHTHI
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1o OOJIbIIEH YaCTH BBICTYMAU B NMEPBOOBITHBIX OOINECTBAaX B
KayecTBe OOOPOTHOH CTOPOHBI 3aNPETOB M MPEANUCAHUM, U
MPOSIBJISIUCH B PAMKAX HEPAPXUYECKUX CTPYKTYP BJIACTHOM
POIO-TIJIEMEHHO!N OpraHu3anuy, 0003Ha4Yasi CTaTyC U BO3MOXK-
HOCTU 0cO0eli Ha BEPXHHUX CTYMEHsX OMOCOLMAIbHOW uepap-
XUUYECKON JIECTHULIBI,

Ha mo3gHux ke 3Tamax pa3BUTHUS MEPBOOBITHBIX 00-
LIECTB, KOIJa B CBSI3U C MPOLECCAMHU, BEAYIIMMH K yTBEPIK-
JNEHUIO LUBWJIM3AIMH, B peajbHON JKM3HU Bce Oojiee u Oosee
MposiBJisieT ce0si aBTOHOMHAsi 0CcO0b, €€ CaMOCTOSITEIbHasI
pa3yMHasi IeATeIbHOCTb, NO3BOJUTEIbHbIE 3JIEMEHTBI CTaJIH
npuoOpeTaTh TakXkKe CAMOCHOAMENbHYI0, U TTPUTOM BO3pac-
TAIYIO, 3HAQYUMOcms. ECTeCTBEHHOE MPaBO B 3THUX YCIIO-
BUSIX MMEET YK€ 3HaueHHe He MPOCTO BhIpakeHUs TpeOoBa-
HUH KU3HEEATEIbHOCTH, a TPEKIe BCEro — TaKux Tpedo-
BaHUH, KOTOPBIC BOMIOWAIOM C80600Y UHOUBUOA KAK MAKO-
6020, ABMOHOMHO20 Yen06ekd. I IMEHHO B TAaHHOM OTHOLICHHU
dbopmupyroImascs B HeApax MEPBOOBITHOOOIIMHHOTO CTPOS
cBoOOMa TMOBENEHUST YeJIOBEKA BBICTYIIAeT MPENNOCHIIKON |
MPEeIBECTHUKOM HE TOJIbKO TepepacTaHus POAO-TUIEMEHHOMN
opraHuzanyu B 00jiee COLHANBLHO BBICOKYIO CTPYKTYpy (rocy-
IapCTBO), HO W 0COOOro, KPUAUYECKOTO PEryJHpPOBAHUS,
OOBEKTHBHPOBAHHOTO HOPMATHUBHOTO OOpa3OBaHUSI — TMO3H-
TUBHOTO TIPaBa.

S. HuBuau3aumsi ¥ MO3UTHBHOE npaBo. Hanuune npen-
MOCHUJIOK FOPUIUYECKOTO PETyJIMPOBAHMS B TIEPBOOBITHOM 00-
[IECTBE U BO3MOXKHOCTh 00O3HAYaTh HEKOTOPbIE M3 HUX Tep-
MHHOM "TIpaBo" ele He O3HavaeT TOro, YTO B OOIIECTBE BO3-
HUKJIO M BOILIJIO B €r0 CTPYKTYPY MO3UTUBHOE MPaBO — OCO-
00e MHCTUTYLHOHHOE OOpazoBaHHe ¢ HAOOPOM XapaKTePHBIX
IJIsl HETO CBOWCTB, 3aHUMAIOIIEe CAMOCTOSITEJIbHOE M BBICO-
KO€ MECTO CpelM APYTUX COLHAIbHBIX MHCTHUTYTOB, TAaKKe
BBITTOTHSIFOIIUX PETYJISTUBHBIE ()YHKIIHH.

Ho BOT B yCNOBHUSX LUBUJIU3ALUU, KOTZA COOOINECTBO
Pa3yMHBIX CYINECTB — JIKOJE€H CaMOYTBEPAMJIOCh U CTaJIO
pa3BHBAThCsS Ha CBOEH COOCTBEHHOH OCHOBe (WHIMBHIyaJTH-
3UPOBAHHOW COOCTBEHHOCTH, PHIHOYHON SKOHOMHMKH, TOJUTH-
YECKOU BJIACTH, UHCTUTYTOB NyXOBHOH »KU3HM ), MPOUCXOIUT
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TO, YTO MOJXET Ha3BAaHO AGJIe€HUeM TIO3UTHBHOTO MpaBa, BO
BCEX CMBICJIOBBIX 3HAYEHHSIX U OTTEHKAX 3TOTO BBIPAKCHHSI.
To ecTb sIBJIEHUS B CMBIC/IE UCTOPUYECKOTO COOBITHSI U OJTHO-
BPEMEHHO MPOILECCa, KOTOPbIE XapaKTEPUIYIOT:

BO-TIEPBBIX, POXKIEHUE, TOSBJICHUE HA CBET MPUHLUIH-
aJIbHO HOBOTO COLMAJIBHOTO 0O0pa3oBaHUs, WHCTHTYTA, "OT-
YYXKAEHHOTO" OT UHBIX SIBJIEHUN, HHCTUTYTOB;

BO-BTOPBIX, BEChMa CBOEOOpA3HbIC YCJIOBHUSI €r0 BO3HHUK-
HOBEHUs, GOPMHUPOBAHUS U PA3BUTHS;

B-TPETbUX, TO, 4TO "sABUI" co0Oi cam 3TOT peHo-
MEH — €ro NMPHHLUUIHAIBHBIE OCOOCHHOCTH, crienupuyeckue
YepPThl U MECTO, 3aHSATOE UM B OOIIECTBE, B KU3HU JIFOJEH.

6. UmMmnepaTuBbl HUBHIM3ALMHU. [ J1aBHOE, 4TO HEOOXO-
IUMO OTMETHUTh, XapaKTepHu3ysl paccMaTpuBaeMoe "siBieHue",
3aKJIIOYAETCS] B TOM, UTO Apago (B CTPOTO HOPUIMYECKOM 3Ha-
YEeHUH, T. €. KaK MO3UTUBHOE MPABO) — 3TO JIOTHYECKH M HC-
TOPUYECKH HEM30eXKHBIA MPONYKT YUGUAUIAYUU, €€ UMNe-
Pamuegos.

Uro 310 32 "uMnepaTussr"?

CroxuBIIMECS €lle Ha 3ape CYLIECTBOBAHUS YeJIOBEUEC-
KOTO pojia BUIbI PEryJsiuu (MOHOHOPMBI, UX 000COOISOIIH-
€Csl KOMIIOHEHTbl — TMepPBOOBbITHAsT MOPajb, PEJIUTHO3HbBIE
HOPMBI, KOPTIOPATUBHBIE HOPMBI, OOBIYAU-PUTYAJIbI, CUCTE-
Ma Taly), oOyCIIOBJIEHHbIE MPUPOIHON HEOOXOIAUMOCTHIO, B
YCIIOBUSIX MEPBOOBITHOTO OOINECTBA BIIOJHE CIPABJSUIMCH C
obecrnieueHHEM HOPMAJIbHOM, YIOPSIIOYEHHOW JKU3HU JIFOEH B
X coolImecTBax — pojax, IJIEMEeHaxX, COK3ax IUIEMEH, B
MEKIUIEMEHHBIX B3aUMOOTHOIICHUSIX .

Ho BOT yenoBedeckuii poa BOIIET B YCHOBUS YUBUIU3A-
yuu, W )KU3HDb JIFOAEH CTaja CTPOUTHCS HE TOJBKO HAa OCHOBE
CYpPOBOM MPUPOAHON HEOOXOIMMOCTH U HEKOTOPBIX COLIHANb-
HO OpPTraHU30BAHHBIX JIEMEHTaX MEPBOOBITHOrO OOIIECTBA, HO
u (mpuTOoM CO BpeMeHeM Bce Ooniee m Oonee) Ha CBOeil coO-
CTBEHHOH OCHOBe. Ha Takux CO3MaHHBIX CAMHMH JIFOJIbMH, UX
CaMOCTOSITENIbHOM NIEATEIbHOCTBIO KaK PAa3yMHBIX CYIIECTB H
NOJYYUBIIUX COOCTBEHHYIO ("OTYYXXIEHHYI") JKU3Hb COLH-
aNnbHBIX (PEHOMEHaX, KakK MepCOHU(UIUpPOBaHHAs (YacTHAs)
COOCTBEHHOCTD, PhIHOYHASI SKOHOMUKA, TIOJIUTHYECKAS BIIACTb,
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WHCTUTYThI TyXOBHOW, PEIUTHO3HON ku3HU. TO €CTh B yCio-
BUAX, Korma obecrieueHHe CYIIECTBOBaHWS, (DYHKIIMOHUPO-
BaHUS W Pa3BUTHs OOILIECTBA KAK CJIOXKHOW W JUHAMUYHON
CHUCTEMBI COMPSI)KEHO C CAMOCTOSITEJIbHON, Pa3yMHON AEATElb-
HOCTBIO MHIUBUJIOB, UX OOBEIUHEHUI U BBITEKAET U3 MOTPeD-
HOCTEH LEJIOCTHOrO OpPraHM3Ma, HeCPaBHEHHO 0oJiee BbICO-
Koro, 0ojiee CI0KHOTO (H OTHOBPEMEHHO Metee YCTOWYMBO-
ro) IOPSAKaA, YeM epPBOOBITHOE 0OIIECTBO .

T Cpeau MHOTHX IPHYHH M 0OCTOSTCIBCTE, BBIPAKAFOIUX BCTYILICHHE 00-
IIECTBA B YCJIOBHS LHMBHIM3ALUHU, 1peocmasiigemcss HeoOXOUMBIM BBIIC-
JIMTHh JBA PCIHAIOIIHMX ICPBHYHEBIX (DAKTOPA, KOTOPHIC B KOHCYHOM HTOTC
yepe3 BeepoOoOPa3HbIC MOCICACTBHSI MCPECBCPHYIH SKH3Hb JIOACH, B TOM
YHCJIC BhI3BATH ITyOOKYIO PEBOFOLMIO B COMUAIBHOM PEIYIHPOBAHHH. JTH
(hakTOpBI, ABIFOIIUCCS HPOSBICHUAMH H IOPA3HTCIILHBIMU (BRIOMBAFOIIH-
MHCS 32 IIPEACIIBI YUCTO MPHPOJHOTO OBITHA) PE3YIbTATAMH PA3YMHOH TBOP-
YCCKOM JICATEILHOCTH YEJIOBEKA, COOOIIECCTB JIFOCH:

TEPHALHOM TPOM3BOACTBE (IIPHMEYATEIBHO, YTO, IO TOHKOMY 3aMEYAHHUIO
H. A. Bepasesa, "u30BITOUHBIH IPOAYKT" B AYXOBHOH JKH3HH B IICPHOL
TIpocBelme U TOXKE MOPOIMII THTAHTCKHE BEEPOOOPA3HBIE MOCIECACTBHA) H
OTCIOZA BO3MOJKHOCTh H BO3DACTAHME "BIIOKCHHE", OCYINCCTBIIEMbIX B BUJIC
COOCTBEHHOCTH B VCJIOBHAX SKOHOMHUYECKOM CBOOOIBI M PHIHKA, — OCHOBBI
CAMOPA3BUTHA SdKOHOMHKH,

8MOPOIl (2yMaHUmMAapHblil) — TOABJICHHE B OOIICCTBS MPUHIMIIHAILHO
HOBOTO, TYMAHHTAPHOTO HAYATA — 000COOJICHHE OTACIBHOTO YEIOBEKA OT
"memoro", oOpeTeHHE MM KA4eCTBA ABTOHOMHOM JIMMHOCTH, CAMOCTOSTEIIb-
HOT'O MHIUBHIA C COLUMAIBHO OOYCIOBICHHOM HEOOXOIHMMOCTBIO 0DecImeue-
HHS €r0 CBOOOMBI, CAMOCTOSTCIBHOMH TBOPYCCKOM JCATCIBHOCTH, HHIHBH-
JYaIBbHOCTH, & B OTOM CBSA3H — CO3JAHHC U PA3BUTHC OOIIECTBCHHBIX (DOPM,
HAMPABICHHBIX HA 00CCIICUCHHE CBOOOIBI, CAMOCTOATCIbHOCTH, AKTHBHOCTH
H IPEIITPHHMYHBOCTH JIMYHOCTH B SKOHOMHKE (PKOHOMHYECKAA CBOOOIA) H
AACKBATHBIX HHCTHTYTOB O6H.[6CTB6HHO-HOJ'II/ITI/I‘IGCKOI\/’I JKU3HHU (YTBGD)K-
JIEHHE HAPOJOBIACTHSA, NEMOKPATHH). A OTCIHOIA — BHEAPEHHE B JKH3HD
06H.[eCTBa, B CaMy €r0 OPraHHKY HOPMAmMUGHbIX HAYAJ, COOMBEMCneEyo-
WUX YVKA3AHHbIM YeloBe4eCcKuM YEeHHOCMAM.

OTH ABA MEPBHYHBIX (PAKTOpA rIyOO0KO, OPTAaHHYHO CBSI3AHBI C TEM, YTO
B 00IIECTBE YTBEPIKIAFOTCS HAYAIA Pa3yMa (BO BCEX €r0 MPOTHBOPESUMBBIX
HDO}IBJ'IGHI/I}IX), HHTCIUICKTYAJIBHBIC H ACATCIIbHO-AKTHBHBIC HA4Yaj1a, H 06-
IIECTBO CTAHOBUTCS CTPYKTYPHPOBAHHBIM, IPEKIE BCETO IO IPHU3HAKAM
OTHOIICHHS K PE3YyJIbTaTaM H (POpMaM PA3yMHOM TBOPYCCKOM JEATCIBHOC-
TH, K COOCTBEHHOCTH, H B 3TOH INIOCKOCTH KJIAcCOBBIM, "crparosBeiM”. Ot-
CIOIA PACIaT HCKOIZIA MOHOJMTHOrO "LEaoro" — mepBOOBITHOOOIIMHHOTO
CTpOos1, TpaHC(hopMALHA POAO-TIIIEMEHHON CTPYKTYPHL, TEHACHIUHA K €€ Te-
PEPACTAHMIO B TOCYJAPCTBEHHYIO OPTaHM3ALMIO, T (EePEHIMAINA | YC-
JIO)KHEHHE OOIIECTBEHHOM JKU3HU. A B OTOM CBI3H — HAPACTAIOIIME ICHT-
DO6€>KHI>I€ TCHACHIIMH HOBOTO BHTKA SHIPOIIHHU H 06’I>GKTI/IBHOI/I YCTPECMIICH-
HOCTH K PACIaay, 4YTO B CBOKO OUEpPEOb B KAUSCTBC BCTPCUHBIX TCHICHIIMI
BBI3BIBACT IMOSBJICHHUC MHTCIPATHBHBIX H BMCCTC C TCM CIIC 60.]'[66 YCIOXK-
HATOLIUX KU3HB CTPYKTYP, (POpMHpOBAHHE 0COOOTO OpraHa BJIACTH — TO-
CYHAPCTBA, A TAKKE HICOJOTHH, MPEKIE BCETO PEIUTHO3HOM, BHIPAKEH-
HOH B IICPKOBHBIX VUPCIKICHHIX.



I'masa 6. IMnepaTuBbl HUBUIH3ALMI H IPABO 151

HmeHHO mOTpeOHOCTH 3aKPeruTh, CeNlaTh He3bIOJIEMBbI-
MU OTHOILIEHUS, CKJIAbIBAOIINECS B YCIOBUSX LIMBHJIU3ALINH,
MpeKIe BCEro 3aKpPemuTh, CHENaTb HE3bIOJEeMOW MepCOHU-
(ULIMPOBAHHYIO (YACTHYIO) COOCTBEHHOCTD, a BJIaJICHUE U pac-
NnopsiKeHue € OecnpensTCTBEHHBIM, YTBEPAUTH JKOHO-
MUYECKHUI CTaTyC TOBAapOBJAIENbIEB, HEOOXOAUMOCTh obec-
MEYNUTh I HUX CTPOrO OMpeAesieHHbIe, YCTOWYMBBIE M TIa-
PAHTHPOBAHHBIE 3KOHOMHYECKUE CBSI3H, MOCTOSHHBIE, MPOY-
Hble U OOs3aTeNIbHBIE JISi BCEX MPEINOCBUIKH XO3SMCTBEH -
HOH, KOMMEpPUYeCKOH HeATEeNIbHOCTH, HaJIeKHble U CTaOWIIb-
HbI€ YCJIOBHUSI ISl CAMOCTOSITEIbHOCTH, aKTUBHOCTH, WHHIIM-
aTUBHOTO JEHCTBOBAHUS — BCE 3TO, UMEHHO 3TH MOTPeOHO-
CTH, BO MHOTOM Tpenonpeneiwio GopMupoBaHHE Kak CHC-
TeMbI CTAOUJIbHBIX BJIACTHBIX OTHOIIEHUH (rOCyaapcTBa), Tak
U KaueCTBEHHO HOBOTO HOPMATHBHOIO PEryjsiTopa — IO3U-
TUBHOT'O TIPABA.

BrimoHuTE Takoro poaa 3amayu ObLJIO HE MOA CHITY pa-
Hee CYIIECTBOBABIIUM, MEPBOOBITHBIM IO CBOEH OpraHUKe
dopmam perysinun. [loromy-To 316Ch U MOTPeOOBAJICS IPUH-
[UITHAJILHO HOBBIM, HECPaBHEHHO OoJiee MOwyHblil U cmAaduib-
Hb1ll pe2ynsimop, KOTOPbIH ObUT ObI pacCUYMTaH HA Pa3yMHOE
CYLIECTBO — 4YeJIOBEKA U KOTOPBIH, BKJIFOYAs CIOXKHBIE KOM-
TJIEKCHI IOPUANYECKUX CPEACTB M MEXaHU3MOB, obOjanan Obl
3HAYHUTEJIbHBIM MOTEHIIUAJIOM PETYJISTHBHON SHEPTHH.

Kakue >xe B 37Ol cBsizu "cpaboramu" TpeboBaHUs (MM-
MEePaTUBbI) [UBUIU3AINH, OOpalleHHbIe K CUCTEME peryJis-
uu? B 0cOOEHHOCTH BO B3aMMOOTHOIIEHUSX MEKAY JIFOIbMHU
U HOBBIMH COLIMAJIbHBIMU 0Opa3zoBaHusMHU, UHCTUTYTamu? Jla
MPUTOM TaK, YTOObI B OOCTAHOBKE CAMOCTOSITEJIbHON pa3syMm-
HOH IEeATEeNbHOCTH JIOJeH, MX OObEAWHEHHUH, HEHMMOBEPHO
CJIO’KHBIX, TOJBHKHBIX, XPYMKUX YCIOBHH >KHU3HEIESTEb-
HOCTU JOCTUTAIMCh U TapaHTUPOBAIUCH CMAOUNLHOCHIb, YC-
MONYUBOCHIb, HAOEIHCHOCHIb 6CE20 COYUATLHOLO OP2AHU3MA,
ONMUMANBHYBIE YCIOBUA U YOPMBL €20 PYHKYUOHUPOBAHUS!

Hepenko mpu oTBeTe Ha 3TH U UM MOAOOHBIE BOMPOCHI
BHUMAaHHE Cpasy ke, KaK yke OTMedanoch, oOpalmaeTcs Ha
HEOOXOUMOCTh 8bICOKOI U CIMPO2OT HOPMAMUSBHOCMU 8 CUC-
menye COyuanvHoil pe2ynsiyuu, Xapakxmepuoi 0151 NO3UMuG-
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Ho20 npaesa. IlpudyeM Takol peryysuuu, KOTopas B OTJIUYUE
OT MOpaJIi ¥ OOBIYaEB JOJUKHA UMETh U AEHCTBUTENBHO HMEET
Xapakrep 6ceoOugnocmu (MIPUTOM B 3HAYEHHUH 001e0043a-
menvHOCmI) — CIOCOOHOCTh Pa3oM M eIUHOOOPa3HO Pacrpo-
CTPaHATBCS Ha BCeX CyOBEKTOB B Mpenenax JaHHOTO CO00-
II€CTBA, CKOJIb OBl BEJIMKO OHO HU OBLIO.

U 31ech HYXKHO elne pa3 cka3aTb — J1a, 3TO TpeboBa-
HUe (MMIIepaTHB) XKU3HHU JIIOACH B YCIOBHUSX LHBIJIU3ALHNU
SIBJISIETCS BECbMa CYIIECTBEHHBIM, B OCOOEHHOCTH Ha Ooiee
BBICOKUX CTYIEHSX UCTOPHYECKOTO PA3BUTHUS, KOTNa YeJOBe-
4eCTBO OT KOHIJIOMepata "Maibix odmects" Bce Oonee mepe-
XOIUT K COLMAJIbHBIM 00pa30oBaHUsIM "Oobux oOmecTs" —
O0IIeCTB TEPPUTOPHAIBHO OOIIMPHBIX M 3THUYECKH MHOTO-
JUKUX TOCYAapCTB, X oObenuHeHui, nmnepuit. U1 korma —
YTO eie OoJiee CYIeCTBEHHO — 3HauYeHHUe "HOPMATHBHOTO"
B CBSI3U C Pa3sBUTHEM LIMBUJIM3ALMU CTaJO Bce Oojee pac-
KPBIBATHCA B BBICOKOM COLIMAJIbHOM 3HAYEHUH — KakK Cpen-
CTBO TpeonoyieHus1 Oefbl M MPOKJIATHS OOIIeCTBa, aHTHIIOAA
IpaBa C NPUHLUUIIHAIBHON I'YMaHUTAPHOU CTOPOHBI — MPOU3-
BOJIA, HACUJIHSI.

Ho HeoOXoanmMocTh BBICOKOH M CTPOroil HOPMATUBHOCTH
HE SIBJIIETCS BCE€ K€ B OTHOIICHUU CHCTEMbI COLHMAJILHOTO
pPeryJIMpOBaHUS B YCJIOBUSX LUBUJIM3ALUU UCXOOHBIM, hep-
suyHviM. U TeM, 4TO B yCJIOBUSX LMBHJIM3ALMH TOSBIISETCS
"cpazy", "Bapyr". Bemp mcxomHOe, MEPBUYHOE 37€Chb — 3TO
o0ecrieyeHne HOPMAaJIBHOTO, YIOPSAOYEHHOTO (YHKIMOHUPO-
BAHUS U PA3BUTHUS CKJIAIBIBAIOIIUXCS OMHOULeHUH W TIOPS-
KOB, MPEOJOJIEHHE BO3MOXHBIX 3/1€Ch CIIOKHBIX CHUTYaLUH,
CTOJIKHOBEHUH MHTEpecoB, KOHPIUKTOB. [IprueM Tak, 4TOOBI
cama no cebe xKoH(IUKTHAS cpena (KOHKYPEHLHH, COPEBHO-
BaHUs), sABJsiFOmascs, kak nokaszan M. Kaut, Hapsay c ee
HETaTUBHBIMU XapaKTEPUCTUKAMHU, TJIABHOW JBIDKYIIEH CH-
JIOH caMopa3BUTHs OOIIECTBA, COXpaHsIa CBOW MO3UTHBHBIN
MOTEHLNAJ.

7. Heo0XxoauMOCTh HOBBIX cpeacTB peryasiuu. Y Bot
pemaroiee, camoe riaBHOE, YTO MMIIEPATHBHO MOTpeOoBa-
Ja cama JKU3Hb B YCJIOBHMAX LIMBHJIM3ALMH, 3aKIIFOYAETCS B
HEOOXOAMMOCTH MOSIBJICHUS Ha CBET, (POPMUPOBAHUS (MHCTH -
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TyaJqu3alyu) 1 HaAJEKAIIEero UCTIOIb30BAHUS CB0E00PA3HbIX
cpeocme pexyiayuu. Takux CpPencTB, KOTOpbIE OTJIHYA-
JHCh OBl O CBOMM HUCXOIHBIM XapaKTEPUCTUKAM 1O KpanHeH
Mepe CIEOYIOIUMH MpemMs KaueCTBEHHO CHEerUu(pUuIecKuMU
YepTaMu:

BO-TIEPBBIX, MEepPOOCHbi0 (OTHOBAPUAHTHOCTBIO, HANEXK-
HOCTBIO) — HE MEHee JKECTKOW, YeM 3TO XapaKTEepPHO s
MPUPOIHON HEOOXOAUMOCTH, 1l 0ObI4aeB (Tady), U BMecTe
C TeM Takoi, KoTopas Obl OXBaThIBala HOBBIC Cepbl KU3HE-
AESITENIbHOCTH, CAMOCTOSITEIBHYIO PAa3yMHYIO AESTEebHOCTD
JEOAEH M OTJINYaNach BO3MOYKHOCTBIO HAEKHO 3aKPEMUTh U
o0ecreunTh JaHHbIE MHCTHTYTHI U OTHOIIEHUS HAa Heolpene-
JeHHoe Bpewms Brepen ("HaBewHo", "HaBcerma', 4ToO, KCTa-
TH, CTAJIO OJHOH W3 BOKHEHIIUX MPENNOChUIOK JUIsl MpHaa-
HUSI COOTBETCTBYIOLIUM FOPUAMYECKUM CPENCTBAM BBICOKOTO
HOPMATHUBHOTO XapakTepa, Aa U APYIHX 4epT U OCOOEHHOC-
TEH, 0 KOTOPBIX peUb — B CJICAYIOLIUX MYHKTaX);

BO-BTOPBIX, OHMPEOeNeHHOCMbIO NO COOEPICAHUI0 — BO3-
MOKHOCTBIO TIPENEIbHO TOYHO, TP HEOOXOIUMOCTH 0 MeJb-
yamux neraneil 3aQuKCUPOBAaTh M 3aKPEMUTh YCJIOBUS T10-
BEACHUS JIUL], a TaKXKe 00s3aTeIbHbIe MOCIENCTBHS, HACTY-
NAOUINE MPHU HAJMYUU T€X WIM UHBIX (PaKTHYECKUX 00CTOsI-
TEJBCTB,;

B-TPETbUX, NYOJIUUHOI 2APAHMUPOBANHOCHIBbIO TOTO, YTO
JaHHBIC YCIOBHS MOBENEHUS U 00s3aTeNIbHbIE MOCIEICTBUS
Oyayt obecrneyuBaThCsl MPHU MOMOINM CAaMOUW MOIIHOW CHJIBI B
JaHHOM OOLIeCTBe — MpedicOe 6ce2o (HJIH B OTHOLIEHWH OT-
IENbHBIX IOPUANYECKUX CHCTEM — 6 MOM uucie, HO 00s3a-
TEJIBHO) TPU MOMOIIM TOCYJAPCTBEHHOW BJIACTH, €€ IPHHY-
IUTEIbHBIX MEXaHHU3MOB.

B xome coumanbHOro pasBUTHsS CPEACTBA PEryJISLINY,
oOyamaromue yKa3aHHbIMU YepTaMu, O0pesn HOpMAmuenbvlii
Xapakmep U BMECTE C TEM 20CYOAPCMBEHHYIO CYBEPEHHOCHTb.
DTO 3HAYUT, YTO pelLIeHUs TOCyNapCTBEHHOI BJAacTH, CO-
AeprKaliye 5TU CPEACTBA PEryJSLHUUA, — PEIIeHUs HEe TOJIbKO
o0weobs3amMenvHbIE (6Ce00UE), HO U TIO KAXKIOMY BOIIPO-
CYy — €OUHCMEEeHHbIE U OKOHYAMEIbHbIE.
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Bot BCce 3TO — TBEpHOCTb, CTpOrasi OMPENeNIEHHOCTD,
HaZeKHas MyOJUYHAs rapaHTHPOBAHHOCTH (& TaKkKe HOpMa-
TUBHOCTb, TOCYJapPCTBEHHAS] CYBEPEHHOCTh) — KaK pa3 U SiB-
JSeTCSl TeM, YTO MPHUAAET PealbHOCTh U JAOMUHHUPYIOLIEE
3Ha4YeHWe TMOBEIEHHIO TTO MpUHIMITY "umero npaso”. U ciemo-
BaTEJIbHO, TE€M MEPBUYHBIM U PELIAIOIIUM, YTO JeJIaeT TaKO-
ro pona MOPSIOK B YEJOBEUECKHX OTHOLIEHUSIX HPABOBHIM 8
CREYUATLHOM T0pUuouYeckom 3navenuu. Y 4T0 pacKpbIBaeT
noTpeOHOCTh YENIOBEUEeCKOro cooOIecTBa B MOSUTUBHOM TIpa-
Be — MyOJHYHOM OCHOBaHMH, omperaestoieym, "kro" u "uro"
BIpaBe WJIU HE BIIPaBe JeNaTh, MOCTYMATh.

N xoTs1 moBCceMeCTHO, BO BCEX YrojiKaxX TUTAHETHI. TaKOe
MO3UTUBHOE MPABO MEPBOHAYAIHHO HEM3MEHHO BBICTYMAET
He B "HOpMax", a B eOUHUYHbIX, UHOUBUOYAIbHBIX AKMAX,
OTMUPAETCs HA SIBJIEHUS] €CTECTBEHHOTO MOPsIKAa — OObIYau
(1 MOTOMY BBICTYIAET B KAYECTBE 0ObIYHO20 NPABA), OHO BCE
K€ — MOCKOAbKY peys UIeT UMEHHO O MO3UTHUBHOM IIpa-
Be — TaK WJIM WHAYE PEANM3YETCS B PeuleHusx nyoauyHol
e1acmu, CHa4ana caMHux MpaBHTENel, 3aTeM 0coO0ro MHCTHU-
TyTa — CyJAa, APYTHX YUYPEKIESHUH FOCTUINH, O0JIaTaroIinx
CUJIOW MMITePaTUBHO-BIIACTHBIX TipeporatuB. U yke 3TO 03-
HAYaeT, 4TO MPU pa3pelieHrH KU3HEHHBIX CUTyaLlUi B Jek-
CTBHE BKJIIOYAIOTCSI B TOM HJIH UHOM OOBEMe M KayecTBe pa-
[[HOHAJIbHbIE, MyXOBHbIE Hayaja, MPUHIUIBI ¥ HUMIIEPATUBbI
MOpaJIi JTaHHOW 3TIOXH, a IJIAaBHOE — CHJIa TOCYAapCTBEHHO-
ro aBTOPUTETA U MPUHYKIESHUS, CaMasi MOIIHAS U3 BCEX BO3-
MOJKHBIX CHJIa B OOIIeCTBe. A OTCIOa — JIEHCTBHE eIUHOU
IOPUANYECKON CHCTEMBI, BKIIOYAKOIIEH HAPSAY C OMpeneNieH-
HbIM HAaOOPOM IOPUANYECKUX CPEICTB Takke (DYHKIHOHUPO-
BaHUE HOPUINYECKUX YUPEKIEHUN — MPaBOTBOPUYECKUX (3a-
KOHO/IATeJNIbHBIX ), CyIeOHBIX.

8. O rnaBubIX uMneparuBax. [Ipogomkas paccMoTpeHue
UMITePaTUBOB IIUBUJIU3AINH, KOTOPbIC BBI3BAIU K KU3HH TO-
3UTHUBHOE TPaBO, U CHEJIaB B CBSA3M C OTHUM aKIEHT Ha Tep-
BUYHBIX UMIIEpaTUBax (TpeOOBAHUSX TBEPAOCTHU, OMPEICIIeH-
HOCTH, TapaHTUpOBaHHOE™) HeoOXoAMMO BMECTE ¢ TeM 00-
paTUTh MOBBLIIIEHHOE BHUMAHHE HAa TO, YTO B Xome oOrie-
CTBEHHOI'O pa3BUTHUs Bce OoJiee narT 0 cede 3HATh APYTHeE,
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C TOYKH 3PEHUs LUBUJIM3AIUN MOUCTUHE KJIOYEBBIE, IJIaB-
HblE MMIIEPATUBBI", PACKPBIBAIOIINE CMBIC, HCTOPHUYECKOE
MpenHa3Ha4YeHHe MPaBa, ero Pojib B PEIIEHUU KOPEHHBIX 3a-
a4 4YeJoBeYeCTBa, COOOIEcTBa Pa3yMHBIX CYIIECTB —
JHONEH.

DT0 — HCTOpUYeCKasl MPEeTHA3HAYEHHOCTh MMO3UTHBHOTO
npaBa, BO-MIEPBBIX, B OelicmeumevHoll peanusayuu c6060-
Obl 4el06eKa W, BO-BTOPBIX, B HPEOOONeHUU NPOU3BOIA U HA-
cunus. 1lar 3a marom, OBHUTascCh MO CIOXHBIM, 3aMbICJIOBA-
TBIM MyTSIM U MOPOTaM HUCTOPUYECKOTO PA3BUTHS, MPOAUPA-
sICb CKBO3b HEOOO3PUMOE CLIEMIEHHE COLUANbHBIX, OHOJIOrH-
YECKUX, NMCUXWYECKUX U WUHBIX MPUYMH U YCJIOBHI JIFOJICKOTO
ObiTust (M BCE BpeMsl OTKJIMKAsIChb Ha HMX), MPaBO HEYKJOH-
HO, CO BpeMeHeM Bce 0oJiee pacKpbIBA€T 3TOT CBOUW WCTHH-
HBII CMBIC]T 1 UCTOPUYECKYIO MPEIHA3HAYEHHOCTb.

Kak pa3 ¢ ykazaHHOWH MCTOPUYECKOH MpenHa3HAYEHHOC-
TBIO TIpaBa, HApsy C €ro CBOWCTBAMHU, OOECIEeUMBAIOIIUMU
TBEPAOCTD, OMPENESIEHHOCTh U TapPaHTHPOBAHHOCTH COIHAJIb-
HOTO PEryJIMPOBAHMS, €r0 rOCyIapCTBEHHYIO CYBEPEHHOCTD
(a 3HAYMT, CTAOUJIBLHOCTH, HAJEKHOCTh BCEr0 COLIMAIBHOIO
OpraHu3Ma), Ha TEPBbIH TMJIaH BBICTYMAIOT U HHbIE, Oojee
COILMAIbHO U IOPUINYECKH 3HAYUMBbIE CBOWCTBA.

D10 — Kauecmeo HOpMamueHocHmu, TpuodpeTaroliee B
TIO3UTHBHOM IIpaBe 3HAYEHUE GceoduyHocmu (00ueodsa3amens-
Hocmu), ceolicmeo "paernogechocmu”, a Takxke (4TO CTaHET
MIPEeMETOM PACCMOTPEHHMSI B TPEThEH YaCTH KHUTH) OCOOSHHO-
CTH TIPaBa KakK SIBJICHUS] UCKOHHO SYMAHUCIUYECKO20 NOPSOKA.

H eme oguH MOMEHT U3 JJAHHOW TPYMIIBI BOMPOCOB. To,
YTO B 3TOW KHUT€ HA3bIBAETCS MMIIEPATHBAMU LIMBHJIN3ALINH,
MPeOoNpPeNnessieT, CTalo ObITh, HE TOJBKO OCHOBHBIE OCOOEH-
HOCTH TIO3MTHBHOTO TMPaBa KaK MOIIHOTO, YHHUKAJIBLHOTO COLU-
AJIbHOT'O PEryJIsiITOPa, HO U €ro ¢BOeoOpasue Mo COAEPKaAHUIO.
B Tom uymucie u Te 4WepThl MpaBa, KOTOPBIE CBS3aHBI C €ro
TJIYOMHHOHN COIMATbHON TPEAOCHOBOM, €ro 0co0O0M JIOTHKONW U
€ro MCKOHHOW MCTOPUYECKOHN MPENOINpPEeaeIEHHOCTBIO CITYKUTh
cBOOOIE UeIoBeKa, MPOTHBOCTOSATh MPOU3BOJY, HACHJIIHIO.

9. CoumnaibHas MPEANOChLIKA — KOH(JIMKTHAasA cpeaa.
Ho npurisiguMcst Ha OCHOBE paHee U3JI0KEHHOro M&Tepua-
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Jla: KaKOBa ColuaibHas 00CTaHOBKA (cpena), 00yCIOBUBIIIAS
B YCJIOBHSIX IIUBUJIU3AIIMU BOSHUKHOBEHUE MpaBa’

B nacrosimmee Bpemsi Bce Oojiee yTBEpKIaeTcs OTpHIA-
TEJbHOE OTHOIICHHE K TEOPETHYeCKHM B3Tjsimam (OCTpo, B
KpaifHUX BapHUaHTaX IMPOIMOBENYEMbIX OPTOMAOKCAJIBHBIM Map-
KCU3MOM, OCOOEHHO B €ro JICHWHCKO-CTAJMHCKOH WHTepIIpe-
TallMH), B COOTBETCTBUU C KOTOPBIMH TPABO CIOKUIOCH Ha
OCHOBE packojia o0IecTBa Ha KJIACChI U TIOTOMY UMEET KJIac-
COBBII XapaKTep, sIBISIETCS OPYAUEM KJIACCOBOT'O rOCIIOICTBA
B oOmiectBe. UTO K€, MENMCTBUTENHHO, TAKOW y3KOKJIACCO-
BbIi, UIEOJOTU3NPOBAHHBIN MOAXOM K MPaBy, OPUEHTUPOBAH-
HBIIi Ha HEPA3BUTBIE KOPUIUYECKHE CUCTEMbI U Ha OOOCHOBA-
Hue OyaTo Obl HeM30EKHOrO TOTAJUTAPHOTO PEXKUMa BIIACTH
Tuna "MUKTaTypel” (B Uaease MO MapKCUCTCKO-JEHUHCKHM
IOTMaM — JUKTATyphl MPOJIETapuaTa), He COTrJacyercss C
UCTHMHHO HAyYHbIM TIOHUMAaHHEM MpaBa, ero (GpyHKUuH u co-
[[UAJILHON IIEeHHOCTH KaK WHCTUTYTa U MEXaHU3Ma I[UBUJIH3a-
[[UH, €r0 UCKOHHO T'YMaHUCTUYECKHUM MpeTHAZHAYSHUEM.

BMecTte ¢ TeM MOMEHT B COLMAJbHOW JKU3HH, KOTOPBIN
MO’KeT ObITh Ha3BaH "KJacCOBbIM" (a TouHee — B OoJjiee -
POKOM KOHTEKCT€ — TOT, KOTOPBIA BBIpAKAeT AesieHHue 00-
niecTBa Ha OOJIBIIME TPYMIBI, CJIOW, CTPAThI), IPH XapakTe-
PUCTHKE MpaBa AOJKEH ObITh BCE K€ MPUHSIT BO BHUMAHHE.

Ecnu He ynpomates npobiieMy, HE CBOIUTh €€ K HIeO0JIO-
ruueckuM (paHToMaM, K OJHOMY JIMIIb WM MPEUMYIIEeCTBEH-
HO KJIAaCCOBOMY TOCIOJCTBY, TO CJIEAYET YYHUTBHIBATH, YTO
nuddepeHIUPOBAHHOE CTPOCHUE COLMAJIBHOW KU3HH, €€
oOIIHOCTEH M MHCTHTYTOB €CTh OJHA W3 CYIIEeCTBEHHbBIX, W
MPUTOM €CTECTBEHHBIX, HEOOXOIUMBIX XaPAKTEPUCTUK CTPYK-
TYPUPOBAHHOCTU OOILIECTBA, BCTYMUBIIETO B 3TOXY LIMBHJIHU-
3anmu. B Takom, nmuddepeHImpoBaHHOM CTPOEHUU O0IecTBa
BBIPAKAFOTCS PACCTAHOBKA M COOTHOIIEHWE OOINEeCTBEHHBIX
TPYII, CJIOEB HACEJeHHs CTPaHbl (WU JaXKe B MEKIyHApPOI -
HOM IIJIaHe) MO POy KOPEHHBIX MPU3HAKOB (PYHKIIMOHUPOBA-
HUsT OOINECTBA U JKU3HEIEATEIbHOCTH JIFOJIEH B YCIOBUSAX IIH-
BUJIM3AI[MH, B TMEPBYIO OUYEpPeNb IO MUX OTHOIIECHUI K CO0-
ctBeHHOCTU. JluddepeHuIUpOBaHHOE CTPOEHUE aeT BO3MOXK-
HOCTb HE TOJIbKO YBUAETh TIIYOHMHHBIA Cpe3 0o0ImecTBa Kak
CaMOPETYJIUPYIOIIEHCs] CUCTEMBI, COOTBETCTBYIOIIEH MO CBO-
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UM XapaKTePUCTHKAM COBPEMEHHBIM JAaHHBIM CHHEPTETHKH,
HO W BBISIBUTH JBUXKYINHME CHJIbI OOIIECTBEHHOI'O PA3BUTHS,
B3aMMOJIEHCTBYIOIINE MEXIY co00ii. B To ke BpeMst Hesb3st
yIyCKaTh M3 TMOJIsl 3pEHUs U TO, YTO B Pe3yJibTaTe HapacTa-
IOIUX TPOLECCOB OTYYKACHHS TPYIIOBBIE, KJIACCOBBIE, 3T-
HUYECKHE W WHBIE OTHOLIEHUS MPUOOPETAIOT HEPEIKO aHTa-
TOHHUCTHYHBIN XapakTep, BBUIMBAIOTCS B OCTPYK OOpnOy 3a
BJIACTb, W TOTAA OHU, MPEUMYINECTBEHHO Yepe3 roCyaapCTBO,
NapTUH, WHbIE 3BEHbS IMOJMTHUYECKON CHUCTEMBI, HAYHHAIOT
HECTU HEMaJIblil 3apsii OCTPO HEraTHBHOrO MOPsAKAa — TOTO,
YTO OCJIOXKHSET, AePOPMHUPYET €CTECTBEHHOE OOIIECTBEHHOE
pa3BHUTHE, NeJaeT ero emie Oojiee YyKIAbIM YeJIOBEKy, pea-
HUMHPYET U 00OCTPSIET TEHAEHIIMHM K YPOMIUBBIM Aedopma-
LUSIM, SHTPOITHH, Pacmany.

B dem ke coctout cBsi3b mpasa ¢ auddepeHIUPOBAHHBIM
CTpOEeHHEM OOIIeCTBA, CO BCEMH €ro HEM30EKHBIMU IMOCIEN-
crBusimu? W BOT TyT TpeOyeTcst pacIiupuTh yroj 3peHust U
paccMaTpuBaTh YKa3aHHbIE BbIIIE€ aHTATOHM3MbI KaK OIHO U3
nposiBlieHni Oojiee MUPOKOro M TIIyOOKOrO SIBJICHHS], CBOWM-
CTBEHHOT'O COOOIIECTBY CYLIECTB, CTPOSIIUX CBOK JKHU3Hb B
YCIOBUSIX CBOOONBI, — KoH@nuKkmuoil cpedvt. Ilpudem Takoro
pona cpena (oHa MOkeT ObITh Ha3BaHa MO-KAHTOBCKH U CPENOi
"mocTostHHbIX aHTaroHn3moB" [II1 11. 2]), BeIpaskaroiiasi OQHY
U3 CTOPOH HOBBIX COLMAJIBHBIX CHJI, — HE MPOCTO HEKOe OT-
puLIaTeNbHOE sIBJIEHUE B OOINECTBEHHOW KWU3HH, a SIBJIEHHE B
YCJIOBUSX IMBWIM3ALNH HenzOexkHOe PI aske HeoOXoaumoe.

JuddepeHIPOBaHHBIE K& OTHOIIEHUSI C pacCcMaTpUBa-
€MOW TOYKH 3PEHUsS] CO3MAI0T B OOINEeCTBE MPUHIUITHAIBLHO
HOBYIO COLIMAJIbHYO OOCTaHOBKY: Ha MEPBBIi TUIaH, B OCOOEH-
HOCTH B YCJIOBUSIX aHTArOHUCTHYECKHUX KOH(MIUKTHBIX OTHO-
IIEHUH, TOJUTUYECKUX M OTHUYECKUX CTPACTEi, BBIABUHY-
JIUCh TPYIIOBBIE M JTUYHOCTHBIE CTOJKHOBEHHsI, KOH(IHK-
ThI, MPOTHBOOOPCTBA, KecTOKass Oopnba 3a BiaacTtb. M 31O
pacimupsieT U OXecTodaer "KOH(PPOHTALMOHHOE ToJIe" B JKU3-
Hu Jroaeii. OOIecTBEHHbIE CBSI3H, OOBEOUHSIIOLIUE COOOIIE-
CTBO JIFOJEH, HAYMHAIOT HCTIBITHIBATH MOBBIIIEHHbIE HATPY3-
KM — Ha oaHOOOKOe, neopMupOBaHHOE pa3BUTHE, "Ha pas-
peIB", "Ha camopaspylieHue", BeAyIllHe COOOIIECTBO pa3yM-
HBIX CYIIECTB K CTarHallMM, pacmany, CaMOyHHUYTOKEHHUIO.

BOCXOXJICHHE K ITPaBy
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H BoT B 0OcTaHOBKE Takoi "KOH(IUMKTHON cpenbl”, 000-
CTPEHHOM T'PYMIIOBON M JTUYHOCTHOU OOpBOBI U MOTpeOoBaCs
CBOErO POIAa M P O THU B O B € ¢ — (hOPMHUPOBAHHE OCOOOM
OOIIeCTBEHHOM CHJIBI, TMPUTOM MOIIHOH CHJIBL, KOTOpas I10
CaMUM CBOWM HCXOIHBIM CBOHCTBaM Oblia Obl HampaeneHa Ha
mo, umobwr obecnevusams 6ceodufee ynopsioouenue oouye-
CMBEHHbIX OMHOULeHUT, UX YMUPOMBOPEHUe, 2apaHmupo6ams
CMAOUTLHOCI® U YCMOWYUBOCHb 00UeCMBEHHbIX CEsI3¢eil, 66e-
OeHue 8 HeoOX0O0uMbvle PAMKU NOBeOeHUsl II00etl, Cnpasedi-
60e u pasymuoe Owvimue nooei. Y1 nputom BceoOlee ymopsi-
NOYEHUe, BKJIFOYAs CMPABEUIMBOE U Pa3yMHOE pPElIeHHe KOH-
(IUKTOB, KOTOPOE OCYINECTBJISIETCS MO MPUHLUMY "HMEI0
npaBo", — pealbHOE M HAIEIKHOE.

Takoi HOBOH OOIIECTBEHHON CHJIOH, MPOTHBOBECOM BO3-
HUKIITUX B OOINECTBE HETaTUBHBIX, Pa3pyIIUTEIbHBIX TEHIACH-
UH U CTAJIO HO3UMUBHOE NPABO.

10. {o3BoJieHHst — pemawmee 38eH0 GopMUpPOBaAHHA
U Pa3BUTHS MO3UTHBHOrO HpaBa. B cBs3u ¢ mepexoaom 00-
IeCTBA B YCJIOBUS LIMBUJIM3ALHMH B CHUCTEME COLMAJIBLHOTO
PeryJupOBaHUs MEPBOOBITHBIX OOINECTB MPOUCXOMAST BaXKHBIE
WU3MEHEHUs, Kacaloluecs CaMux TIYOUH, PeryJisiTHBHOW OC-
HOBBI TIO3UTUBHOTO mpaBa. Haubosnee cylnecTBeHHbIE U3 Ta-
KUX W3MEHEHHWH 3aTPardBarOT TOT KOMIIOHEHT IIyOWHHOU
CTPYKTYPBI COLUATIBHOTO PEryJIUPOBAHUS, KOTOPBIH BhIpakeH
B 00360/ICHUSIX .

" BMecTe ¢ TEM HYKHO BHACTh U APYTHE U3MCHCHHS B IIyOHHAX COLMANb-
HOTO PETYIHPOBAHMSA IPH MEPEXOIE YETOBCUCCKOTO PO B YCIOBHS I[HBH-
mazanui. Cpeau 3THX APYTHX H3MCHCHHE IIPEACTABIICTCS BAKHBIM BhIIC-
JHTh CICAYVIOIIHE IBA.

Ilepsoe. 310 TpeoOPA30BAHUEC H M3MCHCHHC 3aIPETOB B CHCTEME COIH-
AJMBHOTO PEryIupoBaHus. JI€I0 HE TOIBKO B TOM, UTO II0 MEPE PA3IIOKE-
HHS IEPBOOBLITHOOOIMUHHOTO CTPOS 3aIIPEThl MPEOOPA3YIOTCA IO COACpKa-
IO, M3 cpeacTBa, 0OCCIICUMBANOIIETO CIIOYCHHOCTh H CIHHCTBO KOJUICK-
THBA, OHH BCC OOJICC MPEBPAIIAOTCA B CPEACTBO KOHCEPBALUH CJIOKHB-
IIHXCS MOPSIKOB U OTHOIICHHH, (DHKCAIMH MPHBHIICTHH, HCIIPUKOCHOBCH-
HOCTH CTATYCA TEX WM HMHBIX CYOBCKTOB, HX IIPAB, YTO OTPAKACTCA HA
XAPAKTEPEC KOMIICHCAITHOHHBIX H KAapPaTCJIbHBIX CaHKI.[I/Iﬁ H MHOTHX APYTHX
HHCTHTYTOB. BeCbMa CYIIECTBEHHO H TO, YTO B CBS3H C "pacIucIjicHHEM"
MOHOHOPM 3aIIPEThI, SBIIOIIUECS O CBOCH MPHPOAC TPeOOBAHUSIMH €CTE-
CTBEHHOTO ITPaBa, B OCHOBHOM "yxomsar" B cepy Mopajm, daiiec BCEro B
MOPATBHO-PEIMIHO3HBIC HOPMBL JKC M3 00IACTH MOPAJIH M PEIMIHH OHH,
BOOpaB B ceOs MHOTOE M3 3THUX cep OOIIECCTBEHHOTO CO3HAHHUS, BO3ICH-
CTBYIOT HA OOIICCTBECHHVIO JKHM3Hb, a TAKXKEC — 0OpATHM BHUMAHHC HA 3TOT
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Eme B 00cTaHOBKE MEPBOOBITHOrO OOINECTBA AaeT O cede
3HATh TEHIEHIUs OOPEeTEeHUs JO3BOJICHUSIMH OCOOOU U mpH-
TOM Bce Oojiee Bo3pacraroliei ponu. Eciiu Ha HadaabHBIX CTa-

MOMEHT! — BOCIPHHHUMAFOTCS IIO3HTHBHBIM IPABOM. TakoM MHOTOCTYIICHYA-
TBIH, 3UT3ar000PA3HEBIN MyTh PA3BHTHSA 3AIPETOB B YCIOBHAX ITHBHIH3AIHH
eme OoJice YIPOYHI HUX OOIHE XapakTep (B YKA3aHHOM PAHEE CMBICIE),
ITPOAUKTOBAHHBIA MX H3HAYAIBLHOCTHIO M BBRITCKAFOIICH OTCIOIA HCIPEPEKA-
E€MOCTBH), )KCCTKOCTBIO, OCBATHII HX H3BCCTHBIMH MOPAJIbHBIMH HACATIAMHA H
MPUHLUIIAMY, PEIMTHO3HBIMU JOTMAMH U IIPEACTABJICHUAMM.

B cBmu ¢ OTHM, IIOMHMO BCCTO HHOTO, CTAHOBHTCA SJCHBIM, IIOYCMY
MOBCEMECTHO TIPH (DOPMHPOBAHMH H PA3BHTHH IMO3UTHBHOTO IMPABA B Kadc-
CTBE OJIMCKAMINETO HCTOYHHMKA FOPHIHYCCKOTO PETYIMPOBAHHS BBICTYIIAIH
MOpPaTIh H PSIHTUA (M KIFOUYCBYIO POJIb HIPAIH TYT TOCIOACTBYIOIIUC HH/IH-
BHIBI — HOCHTC/IM TOCHOJICTBYIOIICH MOPAIH H PCIMTHO3HBIX KYIHTOB) H
MOYEMY OHH HOCTOSHHO MPCACTABILLIMCH KAK SBICHHSI H3HAYAILHO OOJIEE
BBICOKOTO PAHTa, YEM IPABO, HOPMBI 3aKOHA. XOTS — HAJIO0 3AMCTHTh — B
I[efICTBHTeJl])HOCTH Ty 6I/IHH]>II\/'I HCTOYHHK COOTBCTCTBYIOIMHNX HOPMATHBHBIX
MOJIO>KCHUH HYKHO BHACTH XOTS OBl B TAKMX OCHOBAX OOINECCTBCHHOM JKH3-
HH, KaK COOCTBCHHOCTD, BJIACTb, HACOJOTHS, IPYTHX VCA08UAX YKAZHEAC-
TEIBHOCTH JFOACH B OOIICCTBE (A4 MO KPYNMHOMY CYCTY — B €Ie 0oJee
rIyOOKHX, VKE VIOMSHYTBIX OCHOBAHHUAX, OTHOCSINHMXCS K MPHPOIES, K
TPAHCUCHACHTHBIM HAYAJIAM), 4 TOCIIOACTBO MOPAJH, OIHMPAOIICECS HA
BIACTh H HICOJIOTHIO, BHIPAKAIO JOMHHHPOBAHHC TPAIHIHOHHBIX YCTOCB
OOTICCTBCHHOM KH3HH.

Bmopoe. 910 NOBBIIICHHE YACILHOTO BECA H H3MCHCHHC XAPAKTEPA II0-
3HUTHBHBIX OOS3BIBAHUH, MIPHUICM TEIIEPh — OOS3BIBAHHMA BIACTHO-HMIICPA-
THBHOTO XapaKTCpa, HCXOOAIMMUX OT OPIraHOB BJIACTH H JOJDKHOCTHBIX JIHII,
00712 7af0IHX BIACTBIO.

B cB3U ¢ mepexoaoM MepBOOBITHOTO OOMIECTBA OT MPHCBAUBAIOINETO K
MIPOU3BOIAIICMY XO3SHCTBY, PA3BUTHEM 3EMIICICIIHSA, CKOTOBOICTBA, Pe-
MECJIA 0Ka3aJI0Ch HEOOXOIUMBIM B OOJBINCH MEPE HCIOIb30BATH M TAKOH
KOMIIOHCHT COIIMAJIPHOTO PEIyJIHPOBAHHA, KAK IIO3HTHBHBIC 06}ISI>IB3HI/I}I,
HC TOJIbKO BBOIINMC AKTHBHOC NMOBEACHHEC CYOBEKTOB B CTPOrO Oompeae-
JICHHOE PYCJIO, HO W NMPHIAIOIIKE €My 33JAHHYIO HAIPABICHHOCTh M COI[H-
AIIPHYKO HCOTBPATHMOCTD. B YCIOBHAX ITHBHIIH3AIIHH yl[e.]'[]:HBIfI BCC IIO3H-
THBHBIX 06513BIB3HI/II\/II BO3pPACTACT HACTOJBKO H HX XAPAKICP H3MCHACTCA
TAK, YTO OHH BCICI 34 3aIPECTAMH 3aHSAIH BHIHOC MECTO B CHCTEME COI[H-
AJBHOTO PEryIHpoBaHus. [IpuueM 1mo Mepe mepexona OT POAOILIEMCHHOM K
TOCYJAPCTBCHHOM OpPraHM3alliy OOMICCTBA HE MPOCTO Bo3pacTtact "oOnem"
TIO3UTUBHBIX O6ﬂ3BIBaHHfI, HO U UBMCHACTCA UX KAUYCCTBO. OHHU B IOJABJII-
FOIICH CBOCH Macce MPHOOPETAIOT BIACTHBIM XapaKTEpP, CTAHOBATCS HOCH-
TEJISAMH BJIACTHBIX BEJICHHHN.

Bwmecrte ¢ TeM Bpsad i Ob1I0 ObI MPABHIBLHBIM BHICTh B IO3UTHBHBIX
00S3BIBAHILX, O0YCIOBICHHBIX OPTaHH3AMUCH 3¢MIICACITHS, CKOTOBOICTBA
H peMECiia, YyTh JIH HC IJIABHBIH Ka4YeCTBEHHBIH CABHT B CHCTEMEC COLUAIb-
HOTO PEryJIMPOBAHHS, XaPAKTCPU3YIOIMUICS, B YACTHOCTH, BO3SHHKHOBCHH-
€M MO3MTHBHOTO, IIMCAHOTO IPAaBa. Beap MO3HTHBHBIC OOS3BIBAHHSA MOTYT
CYLIECTBOBATH (H JOJITOC BPEMS B IMEPBOOBITHBIX OOIICCTBAX CYIIECTBOBA-
M) B paMKax Taly. [ CHCTEMBI JKe CONUABHOTO PETYIMPOBAHKS B YCIIO-
BIUIX IMBHJIM3ALMH HAHOOJIEE MPHMEYATEIILHBIM CTAI0 TOJBKO YTO OTME-
YEHHOC HM3MCHCHHC XAPAKTEPa MO3UTHBHBIX OOS3BIBAHHM, IPHOOPCTCHHE
HMH B psgae 0oOJIACTCH >KHM3HH OOINECTBA 3aJAHHOTO XAPAKTEPa, BIACTHO-
HMIICPATHBHBIX YCPT.
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OUSIX Pa3BUTHUSL MEPBOOBITHOrO OOIIECTBAa MpaBa OTHENbHBIX
YJICHOB KOJIJIEKTUBA U OPTaHOB CaMOYIMpPABJIEHUS MPENCTaB-
JSFOT co00# TyIaBHBIM 00pa3oM 0OOPOTHYIO CTOPOHY 3ampeTOB
(u mpeanucaHmii), HEOTAESTUMBI OT HUX, TO IO Mepe Bce OOJIb-
HIero BKJIIOYEHHUs B JKM3Hb JIOJEH Hadal pasyMa, CaMOCTOsI-
TEJIbHOM, Pa3yMHON TBOPUYECKOH NesSTeIbHOCTH, OOpeTeHHs
YeJIOBEKOM CaMOCTOSITEIBHOTO COLIUAILHOTO CTAaTyCa aBTOHOM-
HOMW JIMYHOCTH BCe 0OJiee CaMOCTOSTENbHOE 3HAYEHHE MpH-
o0peTarT cyOvekmusHbvle NPABA, BBHIPANKAIOIINE H3BECT-
HYIO JO3BOJIEHHOCTh TOTO WJIM MHOTO noBeneHus. M xoTs mo
CBOEH CyTH TaKOro poaa JAO3BOJICHHOCTb OCTAE€TCs Mo 0OJib-
nreil yacTu (B OCHOBHOM B MyOJIMYHOU cepe) mpaBoM CHJTb-
HOTO, OHa BCe Oojiee oOpeTaeT IUBUIIM3AIMOHHBIE YEPTHI:
CHaudaja B BUIE KyJa4YHOI'O MpaBa, 3aTeM — MpaBa BJIACTU
U, HaKOHeI], — TMpaBa T'OCyIapCTBa B LIEJIOM, BBIPAXKAasICh B
cTaryce Bcex cyOBekTOB mpaBa. B cdepe wacTHOro mpasa —
CTaTyC cy6beKT0B Ha Hayajax paBeHCTBa, MPABOBOH CyBe-
PEHHOCTH .

B 3T0#i cBsI3U HYKHO BHJETh, YTO CaMO Pa3BUTHUE HO3-
BOJIEHUN CTaji0 Peann30BaThCs MPEUMMYIIECTBEHHO B ABYX
MPOTUBOPEYHMBBIX, BO MHOTOM HECOBMECTHUMBIX MJIOCKOCTSIX

a) B IJIOCKOCTH TMOJIMTUYECKONW BJIACTH, KOrAa rocynap-
CTBO, UHbBIE CYOBEKTHI MOJUTUYECKON BJIACTH CTAHOBSATCS
HOCHUTEJISIMH BJIACTHBIX (DYHKIIMI U 4Hepe3 BJIACTHBIE O3BO-
JieHus OOpeTaroT MPaBO MOCTYNATh MO CBOEMY YCMOTPEHHIO
(uTo Mo Mepe OOIIECTBEHHOTO PAa3BUTHS HATOJKHYJIOCH Ha
BCTPEYHYIO TEHICHLHIO — CTPEMJICHUE TMOCTaBUTH "YCMOT-
peHue" B CTPOTHE PAMKH),

! SrHOrpadUUecKUe JAHHBIC CBHICTCIBCTBYIOT O CIOYKHBIX, MHOTOCTYIICH-
YaThIX Ipoleccax (POPMUPOBAHHS JO3BOJICHUH — CYOBCKTHBHBIX IIPAB.
ITepBOHAYAIBLHO B OOJACTH HMYIIECCTBA OHH MOAYAC HOCHIM XapakTep Impa-
Ba COOCTBEHHOCTH POJOBOTO SIPa H MPABA IMOJIL30BAHUS €K OOIIMHBI, CBSI-
3BIBAJIMCH C JOMOXO3AHCTBAMH, CeMbsMH. HTEpEeCcHO, 4TO "B MOCICPOI0-
BBIX OOIIHMHAX 3¢MIICACIBYCCKAS MPOAYKIHSA, KAK IMPABHIIO, MOTPEOILIACE
BHYTPH XO3SIUCTB U OTICIIbHBIX ceMeﬁ, TOrJa KaKk OXOTHHYbSIA, 4 HHOIJAa H
PBIOOTIOBEIKAS JOOBIMA IMHPOKO PACIPEIACIILIACh MCKIAY BCEMH OOINMUHHU-
KaMmu. B OTHOIICHUM TIEPBOH, TAKHMM 00PA30M, JCHCTBOBAIN HOBBIC HOPMBI,
BBIPAOOTAHHBIC B YCIOBHAX PA3BHTHS MPOHM3BOIAIICTO XO3IHCTBA, 4 B OT-
HOIIICHHUH BTOpOfI — APCBHHUHC TPAOHUILHMOHHBIC HOPMBI, JOCTABINHCCI B HA-
CICACTBO OT MPEAIICCTBYIOMEH »moxu” (cM.. McTopus mepBOOBITHOTO 00-
IIECTBA. M0Xa NepBOOLITHOI Poa0Boit 00muHEL C. 356).
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0) B IUIOCKOCTH JO3BOJIEHHH IJIsi MHAWUBHIA, aBTOHOMHOM
JIMYHOCTH, UHBIX CYOBEKTOB C YaCTHOMPABOBBIM CTaTyCOM, KOT-
7a JTO3BOJICHHSI HMEIOT XapakTep Mepbl COLMABLHONW CBOOOIBI,
CaMOCTOSITEIbHOCTH U COOCTBEHHOH aKTUBHOCTHU CyOBEKTOB.

VYka3zaHHble Hauyajia B oOjacTH no3BosieHUH ("BJIACTHO-
HUMIIEPATUBHbIE NO3BOJIEHHS" U "aBTOHOMHBIE MO3BOJICHHS ") —
cBOEro poaa (Gokyc Bcel mocienyrIneii HCTOPUH COLUAIbHO-
ro peryiupoBanus. Ecmu B o0nacTé mepBOro M3 yKa3aHHBIX
Havas ("BIaCTHO-UMIEPATUBHBIX A03BOJIEHUI"), 00pa3yOIux
CBOETO pojia MEePBOOCHOBY MyOJUYHOrO MPaBa, MPOIOJKAET
rOCTIOJICTBOBATh B IIUBUJIM30BAHHOM BHJIE€ MPABO CHIJIBHOTO,
TO HMEHHO BTOpoe W3 Havan ("aBTOHOMHBIE O3BOJEHUS"),
CBOIMCTBEHHOE MO CBOMM HCTOKAM YaCTHOMY MpaBy, Kak pa3
OTKPBUIO HOBBIE MEPCIEKTUBBI B COLIMAIBHOM PEryJIUpOBa-
HUU, €r0 Pa3BUTHU B MPEUMYIIECTBEHHO IO3BOJIMTEIbHYIO
CHUCTEMY COLIMAIbHOMN PeryJsiLuu.

Hrak, XOTs OPUANYECKHIE TO3BOJIEHUS U HE CTAHOBSTCS
C TepBBIX ke (a3 HUBUIM3AMUOHHOTO Pa3BUTHS Mpeodana-
omeil o 00beMy 4YacThO TO3UTUBHOIO TpaBa, OHH, B OCO-
OeHHOCTH "aBTOHOMHBIE JIO3BOJICHUA", C CAMOrO Hadaja Mmpu-
o0peTaroT 3HAYEHUE PEeLIAIINero 3BeHa, KOTOPOe Oompene-
nsieT ObITHE U CyAb0Yy MO3UTUBHOTO TPaBa.

Benp u npyrue (nmoHauajy noiroe Bpems mpeoOianaro-
1e) crnocoObl PeryJMpOBaHus, 3alpPeThl U TIO3UTHUBHBIE 00s-
3aHHOCTH B YCIIOBHSIX [UBUJIM3ALIMN OKA3bIBAIOTCS B FOPHIN-
4yeckol cepe TECHO CBA3aHHBIMU C JO3BOJICHHUSIMH, & C 3a-
npeTaMu BooOIe 00pa3yrT Hepa3aelbHyo "mapy".

Ho rmaBHOE 37€Ch — 3TO CaMH Iopuouyeckue 00360Je-
Husl, svipadicennvle 8 cyovexmusnsix npasax. IIoCKONbKy 0pu-
OUYEeCKUEe TO3BOJIEHUS MO Mepe Pa3BUTHS UBUJIU3ALUU BCE
0oJiee OCHOBBIBAKOTCS HA aBTOHOMHH U CaMOCTOSTEIbHOCTH
OTIEbHBIX CYOBEKTOB, OHU C FOPUIUIECKON CTOPOHBI BHOCST
B MaTEPUIO TpaBa MPUHIMITHAILHO HOBBIE DJIEMEHTHI, MEHS -
romue Bech ee 00muk. [IOMMMO MHBIX XapaKTePHUCTHK, 3TH
HOBBIE 3JIEMEHTBI 3aKJIIOYAIOTCS B TOM, YTO B OTJUYHE OT
3aMpeToB U MO3UTHUBHBIX O0SI3bIBAHUI, HEITOCPEICTBEHHO OITH-
PAOIIMXCS HA BJIACTh (MU MOpaJib, PETUTHO3HO-MOPaJbHbIE
MEXaHH3MbI), CAMO CYIIECTBOBAHHE IOPUAHUYECKHUX TO3BOJIE-
HHUI1, a erne OoJiee UX peanusaius TPeOYIOT HEBEIOMOM pa-
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Hee LENOH CUCTEMBI OCOOBIX, OTPabOTaHHBIX, CTPOTO (HHUKCH-
POBAHHBIX U "CUJIBHBIX" CPENCTB U MEXaHU3MOB obecrede-
HUSI — TapaHTUd U (HOPM 3aLIUTHL, CYOBEKTOM U "pacmopsi-
auTeneM" KOTOPBIX TOJKHA ObITh aBTOHOMHAST JIMYHOCTD .

OTtcrona u creayer, 4YTo IPUANYECKUE TO3BOJICHUS BBI-
CTYMarT B KadyecTBe IJIaBHOro (pakropa — (akropa caMoro
3HAYUTEIBHOTO, OMPEAENSIOMEro ObITHE W Cynb0y MO3UTHB-
HOTrO TpaBa, ero (OPMHUPOBAHUE KAK U HC M UMY Y U O H -
HO2O0 HOpmMdAdmMmUE6HOZO O6PGSOGGHZA}Z,
0e3 KOmopoco HeBO3MOIMNCHO coenamnb NOCMOAHHOU peailbHocC -
Mbi0 YKA3AHHbIE IOPUOUYECKUe CPedCmed U MeXaAHUIMbl.

11. Ily6im4uHOEe M YACTHOE MPABO — CKBO3HbIE JIMHUH
NPaBoBOro pasBurtus. VicTopust pasButus npasa peaan3yercs
yepe3 NMyOJUYHO-TIPABOBYK) M YAaCTHOMPABOBYIO KYJIBTYDY,
MPOXOANT TIO JBYM CaMOCTOSITENIbHBIM (M OJHOBPEMEHHO TeC-
HO B3aUMOJEHCTBYHOIINM) chepam — myOJUMYHOrO TpaBa U
YaCTHOTO TPaBa, MO JBYM Pa3JIMYHBIM, B YEM-TO XK€ HECO-
MOCTaBUMBIM (heHOMEHaM, OCOOBIM "TIPABOBBIM KOHTHHEHTaM" .

Kak 3To HM TOKakeTCs HEOXHUIAHHBIM, OJisi HPABA KAK
ABNEHUS YUSUIU3AYUU UCXOOHOT, NePBUYHOT cqhepoil (eciu He
ucmopuuecku, mo Jno2uvecku) aeusgemcs yacmmuoe npaso. To
€CTh MpaBoBasi cepa, KOTOpask HE SIBJISIETCS MPOAYKTOM U
WHCTPYMEHTOM T'OCYAapCTBEHHOM BJacTH (M B 3TOM OTHOIIE-
HUU HE MPENCTaBJsieT COOO0M "MPOAYKT, MPOU3BOAHBIN OT BJa-
cTu", XOTSI U HaXOOMTCS C HEHl B MOCTOSIHHOI CBsI3H), a POXK-
JAeTCsl CIIOHTAHHO, B CUJy TpeOOBaHHUI caMOM >KM3HH, IO
€e HAropOM B YCJIOBHUSIX Mepexoaa o0INecTBa B 3TOXY LIHBH-
JU3alWH, MO AEHCTBUEM €€ JKeCTKUX uMIiepaTuBoB. Becbma
MOKAa3aTeNIbHO, YTO T€ K€ (aKTOPbI, CBSI3aHHBIE C pas3y-
MOM, Pa3yMHOH TBOPYECKOW AEATENbHOCTBK) WHAWBHAA, KO-
TOpbIe OMNpEeNeNuiu pa3BUTHE OOMECTBAa MPU MEpexone K
LIUBUJIM3ALMK (B TOM YHCJI€ YacTHasi COOCTBEHHOCTh, 000C00-
JICHWE OTAENbHOM, aBTOHOMHOW JIMYHOCTH), OOYCIIOBHIIA He-
00XOMUMOCTh CYINECTBOBAHUS M HHTEHCHUBHBIX, BO MHOI'OM
MPEUMYIIECTBEHHO "TOPU3OHTAJbHBIX" FOPUIUUYECKHUX OTHO-
HICHUI, KOTOPbIe ObI CTPOUIUCH HA HAJIMYMUA MHOKECTBA FOPH-
IOUYECKU CYBEPEHHBIX "IIEHTPOB", CAMOCTOSITEIbHOCTH CyOBeK-
TOB, HAa CBOOOIHOM OMNpEAeNICHUH UMH YCI06Ui CBOETO TIOBE-
JEHMSI.
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U BOT TyT Ba)KHO OTMETHTD, YTO YaCTHOE MPaBO — CaMo
no cebe siBNeHUe mapagokcaibHoe. OHO MPENOCTaBIISIET JIFO-
ISIM — OTHOEJbHBIM TpaskgaHaMm, WX OObEIUHEHUSIM, WHBbIM
YaCTHOMPABOBBIM CYOBEKTaM — MPOCTOP B OMPEAEICHHOM
Kpyre OTHOIIEHHH, MPaBO CBOOOMHO MOCTyMHaTh COOOPa3HO
UX HMHTEpecaM, MX COOCTBEHHOW BOJIE, CAMOCTOSTENbHO, Ca-
MUM OIPENENSITh YCIOBHsI CBOEro moBeneHust u T. 1. [Ipu sTom
MIPENNoNaraeTCs WiIH MpsMO AEKJIaPUPYETCS, YTO MPUMEHH -
TEJIbHO K OTHOLIEHHUSIM TaKOTO POJia TOCYIAPCTBEHHAs BJIACTh
KaKk Obl OCTaeTcsi B CTOPOHE, OHA HE BIPABE MPOHU3BOJILHO
BMEIIIMBATHCS B YaCTHOIPABOBBIE OTHOIIEHUS. 31eCh, B che-
pe 4acTHOro mnpaBa, — OOUTEJIb U FOCIIOACTBO "YaCTHBIX BOJb"
U YaCTHBIX MHTEPECOB, CBOEr0 POMIa CyBepeHHasl TEPPUTOPHS
MOJHONPAaBHON JUYHOCTH. B TO ke caMoe BpemMs caMU-TO
IOeHCTBUST CYOBEKTOB KaK YaCTHBIX JIUI[ — IOTOBOPBI, OXHO-
CTOPOHHHE aKThl COOCTBEHHUKA U T. [I., COBEpIIAEMbIe B 3TOU
chepe, mpuobperaror "camoe HacTosimee", "TOTHOKPOBHOE"
opuauYecKoe 3HadeHue. [ocyaapcTBO Kak BIACTHBIA CyOb-
eKT — CyOBeKT, KOTOpbI W3HAYAJIBbHO Kak Obl "M3THaH" W3
JAHHOTO Kpyra OTHOLIEHWH, Terepb 00s3aH — He Mapaaokc
Jau? — MPU3HABATh YaCTHOMPABOBbIE OTHOIIEHUS, 3aIUIIATh
UX BCEMH 3aKOHHBIMU CIIOCOOAMHM, Peasr30BaTh MPH MOMOIIH
BCEll CHCTEMBI CBOMX MPUHYIUTENbHBIX OPTraHOB U CPEICTB.

Tak 4to AeneHue mpapa Ha MyOJUYHOE U YaCTHOE — HE
MPOCTO KJIACCU(UKAIMOHHOE MOApPa3IeNieHHe, MO3BOJISIONIEe
pacrpenenuTb PUITIYECKHE HOPMbBI M MPABOOTHOIIEHHS 1O
HauOonee kpynHbIM pydpukam. (Tem Oojee 4TO B pe3yiibTa-
T€ B3aUMOJEHCTBHs MyOIMYHOrO U YaCTHOTO IMpaBa I'PaHUIIBI
MEXIy HUMH HE BCEraa SIBIISIIOTCS IOCTATOYHO CTPOTHMMH,
mpUMepbl TOMy — TPYIOBOE MPaBo, ceMeliHoe mpaso.) [1yo-
JMYHOE W YaCTHOE IMPAaBO — KAYECMGEHHO pPA3Hble 00Iacmi
HPABOBO2O ‘PecyIuposans, NBa Pa3sHbIX "FOPUIAMYECKHX KOH-
THUHEHTA" WU pa3Hbie "FOPUINYECKUE TATaKTHKHI" .

C mepBbIX CTaguii UBUJIM3AIMH MTPABO TaK U pa3BHBa-
€TCsl B COCTaBe JIBYX OTHOCHUTEJbHO CaMOCTOSITENbHBIX cdep,
Mo JIByM pyciiaM — myOJUYHOro W 4YactHOro mpasa. M mo-
CKOJIbKY B J0OOM 00IIecTBe (MOHSATHO, B Pa3IMYHOM COOTHO-
IIIEHUH, B Pa3HBIX MPOIMOPIUIX) CYIIECTBYIOT TOCYIapCTBEH-
HbI€ U YaCTHBbIE HHTEPECHI, J1eJia, COOTBETCTBYIOIINE obJac-
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TU OTHOLIEHUM, TO OoJiee UM MEHee Pa3BUTOE MPABO TOJb-
KO U MOET CYIIECTBOBATh M PA3BUBATHCS MPU HATUYHH ABYX
COOTBETCTBYIOIUX Chep — MyOJUYHOrO M YaCTHOTO MpaBa.
IIpuuem ypoBeHb "pazBuUTOCTHU" TIpaBa B LENOM, €ro "kade-
CTBO" BO MHOTOM OOYCJIOBJIEHO T€M, HACKOJIbKO Pa3BUTaA KaK-
nasi U3 YKa3aHHBIX cep, YTO pelmaroinuM o0pa3oM BIIUSET U
HA TIOHUMAHUE MPaBa B LEJIOM, U Ha COCTOSIHUE TPAKTUYEC-
KOM 1opucrpyneHumn’ . HeqocTaTki B 5TOM OTHOLICHHH U TEM
Oonee ymaneHue oqHON u3 cdep (Hampumep, YaCTHOTO Mpa-
Ba) MPUBOMAST, MOMHMO BCEro APYroro, k nepopmMainuu Bcei
MPaBOBOIl CHCTEMBI CTPaHBI, K €€ OMHOOOKOCTH, yIIepOHOC-
TH, a OTCIOJIa U K COOsIM, HapyIIeHHsM, MOPOH BeChMa 3Ha-
YUTENIbHBIM M JAPaMaTUYHBIM, BO BCEH KU3HU OOINECTBa, B
MEPCIEeKTUBAX €r0 PA3BUTHSI.

12. UcTopuyeckass U Joruyeckasi Hem30exHocTb. Te-
Mepb — CYILIECTBEHHBIH BBIBOJ, BBITEKAKOLIUI U3 CAMOTO
¢dakTa "sBeHUS nMpaBa" B yCIOBUSIX [UBHIH3ALMH,

[MosutuBHOE TIpaBO — J102UYHO O yusunusayuu. Jlo-
THYHO W C TOYKH 3PEHUs] HEM30EKHOCTH CBOErO BO3HHUKHOBE-
HUSI, TIOSIBJIEHUS] HA CBET, U C TOYKH 3pPEHUST HEOOXOIUMOCTH
IUTSL 9€JIOBEUECKOro OO0IecTBa B CYIIECTBOBAHUH, TOCIENYIO-
[IeM Pa3BHUTHH, YTO M BBIPAXKAET OAHY M3 BAXKHEHIIMX YepT
JIOTHKH MpaBa.

C MOMeHTa CBOEro BO3HHKHOBEHHS MO3UTHBHOE MPABO,
Onaronapsi OTMEYEHHBIM BBIIIE HUCXOIHBIM 4YepTaMm (TBEpPIO-
CTU, OMPEACNIEHHOCTH MO CONEPKAHHUID, TapaHTUPOBAHHOC-
TH) U B HE MeHbIIEH Mepe KayecTBaM BBICIIErO MOpsSaKa —
BBICOKOW HOPMAaTHBHOCTH (BCEOOIIMHOCTH), TrOCYIapCTBEHHOM
CYBEPEHHOCTH, MPHOOPENO 3HAYEHUE HEOTHEMJIEMOTO 3Jie-
MEHTa CTPYKTYpPbI JIFOOOro O0INecTBa B YCJIOBHSIX I[UBUJIH3A-
UM, TPUHIUITHATBPHO BaXHOTO (pakTopa ero CyuecTBOBa-
HUS U Pa3BUTHs, ero cyapObl. MHBIMU CJIOBaMH, MPHOOpEIo
3HAYCHUE HeUIMEHHOI 8 YCI0BUAX YUBUIUSAYUU OCHOBbL HOP-
MANbHO20, YNOPAOOUEHHO20 CYUeCMBOBAHUS YeI08eUeCKO20

' . A. ITokpoBckuil 0TMEYAET, YTO IOPHCIIPYICHIUT "HHCTUHKTHBHO YB-
cTByeT" B pa3NIUUEHUU IyOIUUHOIO U YaCTHOT O IpaBa "... rI1y0GOoKO MPUHIIH-
MUanbHOe, OHA CMYTHO YJaBIUBaeT TIIYOOKYIO Pa3HUIly B caMOM OV X €
paBa IyOIUYHOrO B YacTHOTo..." (eM.: [loxkpoeckuii L. A. Yka3. cou. C. 38).
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poda. U B 11eIoM, U B OTHOIIEHHUH OTACIBHBIX €ro apealios,
TE€X WJIU UHBIX UCTOPUUECKU OTPEICICHHBIX [TUBUIIN3AIINH.

[MeuanpHOMU, Tparu4eckon UIsi 4eJIOBEYECKOro 0OmecTBa
albTePHATUBOM XJIOMIOTHOW, PYTHMHHOM, HEPENKO paszapaika-
IOMEed IPUIUYECKON MaTepuH, He OYEeHb-TO JIFOOUMOM JIFO/Tb-
MU (BceMU HaMH) B OOBIIEHHOM, MOBCEIHEBHOMN JKU3HH, SIBJISI-
eTCsl XaocC, MPOM3BOJ, caMOyHuUUTOkeHue nronei. Ilmroc k
3TOMY HAJ0 BUAETb U TO, UTO BCA 3Ta IOPUAUYECKAS MaTe-
pusi oOjajaer pPsaOM CYILIECTBEHHBIX, B HEMAJIOW CTENeHU
MPUHIUITHAILHO BAXKHBIX s 00IIECTBA M KAXKAOTO 4YeJioBe-
ka 1ocTouHCTB. [lopoli yHUKANBHBIX, CBUIETENbCTBYIOUINX O
HEKOTOPBIX, 3a4aCTYI0 YTBEPXKAAIOIIUXCS UCTIOABOJb 0COOEH-
HOCTSIX TIpaBa U TCHACHLUSIX B MPABOBOM PA3BUTUH, & OTCIO-
Ja ¥ O KaKOW-TO 3HAYUTEJbHOI, HE BO BCEM €Ill€ pas3rajaH-
HOW HayKOW POJIM U MpEeJHAa3HAYCHUS MpaBa B KU3HU YeJIOBE-
Ka U BCero oOMIECTBA, CBS3AHHBIX ¢ I'YMAaHUCTUYECKUMU IICH-
HOCTSIMM U U€ajaMu.

ITosutuBHOE MPaBO C 3TUX MO3ULUN — HE TOJBKO MOLI-
HBbIW COLMAJIbHBIA PETYJISATOP, HO U S61€HUEe, OMHOCAUeecs K
camoii cepoyeuHe YusUIU3AYUU U KYTbMYPbL.

BaxHoe moaTBepKAEHUE 3TOr0 — B TOM, YTO B HeEIpe-
PBIBHOW 4epene UCTOPUUECKU CMEHSIOIUX OAHA APYIyI0 Ha
MPOTSDKEHUH ThICSUENIETHH OOIeCTBEHHBIX U TOCYJapPCTBEH-
HbIX 00pa3oBaHMii, "CTpOEB", KyJbTYyp, LEIbIX 30X UMEHHO
npeeMcmeeHHOCHb NPABA SIBIIANIACH TIOKA3aTEIEM U BbIpaXKe-
HUeM (a moskajyi, eme M "MHCTUTYTOM olecreueHus") we-
npepuI8HOCHY Y€JIOBEYECKON IUBUIU3ALNHA U KYJbTYPBHI.

IIpu 5TOM MO3UTHUBHOE MPABO — HE TOJIBKO CBA3YIOLIEE
3BE€HO MEXAYy 3M0XaMH — CBSI3b JII0AE€H BO BpeMmeHU. EcTb
BECbMa 3HAUUTEJbHBIE OCHOBAHUS yTBEPXKAATh, YTO UMEHHO
MO3UTUBHOE MPABO SBJISAETCS HanOOJee MOIIHBIM CPEICTBOM
st GOPMUPOBAHUS €UHON HenpoOmu8opeyuBoil HOpMamuG-
HOTl OCHO6BI OessmenbHocmu J100eti, a OTCIOAa — UL UHme-
epayuu, nns oObeNVHEHUsS JIFONEH, TePPUTOPHIA, rocynap-
CTBEHHBIX 00pPa30BAHMIA.

Oco0o Benmuka B paccMaTPUBAEMOM OTHOIIEHUU MHCCHS
YaCTHOIO MpaBa. 37ech, B chepe 4aCTHOrO Mpapa, HE MOTYT
HE TOCMOJCTBOBATh OOIE3HAYUMBIE WHTEPEChl OTAEIbHBIX
JroAe, COOCTBEHHOCTH KaK 9KOHOMHYECKOrO HHCTHTYTA, Ya-
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CTHOTO NPOW3BOACTBEHHOIO fejla U PbIHKA, U OTCIOJa — U3-
HauYanvHO OOHOMuUNHsle opmer pecyrayuu nosederus. O0-
CTOSAITENILCTBO, KOTOPOE U MO3BOJISIET YACHIHOMY. HpAgy Ovimb
8 NpuHYune OOHOPOOHBIM, OOUE3HAUUMBIM, VHUBEPCANIbHBIM
UHCMPYMEHMOM pecyaayuu Oas PA3IUYHbIX CIMPAH, Pecuo-
HO8, meppumopui.

@DakThl CBHIETENBCTBYIOT, YTO "NpaBOBbIe y3bl", Oa3u-
pyIOLIMecs Ha HavajlaX 4acTHOI'O IpaBa, SIBJISIOTCS €CTEeCTBEH-
HBIMU JJIS1 4YeJIOBEKA KaK Pa3yMHOTO M CBOOOIHOTO CyLIeCTBa
U TOTOMY HamboJjiee KPenKOoH W Ha/eKHOW LIEMEHTHPYoIeH
OCHOBOM, MO3BOJISIIOIIEH OObEIUHATD NEATENbHOCTD Jroaeii. 1
MPOUCXOAUT 3TO MOTOMY, YTO CAMH-TO 3TU "y3bl" HE SIBIS-
I0TCS MHCTPYMEHTaMH BHELIHErO I'OCMOJCTBA U HaBSA3bIBAHUS
BHEIITHEW BOJIM, & B COBPEMEHHBIX YCIOBHSX (B OCOOEHHOCTH B
BUJI€ YaCTHONPABOBBIX HHCTHTYTOB) MPEIACTABISIOT COOOH
npaBoBble (POPMBI CAMOIEATENBHOCTH M aKTHBHOCTH, YIOPSi-
IOYEHUST M COTJIACOBAHMSA MHTEPECOB CAMUX YYaCTHHUKOB 0O0-
IIECTBEHHBIX OTHOLIEHHH, MBHJIN30BAHHBIX (OpM mepeBona
aKTUBHOCTH JIIOJIEH B TBOpUECKOE, co3uparenabHoe pycio. To
€CThb TpPaBOBbIE (POPMBI, AEHCTBYIOIINE "I/ISHYTE)I/I", yepes
pa3yMm u cBOOOIY CaMHX CyOBEKTOB, IX UHTEPECHI .

" 060 BceM 3TOM CBHACTEILCTBYET HMcTOpHa JpeBrero Puva. Beap oGmmp-
HBIC IO MACIITA0AM AHTHYHOCTH TCPPHTOPHH PHMA COCIUHHIM B CIUHYIO
HMIICPHIO HEC TOJBKO BBICOKOOPTAHH30BAHHBIC apMefICKI/Ie JICTHOHBI PI/IMa,
HO B HEC MCHBINCH CTECIMCHH PUMCKOE YACTHOE MPABO, KOTOPOS H CITOMKH -
JIOCh, U JEHUCTBOBAJIO HE CTOJILKO B KAYECTBE CTPOro "PHMCKOTO", CKO JIb-
KO B KQUECTBE MPABA VHUBEPCANbHOZO.

3T0 e MPOHM30ILI0 U B EBpone — HB CPSAHECBEKOBBS MO MOKPOBOM
KATOJTHYCCKOH IIEPKBH, U B 00Jice OIHU3KYIO OT HAC HCTOPHUYCCKYIO MOPY.
B I'epmaHum pa3po3HCHHBIC HEMEIKHE KHXKECTBA M 3CMIIH TAKKE CBA3a-
I B TEIOCTHOE TOCYJIAPCTBCHHOE CIUHCTBO, IMMPH BCCH 3HAYAMOCTH BIIACT-
HBIX aKIHHA mpaBuTencd, B koHie XIX B, — bucmapka, ¢IHHBIC HOPMBI
"BO3POKIACHHOrO" PHMCKOTO IIPpaBa M B OCOOCHHOCTH I €pMAHCKOTO I'pasK-
JAHCKOTO YIOKCHU.

Jla ¥ B HAIIK THA MHTCTPHPYIOIICH CHION COBpeMcHHOM 3amaauoit EB-
POIBI CTATTH HC CTOJBKO AAMHHHCTPATHBHBIC H JAKC HC COAHHBIC 3aKOHO-
JATCIbHBIC VUPCIKICHHS OOBCIUHSIOMMXCA CBPONCHCKUX CTpaH (KaK HeE-
PEOKO CUHTAIOT), CKOJIBKO "OOBEIMHECHHOS SBPOICHCKOE YACTHOE MPaBo',
OCHOBAHHOE HA PHUMCKOM JOTOBOPE M ACATCILHOCTH EBpomeiickoro Cynaa.
W umeHHO OHO, "00BeOUHCHHOE" SBPOICIHCKOE YACTHOE MPABO (BO3MOK-
HOC B CBSI3H C OJHOTHIIHOCTBIO TPAXKIAHCKOTO IPABA CBPOICHCKUX CTPAH),
HMECT 3HAYCHHC OCHOBBI H CTCPKHSA HC TOJBKO "OOINEro peIHKA", HO H
BCETO CBPOICHCKOTO CIWHCTBA, MPHOMKAFOIIETOCA MO CBOEMY YPOBHIO K
THIY (heaePATHBHOTO OO BCTHHCHHA.
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B nenom ke, BO BceM CBOEM MHOrO0OOpasMu U Pa3HOJH-
KOCTH, B COCTaB€ BCEX CBOMX MOIPA3ACIEHHHA, MO3UTHBHOE
TIPABO, GO3HUKHY8 KAK UHCMUMYM YUBUIUAYUU 8 COOM-
semcmeuy ¢ ee mpeboSaAHUAMU, KAK OOUH U3 ee nepevix "0.10-
ko8", cmano Hocumenem smux mpebOGaHUil, MEXAHUIMOM
npemeopeHUsl UX 8 JHCU3Hb, obecnevusarwyum "camonooodep-
acanue” odwecmea, e2o ecmecmeenHoe HOCMYNAMEIbHOE Pa3-

eumiue.

§ 2. FOpuanueckue CHCTEMBI

1* OcobeHHOCTH HAIMOHANBHBIX KPUAHYECKUX CHUCTEM
1 UX ceMmeil. B cBoeMm pa3BuTUM MPaBO UMEET JOJTYH), MHOTO-
TBICSIUEJIETHIOK MHOTOIIAHOBYIO UCTOpHIO. Hepenko mpudy-
JIUBYIO, CAMOOBITHYIO B Pa3JIMYHBIX PErMOHAX MHUpPA, MOPOH C
Iep3KUMH PbIBKAaMU B OyAyllee WU ¢ MOBOPOTAMH Ha3am W
3UI3araMM, 3aBUCSIINYI) OT MHOIOOOPAa3HBIX YCJIOBHE U 0OCTO-
SITEJTLCTB, MO OOJIBIIEH YaCTH OCHOBOIOJIATAOIINX, TJI00ab-
HBIX, TJIYOMHHBIX B TOM HJIM HHOM PErHOHE, a Moa4ac MMero-
X XapakTep Clydasi, JUYHBIX CBEPIIEHUN BEJTUKHX YMOB,
YMYIPEHHBIX MPO(EeCcCHOHAIOB WM CaMOIypPCTBA U MPOCTO
MPUXOTEH OTHENbHBIX BIACTBYIOIINX TEPCOH.

[IpaBo MOAOUIIO K TPETHEMY THICSYEIETUIO XPHUCTUAHC-
KOH 3pbl B COCTOSIHUU TOPA3UTENIbHOrO MHOT0o0pasust (""MHO-
rouBeTus”, Kak CKaszajl OJUH W3 IOPUCTOB) CYIIECTBYHOLIUX
npaBoBbIX cucTeM. CUCTEM CTOJIb K€ MHOTOYHCIICHHBIX, CKOJIb
BEJIMKO KOJIMYECTBO M MHOrooOpa3ue HbIHE CYIIECTBYIOLIUX
roCy1apCTBEHHBIX 00pa30oBaHUi (HbIHE MPHOIMKAKOIIUXCSI K
ABYMCTaM), Aa K TOMY € B OOJIMKe, HeCcylmeM CJeabl, a
MOYAC U MPSIMOE MPUCYTCTBUE KATETOPUI U LIEHHOCTEH yIle-
LIMX B MPOLLJIOE KyJbTyp W HuBHan3auuil. U B 3T0# CBSA3U —
HATJISIAHO U yOeAMTENbHO MOATBEPIKIAIIINX TO-00CTOSITENb-
CTBO, YTO MUMEHHO B MpaBe KOHIIEHTPUPYETCs "CBsI3b Bpe-
MeH'', JIyXOBHbIE, UHTEJUICKTYaIbHbIE IOCTIKEHHS UeIOBe-
YeCTBa, OCTAaBJISIEMblE MPEAIIECTBYIOMUMH TMOKOJCHUSMH,
HAa4YWHAsl OT aHTUYHOCTH, a, OBITh MOJKET, U OoJiee IPEBHUX
UBUJIM3ALIMIA, CBOUM MOTOMKAM, OYAYIIMM IIUBHIU3ALIUSIM,
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KyJIbTypPaM ISl BOCTIPUATHS U TIOCJHEAYIOLEN "MCTOPUIECKON
scradernr”.

U noromy B MOpasUTETbHOM MHOTOOOpa3uu CYLIECTBYIO-
IUX U CYIIECTBOBABIIUX B IMPOLIJOM OPUAMYECKUX CHUCTEM
(MIMEeHHO "FOpUANYECKHX CHUCTeM", T. €. B MO3UTHBHOM IIPaBe,
paccMaTpuBaeMOM B €AMHCTBE, B KOMIUIEKCE C HOPUANYECKH
3HAYMMBIMU PEATUIMU — CyIeOHOM MPaKTUKOH, MPaBOBOM
UEOJIOTHEN) JKUBYT B KaueCTBE HAJMYHBIX PEabHOCTEH U
HATJIATHO TPOCTYMAKOT B TOM WJIM MUHOM BHJI€ MHOTHE BaX-
HEWINe LEHHOCTH YeJIOBEUECKON LUBUIU3ALUHU, KYJIbTYPHI
DTO BO MHOTOM U Mpenomnpenenser caMm (GpakT CylecTBOBA-
HUSl OTAEJbHBIX apeayoB, "TPyNMUPOBOK" WM, TMO CIOKUB-
Hmieiics B IOPUCOPYASCHIHMH CHelu(UUIecKOd TEPMUHOJIOTHH,
cemedl OPUINIECKUX CUCTEM.

Koneuno, roBopst 0 Takoro pozaa "cembsx", He yIyCTUM
U3 BUIY TO OOCTOSTEIBCTBO, YTO OCHOBHOE 3HAYEHUE B MHUPE
MPABOBBIX SIBICHUN TPUHAMICKUT CAMHUM HAYUOHANLHBIM
OpUOUYeCcKUM CUCmeMamM — CUCTeMaM o0IIecTB ¢ Ooyee win
ME€HEe€ Pa3BUTON IOCyJapCTBEHHON OpraHu3aLueid, B KOTO-
PBIX CKJIaNBIBAIOTCSA HAIIMU B COBPEMEHHOM WX 3HAYCHUH U
COOTBETCTBEHHO YTBEPIKIAETCS CBOE, HALIMOHAJIBHOE IMPaBO
("HauMOHAaIBbHOE" — B 3HAYEHUH OTAEJIBHOI'O CaMOCTOSTEIb-
HOT'O, CYBEPEHHOr0 OOpa30BaHUS TOTO WJIM HMHOTO TOCynap-
ctBa). IMEHHO B HAIIMOHAJBLHON MPaBOBOW CUCTEME aKKyMy-
JUPYIOTCS MPUHLIUMUAIBHBIE OCOOEHHOCTH HAHHOW HCTOPHU-
YeCKU KOHKPETHOW IIUBUIIU3ALNH, KYJIbTYPbI, HAIIUU KaK 00-
LIEroCyapCTBEHHON KaTEropuM, 3KOHOMHYECKOrO, MOJUTHU-
YECKOI'0 JYXOBHOT'O Pa3BUTHS, CAMOOBITHOCTD "MTOBOPOTOB"
B CTAHOBJICHUM W COBEPIICHCTBOBAHWU HOPUAMYECKHUX OTHO-
IMeHU M, XapaKTEPHBIX JJIsi TOH WM WHOW cTpaHbl. [{a u k
TOMY K€ MATE€PUHCKOW OCHOBOM M MCTOYHHUKOM 3THUX CEMEM
CTaHOBATCS, B 3aBHCHMOCTH OT CBOeOOpasus UCTOPUYECKOTO
pPa3sBUTHUSA U KYJIbTYpP, T€ WJIH UHbIE HOPUAUIECKH CAMOOBIT-
HbI€ HALIMOHAJIbHBIE FOPUINYECKHE CUCTEMbl — OIHA WJIH He-
CKOJIBKO.

BwmecTe ¢ TeM 0cOOEHHOCTH TIpaBa, ero CBOWCTBA U Yep-
ThI PACKPBIBAIOTCS B HEMAJION CTeNeHU (M MPUTOM B MPUHIIM-
MUAJTbHO BaXKHBIX OCOOCHHOCTSAX) B CeMbsX HALIMOHAbHBIX
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cucTeM, rae B OOIIEM-TO OJHOTHUITHBIE 3JIEMEHTBI, 3apPOIIUB-
mrMecs Ha mepBbiX (pazax GopMHUpOBaHUS MpaBa, MOJTYUUIN
Ha OCHOBE OCOOEHHOCTEH W LIEHHOCTeW TOW WJIM WHOU ITUBHIIU-
3alUH, KyJbTYpbl (B CJIOKHOW B3aUMOCBSI3M C APYTHMH LIH-
BUJTU3ALIUSMH, KYJBTYPAMH) CBOEOOPa3HOE Pa3BUTHE — BOII-
JIOLIIEHNe B KOMILJIEKCE OCOOBIX WHCTUTYTOB W (opM, obpa-
3YOLIUX 0C00b1H 10pUOUYecKuii mun npasea (cemvio Mpaso-
BBIX CHCTEM).

2. KOpuauyeckue OCHOBAHHS KJACCH(PHKALMHU NMPaBO-
BbIX cemeil. Pemaromuii NyHKT, KOTOPbIA B TaHHOM MECTE
UMeEeT OMpenessIonee 3HaYeHUe, 3aKJIFYaeTcsl B TOM, YTO,
HapsiIy C BO3MOYKHOCTBIO KJIACCH(PUKAIMK HAIMOHAJIbHBIX
IOPUAMYECKUX CUCTEM MO OOIIEMBITU3AMOHHBIM WIIN JTaXKe
UEOJIOTHYECKUM KpuTepusiM (Hampumep 1o "dopmanusam"),
MPUOPUTET JOJDKEH OBITh OTHAH KPUTEPUSM HOPHUIUYECKOTO
TIOPSIITKA.

ITo kakuM ke OCHOBAHUSM MPHU TAKOM TOAXOAE CIEAYEeT
pa3nu4aTh CEMbH MPABOBBIX CUCTEM?

B paccmaTtprBaeMOM OTHOINEHHMM 3aCITy’KHBAae€T BHHMA-
Hus kinaccudukanms npaBoBbiX cemeit Pene JlaBuma, koto-
pasi, XOTs B 00IIeM IJIaHe U COPUSHTHPOBAHA HA COIHAJIbHBIE
MOMEHTBI, B OCHOBHOM BC€ k& 0a3upyercsi Ha HOPUIUIECKIX
OCOOEHHOCTSIX, TPEUMYIIECTBEHHO — OCOOEHHOCTSX CTPYK-
TYpbl U UCTOYHUKOB MpaBa. [log 3TUM yrjioM 3peHust B Kjiac-
cudpukanuu P. JlaBuna 0OOCHOBAHHO BBINEJISIFOTCS BE OCHOB-
Hble CEMbH — POMAHO-T€PMAHCKOE TPaBO U olIee, mpere-
IEHTHOe TpaBo. B To ke BpeMsi aBTOPOM TOCTABJIEHO B OJIUH
PO C STUMHU IBYMSI OCHOBHBIMH CEMbSIMU ''COIUATHCTHYEC-
KO€ npaBo"l, a Takke, MPEUMYIIECTBEHHO B OMUCATEIHbHOM
nJjaHe, OTMEUYeHbI U "Ipyrue BUuabl" (MyCyJIbMaHCKOE MPaBo,

7 B omHOM m3 mocaeaHux padoT, HammcanHou P. JlaBumom cosMectHO ¢ Ka-
vumo# Koddpe-CruHo3H, 0TMEYACTCS, YTO "MOXO0KE, YTO COLIMAIHCTH-
YeCKas MPABOBAS CEMbS CXOTUT CO CIICHBI, XOTSA CETOTHS, Ha pyOeske 90-x
roJoB, TPYAHO IPEacKa3aTh OAIbHCHINHEH X04 coOBITHH" (CcM.: Ja-
610 P., JKoghgppe-Cnunosu K. OCHOBHBIC TPABOBBIC CHCTEMBI COBPEMEHHOC-
mH. M.: MexxayHapoausie oTHomeHus, 1996. C. 21). Jlymaercs, ceiuac, ciy-
CTA ACCATHIICTHE, "XOJ COOBITHH" K& ONMPEACIHICA, H OH, TOMHMO BCETO
HHOTO, CBHICTCILCTBYET O TOM, YTO BBIICICHHE B KAYCCTBE OCOOOM CEMBH
COIMMAMCTHYICCKOTO IPABA, PAgHOt POMAHO-TEPMAHCKOMY H OOIIEMY, Ipe-
LOCACHTHOMY TIPaBy, CIBA JTH ONPABIAHHO.
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npaBo Unnuu, nmpasoBeie cucteMbl JlanpHero Bocroka, mpa-
BOBBIE CUCTeMbI AQPUKH U Manaracxapa)l.

C omnopoii Ha pa3pabotku P. JlaBuga MokeT ObITb IPH-
3HaHO HamOoyiee OOIEl M BMECTe C TeM CTpOroi kiaccudu-
Kaluei, OTpakawlleil IpuIuYecKoe CBOeoOpasue KPHUIH-
YECKUX CHCTEM U OIHOBPEMEHHO COBpPEMEHHBbIE (PUIOCOd-
CKO-TIPAaBOBBIE TOAXOIbI, MpexujeHHoe neieHne (CHadajia
IBa, TaK CKa3aTh, "TEHEPaIbHbIX" OPUAUYECKHX THUIA —
pPOMaHO-TE€PMAHCKOE MPaBo U odInee, MpeLeIeHTHOE MPaBo,
a BCJIeJ 32 TeM B Ka4eCTBe OCOOOro THWMa — TPAAUIMOHHBIE,
HeoTnH((HEPEHINPOBAHHEIE CHCTEMbL)”. ITO TPEXUICHHOE Je-
JIeHHEe U MOKeT ObITh TOJIOKEHO B OCHOBY OOINel Xapakre-
PUCTHKHU COCTOSIHUSI U PAa3BUTHUS TMPaBa B COBPEMEHHBIX 00-
IeCTBAX.

Ho MOXHO T OrpaHUYUTBCS TIPU PACCMOTPEHUU HAIUO-
HaJIbHbIX HOPUAMYECKUX CHUCTEM M HX CEMEH TOJIbKO TaKoOH,
Haubosee oOieit knaccudukauein?

B mocnennue necsTuneTvss B MPaBOBENSHUH TPOBEACHBI
HOBBIE YIIIYOJIEHHBIE UCCIEAOBAHUS, MO3BONMBINHE ¢ OOJb-
HIeil CTPOrocThio (M ¢ HCMOJIb30BaHUEM OOJiee IIHPOKOrO HC-
TOPHYECKOTO U COBPEMEHHOro (haKTHYECKOro MaTepuaja)
OCMBICJIUTh OCOOEHHOCTH HALIMOHAJIbHBIX FOPUAMYECKHX CH-
CTeM C MPABOBOH CTOPOHBI — COOCTBEHHO CONEPIKAHUS TMpa-
Ba. KpymHbIii mar B 5TOM HampaBJIeHUU COeJaH TAKUMU yde-
HbIMH, Kak ApmunmkoH, Honmbae, Bonbd, koTopble, Kak mpu-
3HAETCS B JINTEPATYPe, OTKA3AIUCh OT MPEUMYIIECTBEHHOTO
UCIIOJIb30BAHMS BHEIIHUX MPU3HAKOB, 00, O MX MHEHHUIO,

" Cm.: Jlaéuo P. OCHOBHBIC IPABOBBIC CHCTEMBI COBPEMSHHOCTH. M. : TIpo
rpecc, 1988.

Panee aBTOpOM 3THX CTPOK 0OOCHOBBIBAIOCH YCTHIPEXUJICHHOE ICTICHHC:
1) poMaHO-TEpPMAHCKOE MMPABO — MPABO KOHTHHCHTAIbHOM EBpoIsL; 2) 00
e, MPEUCACHTHOS MPABO aHTJI0-AMEPHKAHCKOH TPYIIIBL, 3) PEITHTHO3HO -
OOIMUHHBIC, HCOTAH (] (PEPECHIUPOBAHHBIC TPATHIMOHHBIC CUCTCMBI A3HH,
Adpuku; 4) 3auIC0I0TH3HPOBAHHBIC CHCTEMBI COIMMATHCTHICCKUX CTPAH.
Boiaee moapoOHOE pacCMOTPEHHE MPOOIEMBI TOKA3aJ10, OJTHAKO, YTO 3aU
JCOTOTH3UPOBAHHBIC CUCTEMBI COIHATUCTHICCKHX CTPAH, MO CYTH JCJA,
MPSACTABIISIFOT COO0 BCETO JHINB 0COOYIO PA3HOBHIHOCTH TPETHCH H3 VKA
3QHHBIX TPYII (C TOH JIHIIL 0COOCHHOCTBIO C FOPHUIHICCKOM CTOPOHEI, YTO
HApSAy CO CBOCH OCTPOUICOIOTHICCKOM CYTHIO "TIPHKPHITHI" COBPEMCHHBI
MH IOPHIHYCCKAMH CHCTEMAMH, B OCHOBHOM TEPMAHCKOH, M PA3BHBAIOTCS B
MPUYY ATABOM CBS3H C 3TOH "BHIUMOCTHIO").
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"pauroHajbHas Kiaccuukaius COBPEMEHHBIX MPaBOBBIX
cucteM TpeOyeT u3ydeHust Ux coiepskanus". B aTom Hampas-
JIEHUHM CTPOSITCSI CO CCHUIKOM Ha TOJBKO YTO YIOMSIHYTBIX
MPaBOBEJOB HUCCIEAOBAHUS APYTUX aBTOPOB, B TOM UHCJIE
K. Hpaiirepra u X. Kérna, koTopble B KaueCTBE KpUTEPHUs
THUMOJIOTHH FOPUAUYECKUX CHUCTEM BBIIBUHYJM Ha MaTepuase
YaCTHOTO TIpaBa MHOTO3JIEMEHTHBIN KPUTEPUI, HA MOH B3TJISII,
MO CBOEH CYTHU MOBOJBHO KOHCTPYKTHBHBIN (XOTs, BO3MOXK-
HO, U TPeOYIOIIUH U3BECTHBIX COAEPIKATENbHBIX U TEPMHUHO-
JIOTUYECKUX YTOUYHEHHH, a TJIaBHOE — COCIUHEHUS C APYTH-
MU 0OJjiee OCHOBATEJIbHBIMH KPHUTEPHUSIMH), MOA OOIIUM Hau-
MEHOBAaHHEM CHIIb — TIOHATHE, MPUMEHUMOE KaK B OTHO-
LIEHUU OTAENbHON HALMOHAJIBHON FOPUINYECKON CUCTEMBI, TaK
Y TPYIII TIPABOBBIX CUCTEM .

OTH HCCNIENOBAaHUS HE TOJBKO JAFOT OCHOBAaHMWS IJisi 0O-
nee apoOHON, meTaau3upPOBAaHHON KiacCUpHUKALIMU CeMeM
ropuanuecknx cucrem (I[Baiirept u KéTil BbIIENSIOT BOCEMb
ceMell — POMAaHCKYI0, TePMAHCKYIO, CKAaHIWHABCKYIO, O0IIe-
ro nmpasa, COLUAJIUCTUYECKOro Mpasa, mpasa crpaH JlajnbHe-
ro Bocroka, ucmamMckoro mpasa, HHIYUCTCKOTO mpasa). OHu,
KpOMe TOro, 0oJjiee HEMmOCPEICTBEHHO CBSI3bIBAIOT MPABOBYIO
Crienu(p UKy PUINIECKUX CHCTEM C (YHIAMEHTATbHBIMU Ha-
yajamMu npasa. B Tom yucie ¢ Tem, 4TO MpU UX paccMoTpe-
HUKU HeoOXOomuM OoJiee TINaTeNbHbIH y4eT CBOeoOpasus myo-
JIUYHOTO TIpaBa U YaCTHOTO MpaBa, MPUHLMIHAIBHBIX OCO-
OeHHOCTEl UX Pa3BUTHUS U COACPIKAHMS.

ITo muenuto K. Ilgaiirepra u X, Kérua, "dakTopamu,
OTIPEACNSIFOIUMH CTUJIb B PAMKAaxX TEOPHHU MPABOBBIX CEMeH,
SIBJISTIOTCS. 1) MCTOpHYECKOe MPOUCXOXKIACHUE U pPa3BUTHE
MPABOBOI CUCTEMBI;, 2) TOCIOACTBYIOIIAs] JOKTPUHA FOPUIH-
YeCKOM MBICIIH U €€ crielr(puKa; 3) BbIASIIIOUIUECS CBOUM

" Aprops! mumyT: "TIOHATHE CTHIIA KAaK OTIHYHTEIBHOH OCOOCHHOCTH JaB-
HO YK€ HC fABIACTCS HCKIFOUYHTCIBHON NMPHBHICTHCH XVI0KCCTBECHHOH
JIUTEPATYPHI WM MPHKIATHOTO HCKYCCTBA... B HOPUCIPYACHIIMH 3TO TOHS-
THE MPHUMCHAICTCI B KOJCKCE KaHOHHuYeckoro mpasa. Cormacuo 20-My KaHO-
HY, B CIIy4ac OTCYTCTBHA COOTBETCTBYIOWICH SCHO BBIPAKCHHOH HOPMBI
CIICIYCT BBIBECTH HOPMY, IOIJICHKAIIYIO MPUMCHCHHIO, HCXOAA U3 aHAJIO -
rud OOIMX MPABOBBIX MPHHITAIOB, OTBCUAIOIMUX IOHATHIO KAHOHHYCCKOH
CIIPABEIMBOCTH, MOCTOSHHO ACHCTBYIOMICH TOCTIOACTBYIOMICH JOKIPHHEI U
%Tp{né I/Il 6[7‘[)).':1KTI/IKI/I puMckol kypur" (cM.: L[saiicepm K., Kémy X Yxa3. cod.
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CBOeOOpa3ueM MpaBOBbIE HHCTUTYTHI, 4) MPaBOBbIE UCTOYHU-
KM 1 METOJIBI UX TOJIKOBAHUS, 5) HIE€OJOTHYECKHE d)aKTopr"l.

Bmecrte ¢ Tem Teopusi cTuiiel Hy)KIaeTcs, HAAO MOJa-
rath, B U3BECTHOW KOPPEKTHPOBKE, B pa3BUTHU. [ JJaBHOE 37€Ch
BOT 4TO. B mopsinke pa3Butus yKa3aHHOW upeu ObUIO ObI OM-
paBOAaHHBIM BCE JK€ CIEeJaTh aKLUEeHT HA T P € X paHee
YKa3aHHBIX OCHOBHBIX CEMbSIX — TIPYINaxX Ka4eCTBEHHO CBO-
€00pa3HbIX, KOHTPACTHBIX HALIMOHAJILHBIX MPABOBBIX CHCTEM,
OTJIUYAIOIIUXCS OCOOBIM IOPUOUYECKUM CIMPOEM U UMEIOIIUX
XapakTep O0a308viX U 68 IMOM OMHOULEHUU — KIACCUYECKUX
IOpUOUYECKUX MUNOB.

Kpome Toro, Ha Mo#l B3I, CleAyeT YTOYHUTb KOH-
KPETHBIE MOKA3aTeNd IPYNIMUPOBKA CEeMeH FOPUIUYECKUX CH-
creM. C 3TOM TOYKH 3PEHUS K YUCITy TJIABHBIX KPUTEPHEB OCHOB-
HbIX, "0a30BbIX" THIIOB MPABOBBIX CUCTEM CJIEYET OTHECTH:

BO-TIEPBBIX, TO, YTO MOKET ObITh Ha3BaHO "00wjum ¢ho-
Hom" vimm "raumamonm” paBOBOH JKU3HU NAHHOH CTpPaHbIL, UJIH
ee obweli u ycmoiiuueoil ungpacmykmypouy B paMmkax U Io-
CPEACTBOM KOTOPOU (M B PyCjie KOTOPOIA) CYIIeCTBYET U pas-
BHBAETCsl HALIMOHAJBHOE MPABO BCEX CTPAH NAHHOW TPYIIIHI;

BO-BTOPBIX, 20CHOOCMBYIOWYI0 NPABOBYI0 UOeON02UI0,
T. €. TOCIOJACTBYIOIIVIO IOPUAUYECKYIO TOKTPHUHY, TOMHHHPY-
I0IUe IOPUANYECKHe UIeU, KOTOPble MPOHUKAOT B CaMO CO-
nep:KaHue AEHCTBYIOLIEro MpaBa, MPaKTHKY €ro mpuMeHe-
HUSl 1 0€30rOBOPOYHO MPU3HAKOTCS, MOYUTAIOTCS B Ka4eCTBE
HETMPEJIOKHBIX, HEMPEPEKAEMBIX

B-TPETBUX, PEAIbHYI0 CIPYKMYPY NO3UMUBHO20 NPAsA,
KOMNJIEKC NPUCYWUX emy CReyuhpuueckux uHCmumymos —
MPABOBBIX CPEICTB, IOPUIUYECKUX KOHCTPYKIUMN, CTPYKTYyp-
HBIX MofpazaeneHuil ("BbIIESFOIIMXCS CBOMM CBOeOOpazreM"),
a TaK»e MPABOBBIX UCTOYHUKOB M METOMIOB UX TOJKOBAHUSI.

B koHe4HOM WTOre ¢ BHEIIHEH (3pUMOI) CTOPOHBI OCO-
OEHHOCTH HPUANYECKUX CUCTEM, UX TPYII BBIPAKAKOTCA B
UX UHCIMUMYYUOHHOM O0JIUKe — Te€X UX CTPYKTYPHBIX OCO-
OEHHOCTSIX, B KOTOPBIX MPOSBIISETCS TAKKE U MPaBOBas UJe-
oJIorust, cBoeoOpasue OOIIero Kjiumara, CTPOs U CTUJIS Mpa-
Ba B JaHHOM O0IIECTBe.

" Heaticepm K., Kemy X. Vxa3. cou. T. 1. C, 108.
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Bce aT0 m mpenomnpenenser "riaaBHBIM psa’ — KIacCH-
yeckue, 0a30Bble, MPOQUIbLHBIE MPABOBLIE CEMbH, KaXKaas
U3 KOTOPBIX OTJIMYAETCs KAaYeCTBEHHO, KOHTPACTHO CIEIU-
(bUYeCKUM IOPUIUYECKUM CTPOEM (M MOTOMY MOXKET ObITh 000-
3HAUeHa TAKKe TEPMUHOM "Tun" — ropuduveckuii mun') u
KOTOpPbIE TTPOYHO YTBEPAMJIKNCH B )KU3HH, B UCTOPHUH, B Ha-
YK€, BO BCeHl KyJbType. DTO, KaK yKe OTMEYEHO:!

— POMAHO-2ePMAHCKOE NPABO (CIIOKUBIIEECS U YTBEP
IOUBIIEECs B KOHTUHEHTaIbHOH EBporie) — mpaso, 6a3upyro
nieecs Ha OOIUX HOpPMaX, BBIPAXKEHHBIX B 3aKOHE,

— obOwee, npeyedenmnoe Npaso (€ro OCHOBA — AHTJIO
CaKCOHCKO€ IMPaBO, TOYHEE, C TOYKH 3peHUs "KIaCCUKH",
YHCTBIX MPELeIeHTHBIX (POPM, aHTIHIICKOE IPABO)?, OCHO
BaHHOE Ha CyeOHBIX MpeleIeHTax;

' B mmTepatype 0TMEUaeTCS, ... €CIIH IOMECTHTb I0/T OIHY KPBIIIY 0OBEIH
HCHHOH POMAHO-TCPMAHCKOH MPABOBOKM CEMBH POMAHCKOE IPABO, MpaBso I'ep
Manuu, ABctpuwm, [1IBeiinapuu qa eIe W CKAaHIWHABCKOS MPABO, TO BO3ZHH
KACT OIIACHOCTH TOTO, YTO PACCMOTPEHHE OYACT OTPAHMYCHO JIHIML OTHOCH
TCIBHO A0CTPAKTHBIMHE HIEMCHTAME OOIMIHOCTH, KOTOPBIC 3TH IIPABOBHIC CH
CTEMBI, €CJIH CPABHUBATD UX C OOIIMM IPABOM, JICHCTBUTCIBHO HMEIOT" (CM.:
Lsaiieepm K., Kémy X. Yxa3. cou. T. 1. C. 109). Ho meno-To kKak pa3 B TOM,
YTO 3TH "OTHOCHTEIIBHO A0CTPAKTHBIC 3JICMEHTHI OOIMHOCTH" PACKPBIBAOT
CAMBIC TIIY 6I/IHH]>I€, CYHICCTBCHHBIC BO BCCX OTHOLICHUAX, KAYCCTBCHHO KOH
TPACTHBIC YCPTHI IMTPABOBBIX CHCTEM, IO3BOJIIIOIIHE 0XAPAKTCPH30BATh OTH
GUCTEMBI CO CTOPOHBI HX FOPHAHICCKON MPHPOIBI M IICPCIICKTHB PA3BUTHAL.

TepMmun "o01mee mpaBo" 346Ch U JANBIIE YIOTPEOIICTCS KAK CHHOHAM
TEPMHHAM "aHTIIOCAKCOHCKOE MPaBo" MK "IMPaBO aHTJIO -AMEPHKAHCKOM
rpymmsl”. TIpu 3TOM B MOCIEAYIOIMEM H3I0KECHHA K CIIOBY "00mmiee" yepes
3aIATYI0 J00ABIACTCA CI0BO "mpeleAcHTHOE", ¢ TeM YTOOBI Cpa3y sKe
BBIICIIUTH OCHOBHYE) OCOOCHHOCTH 0003HAYACMBIX JAHHBIM IOHITHEM FOPH
JHYECKHX CHCTCM.

B cospemMeHHON THTEpATYpe MO CPABHHUTCILHOMY MPABOBEACHHIO B OT-
HOINCHUH HOHATHS "o0miee mpaso" ormcuaercs: "Tepmun "oOmmee mpaso”,
KAaK HBIHC BBIICHACTCA, HCOOHO3HAYCH. Yacrto noa 3THM TCPMHHOM IIOHH-
MAIOT IPABO AHTJIO-aMCPHKAHCKOM MPABOBOM CEMBH B IieaoM. Kpome Toro,
3TOT TEPMHH OXOTHO ITPOTHBOIOCTABISIOT TCPMHHY "TPaskIAHCKOC IIpa-
BO", TOJ KOTOPHIM MOHHMAIOT MPABOBYK) CHCTEMY CTPAH KOHTHHCHTALHOM
EB'pOl'H)I, HAX0MIyroCd o CHIBHBIM BJIMAHHCM HCTOYHHKOB PHMCKOIO IIpa-
Ba, U POJACTBCHHBIC IPABOBBIC CHCTEMBI. [lom "oOmuMm mpaBoMm" B y3KOM
CMBICIIE 3TOTO CJIOBA IOHHUMAFOT JIMIIb MPABO AHTIHHCKAX KOPOJCBCKUX CYIOB.
Ero creayer oTaudaTh, ¢ OAHOM CTOPOHBI, OT "CTaTyTHOTO" mpasa, (opmu-
PYEMOTO 3aKOHOJATCIbHBIMH AKTAMH AHIIMHUCKOTO MAPJIAMEHTA, a C Opy-
roii CTOPOHBI — OT IPABA CIIPABEIIMBOCTH. IIpH 3TOM IO IPABOM CIIPABE-
JHMBOCTH CJICAYCT MOHUMATh HE COBOKYIIHOCTh OOIIMX IPHHIMIIOB CIIPABC-
JMBOCTH, 4 TY YaCTh MATCPHAJIBHOTO IIPABA, KOTOPAsA OTIMYACTCS OT OC-
TAJBHOTO MATEPHAJBLHOTO IPABA TEM, YTO OBLIA PA3BHTA B IPAKTHKE OCO-
6oro cyma — xampiepckoro cyaa" (Tam xke. C. 285).
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— mpaouyuonHvle HeomoughghepeHyuposantvie cucme-
Mbl, CONEpIKaHHE KOTOPBIX BO MHOTOM OMPENEISETCS Pev-
THO3HBIMU M OOIMUHHBIMU, TPAAUIMOHHBIMH Hadajiamu, (u-
nocockumu, upeojorudeckumu AoktpuHamu. Croga ke, K
paccMaTpuBaEMOMY MPABOBOMY apeajy, OTHOCHTCS COBPEMEH-
Hasi, B YeM-TO YHHKaJbHAsI, PA3HOBUAHOCTh 3TOH Tpymnmbl (10
HEKOTOPBIM BHEITHUM TMpU3HAKaM OJu3Kas K ApyruMm "Kiac-
cUYecKUM" TIoApa3e/IeHHsIM, B OCHOBHOM K pPOMaHO-T€pMaH-
CKOMY TpaBy) — CoOyuanucmuyeckoe npaeo, OCHOBAHHOE Ha
KOMMYHHUCTUYECKOW MPAaBOBOW MIEO0JOTUU U TaKXkKe, OCOOEH-
HO B Poccum, B Ipyrux aswaTCKUX COLHUANTHCTHYECKUX CTpa-
HaX, Ha TPAJULMOHHBIX BOCTOYHBIX HUACOJIOTHSIX, B TOM YHC-
Jie BBIpAKEHHBIX (0 YeM pnaibie OyaeT cka3aHo ocobo) B
(eHOMeHe BHU3aHTHHCKOTO MpaBa.

TakoBBI IJIaBHBIE apeajbl MpaBa, OMPEAENIIONINE Mard-
CTpaJibHble TYTH COBPEMEHHOI'O MHPOBOrO MPABOBOIrO pas-
BUTHS.

Bhigensisi ¢ JOJDKHOM CTPOTrOCThIO yKa3aHHbIE TPU 0a30-
Bbl€ CEMbHU, HYJKHO HE YIYCKaTh U3 TOJISA 3PEHUS B PaMKax
€IUHON CHUCTEMAaTUKU U JIPYrod psii IOPUIMYECKUX CHCTEM.
DTO Te Pa3sHOBUIHOCTH HAIMOHAIBHBIX HOPUIUYECKUX CHUC-
TeM, KOTOpbIE MO CBOEW OCHOBE B MPUHIIUIE OTHOCSTCS K
OITHOM M3 KJIACCUYECKUX TPYII, HO OJHOBPEMEHHO NEWCTBH-
TEJIbHO UMEIT CBOH 0COObIN "cTHUNB", MOpoi crnenuduyuec-
KW OmmeHOK B CBOEM COAEPIKaHWM W PA3BUTHUM, WU, KaK
OTMEYajJioch B Juteparype, "ocodsiii TemOp", "ocoOblii ro-
noc", "okpacky". TyT, meHCTBUTENBHO, MOTYT OBITb 0CO0O0
BBIZIEJIEHbI TaKue CeMbH "BTOPOro psma", kKak OTAEIbHO pO-
MAHCKO€ MPaBO, OTIAEIbHO FepMAHCKOE MPaBO, CKAHIUHAB-
CKO€ TPaBO, AHTJIMICKOE MPaBO, aMEPUKAHCKOE TPaBO, HC-
JaMCKO€ MpaBo, UHAYHCTCKoe ("uHaycckoe") mpaso.

Bo3zBpainasicb Kk OCHOBHOMY, 0a30BOMY pPsiiy HOpPHIUYEC-
KHX CHCTEM, XOTeJIOoCh Obl CHaYaja BHOBb 3aMETUTh — Iep-
BbI€ JIBE MPABOBbIE CEMbU 3TOH rpymmbl (pOMaHO-repMaHC-
KO€ IpaBo u oOliee, MpeLeaeHTHOE MPaBO) BO MHOIOM OJin3-
KU JAPYT K JIPYTy — M MO CBOUM HCTOPHYECKUM KOPHSM, H TO
3aJI0KEHHBIM B UX OCHOBE AYXY W MPUHIUINAM XPUCTHAHCKOH
KYJbTYpPBI, a rIaBHOE — 110 yucmoii (otauddepeHupoBaH-
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HOI) FOPUINYECKON crierudpuKe, OTCIIa — MO OCHOBHBIM HC-
MOBEAYEeMbIM MU MPABOBLIM IIEHHOCTSIM, U B 3TOW CBSI3U, MO-
BUIUMOMY, IO TMEPCIEKTHBAM CBOErO Pa3BUTHS, MO COJH-
JKAFOIIUMCSI TEHACHLIUAM WX MojaepHu3auuu. Hepemko, u st
3TOT0 €CTh CYLIECTBEHHbIE OCHOBAHUS, OHU OIWHAKOBO MpPH-
YUCJTISIFOTCS K IOPUOUYECKUM CUCMEMAM COBPEMEHHOI 3anao-
HOIl IPABOBOT KYAbMYPbl.

A BOT cBOeOOpa3ue IOPUIUIECKUX CUCTEM, OTHOCSIIHX -
CAd K YHUCIY TPAAULMOHHBIX, HEeOTAU(DPepeHIHPOBaAHHBIX,
TpeOyeT CIenuaJbHOr0 pacCMOTPEHHUs. 371eCh HEOOXOIUMO
MpeaBapUTENIbHO pa3odpaTh psia mpodiieM, CBsI3aHHBIX ¢ Hop-
MHUPOBAHUEM HOPHUIUYECKUX CHCTEM, JIOTHKOH MpaBa, BJIHSI-
HUEM Ha MPABO JYXOBHBIX (PAKTOPOB, MPOLECCAMH "BBICBO-
ooxnenus" (otaupdepeHuannm) OT TAKOTO BIUSHHUS.

3. HauanbHble CTAAUH PA3BUTHSA NMpaBa — npouece '"'oT-
auddepenuuanun'. PopMupoBaHue M pa3BUTHE HAIUO-
HAJBHBIX FOPUIUYECKUX CHUCTEM, UX CeMel (I0pUIUYeCcKUX
THIIOB) 00YCIOBIEHBI MHOT'OOOpa3HBIMH (PaKTOpPaMH.

Ecnu ke ucxoauth U3 MMIEPATHUBOB LIUBUIH3AIUH, BbI3-
BaBIIMX K JKU3HU CaMoO sIBJICHHE MPaBa, TO BECbMa OIpeae-
JICHHO BBIPHCOBBIBAETCS MPUCYTCTBYIOIIUN 371€Ch, O BbIpa-
skeHnto Kanra, "3ambicen mpupoabl” M BBITEKAOINAs OTCIONA
BeCbMa ONpeeNieHHasl JIOTUKA mpaBa. Ee cyTb B TOM, 4TO MO-
3UTUBHOE MPABO MPHU3BAHO (YHKIIMOHUPOBATH U PA3BUBATHCS
kak "paboumii", maxke "YepHOBOH" MEXaHM3M, T. €. MO Cyry0o
MparMaTUYeCKUM, JEJIOBBIM OCHOBAaHUSM — pa3pelarb JKU3-
HEHHbIE CHUTyaluu, TPeOYIoIINe HPUANYECKOrO PEIIeHUs,
TBEPIOCTH, OMPEAEICHHOCTH MO COASPKAHHIO, HAJEKHOM,
rOCYJapCTBEHHOM rapaHTupoBaHHOCTH. M XOTS B 10puaAMYECKUX
HOpPMax CYLIECTBYET "BTOpPOE U3MEPEHHE" U B HUX OTPAKAIOT-
cs1 (cymecTByrOIMe U "MOIKEHCTBYIOMKE") COLMAIbHbIE IEH-
HOCTH, TIPOOJIEMBbI YXOBHOTO, MOPAJILHOTO MOPSiAKA C MO3HU-
oui "3ambIiciia MPUPOABI" M MCXOJHBIX HAadall JIOTMKHU TpaBa
SIBJISIFOTCSI BCE K€ YAEJIOM MHBIX COIHAJIbHBIX PEryJsiTOPOB —
MOpAaJIU, PEJIUTUU, KOPIIOPATHBHBIX HOPMATHBOB.

Bwmecte ¢ TeM, eciu oOpaTUTBCS K HAYaJIbHBIM CTAIUSM
(hOpMHUPOBAHUS U PA3BUTHUS MO3UTUBHOIO MPaBa, TO OHO MO-
BCEMECTHO, BO BCEX PErMOHax MHPA, BBICTYHAJO B AMOpQp-
HOM COCTOSIHUU. DTO O3HAYaeT HE TOJBKO TO, YTO OHO €II¢ B
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HETIOJTHOW Mepe OTAENSIETCS OT COLMAIBLHOTO PEryIHpPOBAHUS,
XapaKTepHOTo i MepBOOBITHOrO O0INecTBa, HeceT Ha cebe
cjenbl HEKOraa €AUHBbIX "MOHOHOPM'", HO M B 3TOH CBSI3U HE-
OTIEJUMO OT MHBIX COLUAJIBHBIX PETYJATOPOB MOPAJIBHOIO U
KOPIOPATHUBHOTO THUIIA, W MPEXKIE BCEro OT MOPAJIbHO-PENU-
THO3HOTO, CAKPaJbHOTO PEryJUPOBAHUS, TOCHOICTBYIOIIHX
PEJNIUTHO3HBIX B (PHIIOCOPCKUX MOCTYIATOB.

3nmech, Kak 3TO U JEMOHCTPUPYET Psii MPABOBBIX CUCTEM
COBPEMEHHOCTH, T€ TMOJIOKEHHUS] U HOPMBI, KOTOpPbIE MOTYT
OBITH OTHECEHBI K IOPUIUYECKUM, HAKPETKO CJIUTHI C SBJICHU-
SIMH IYXOBHOTO TOPsiAKa (PETMIHO3HBIMU AOTMAaMH, MOPaJsib-
HBIMH TIOCTYJIATAMH, MUPOBO33PEHYECKUMU MPEACTABICHUS -
MH), HEOTAENMMbI OT HUX, BHE JTOrO €JUHCTBA HE CYIIe-
CTBYIOT. M1 MO3TOMY UX GHeuinee Ovimie W, HATIPOTHUB, He-
Ovimue onpenessieTcsi OMHOBPEMEHHO, B HEOTPLIBHOM €IIMH-
cTBe, B "OMHOM makere" ¢ ObITUEM UM HEOBITUEM BCETO, TaK
CKa3aTh, "KOMIUIEKCA" — HOPUAUYECKUX U ACIOPUOUYECKUX
KOMITOHEHTOB.

Bwmecte ¢ Tem o Mepe pa3Butus oOIIecTBa ¢O BCe OOJb-
el JKECTKOCTBhIO JAT O cede 3HaTh PACCMOTPEHHBbIC paHee
MMIEPAaTUBbl ITUBUINU3AINN, "3aMbICE]l MPUPOABI", COOTBET-
CTBYIOIIAS JIOTHKA MPaBa W, 3HAYHUT, MOTPEOHOCTb CHEIUab-
HO OpuAnYeckoil ("4uCTO MPaBOBOW'") periaMeHTaLH, He-
00XOIUMOCTH pelleHUs] BO3HUKAKOIIUX JKU3HEHHBIX CUTYallUH
Ha CTPOTrO OPUINIECKUX OCHOBAHHUSIX.

Ilpuuem noucmune nopasumenvHo, Ymo NO-HACMOsUe-
MY BbICOKUM UHMELNEKMYATIbHbIM, OYXOBHBIM NPABOBLIM HA-
yanam cyscoeno "npopsamucs” umenno uepes uucmyio ma-
meputo npasa [111. 14. 1]. Orcrona, B TOM YUCJIE U C YYETOM
TOJIBKO YTO OTMEYEHHOTO0 MOMEHTA, CIEAYeT, YTO OOHA U3
BADICHETIMUX CIMOPOH T02UKU NPABA XAPAKMEPU3Yemcs mem,
Umo 0N COYUANLHOLO 'PeYIUPOBAHUSA, U NO Mepe PA3CUMIUSL
obwecmsa, ece O6onee u b6oee, ceoilcmeen npoyecc om
ougppepenyuayuu — obocobnenus, BBICBOOOKIECHUS
OT BJIUSIHUSI UHBIX (PAKTOPOB, BBIAEJIEHUS M3 BCEH CHUCTEMBbI
COILMAJIBHOTO PETryJUPOBAHUS HOPUAUYECKUX CPEACTB W
MEXaHU3MOB M HMX CaMOCTOSITENIbHOE, coOcmeeHnHoe ObITHE,
(yHKUMOHUPOBAHUE U Pa3BUTHE B "4nCTOM" BUTE.
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Hawubonee BbIpa3UTENbHO, YyTh JIU HE B "KJIaCCHYECKOM"
BapUaHTe TaKoM mpouecc oTaudhepeHIMaUN TPOU3O0IIEN eIe
B @HTUYHOCTH. JTO (POpMHpOBaHHME B MCTOPUYECKH KOPOTKOE
BpEeMsl HEMPEB30OHIEHHOTO OPUAHYECKOTO IIEAeBpa — PUMC-
KOr0 4aCTHOrO Ipasa. Takoil e MpoLecc — XOTS U HE B CTOJb
CTPEMUTENbHBIX TEMIIAX U BIEYATIISIONIEM BapUaHTEe, — LIEJ
¥ BO MHOTHUX APYTUX CTPaHAaX B YCJIOBHSIX aHTUYHOCTH U CPe-
HEBEKOBbsI (Haubosee 3(h(HEeKTUBHO, KaK 3TO HU MapaaoKCaib-
HO, B AHIIHH, rie BbiaeneHne oTaudpepeHupoBaHHbIX IOPH-
OUYeCKuX (OpM, TOBTOPSISL NPEBHEPUMCKUN MYTh, PeaH30-
BaJIOCh Yepe3 CylAeOHYI0 cucTeMy myTeM (OPMUPOBAHUS Tpe-
LIEIEHTHOI'O TPaBa).

B3pbiBHOH k€ XapakTep — MyCTh U HE BO BCEX PEruo-
HaxX MHUpa — Iporecchl oTauddepeHnanmu npaBa Kak cTpo-
ro PUINYECKOro peHoMeHa mpuoOpenu B HOBEWIIEH HCTO-
pUHU, B YCIOBHSX HA4yaBIIEroCs MEPeXola 4YeOBe4eCTBa K
MOCJIEIOBATENIbHO JAEMOKPATUYECKUM [UBUIU3AMUSIM JTHOe-
PaJIbHOTO THUIIA, MOIIHOTO PAa3BUTHS YKOHOMHKH, HEOBIBAJIO-
ro Hay4YHO-TEXHUYECKOrO MPOrpecca, COMPSIKEHHOIO ¢ 3TUM
OypHOTO pa3BUTUSA COLHAIBHBIX M UHTEJIEKTYaJbHBIX, Y-
XOBHBIX Chep *KU3HH OOIIeCTBa.

[IpumeyaTenbHO, YTO UMEHHO B OTAUp(epeHIPOBaH -
HOM MpaBe, Kak TOJBKO OHO OOpeTaeT COOCTBEHHOE, CaMoO-
CTOSITeNIbHOE ObITHE, HAYMHAETCS M CBOE, COOCTBEHHOE pas-
BuTHe. IMEHHO TOTrma B HEM B ITOJHOM Mepe PacKpbIBaeTCs
ocolasi opuIUYecKas JOoruka (Mmoayac UMEmas, B IpOTHBO-
BeC ()OpPMAJIbHOM JIOTHKE, MUAIEKTUYECKUN XapaKkTep, 4yTh
JIX HE TI0 KJIACCHYEeCKOMY 3aKOHY "OTpHUIIaHUs OTPUIIAaHUS" 1).

’ TIpuseacHHAA (OPMYIHUPOBKA ("3aKOH OTPHUAHHSA OTPUUAHHA") HHKOTO
HC JO/DKHA MYTaTh, KAK 3TO MPOHUCXOTHIO BO BCE BPEMCHA IOCJIC OOBAB-
JICHHOTO BEJIMKHAM HEMEIKHM (Praocodom I'ereseM JAHHOTO AHAICKTHYEC-
Koro 3akoHa. OHA HE JOJDKHA YCIIOKHATH CYIICCTBA SBICHHH, 0003HAYCH-
HBIX B CTOJIb, HA HepBBII\/’I B3rjpiad, TCPMHHOJIOTHYCCKH J3KCTPABATAHTHOM
CIIOBOYIOTPEOICHHUH. 316Ch — BIPOYECM, MPH HEKOTOPOM YIPOINCHUH —
BCC IPECACILHO TOYHO M, HAAO IIOJAraTh, HPEACIbHO SCHO. Besakoe nc-
CTBHTCJIIBPHOC PA3BHTHC BCCrAa BHOCHT HCYTO HOBOC (I/I B 3TOM CMBICJIC
SIBISICTCH "OTPHIAHHEM" YETO-TO IPEIIICCTBYIOIICIO), HO B MOCJICAYFOIICM,
HA HOBOM BHTKC Pa3BHTHSI 3TO HOBOC BHOBH "OTpHIAcTCA" (M MMCHHO B
JTOM CMBICTIC ABIICTCS "OTPHUIIAHHEM OTPHIAHUA"), IPHUCM PA3BHTHE HICT
Kak ObI IO CIHPAIH — HOBOE Kak ObI BOMPACT IOJIOKUTCIIBHOC U3 PaHEE,
HA TPEIIICCTBYOIUX CTAAUAX, OTBEPrHYTOTO "cTaporo"”.
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B TO ke Bpemsi B cTpaHax, rie He MPOU3OIIIO TAKOTO
KauyeCTBEHHOI0 U CTPYKTYPHOIO OOOCOOJEHHS HOPHINYECKUX
bopM, MX MPUHIUIHAIBHOTO OTPHIBA OT BCEH CHUCTEMBI Y-
XOBHO-MOPAJIbHOTO peryiupoBanus (a 370 "He mpou3ouuio”
B OOIIeCTBaX ¢ TPATUIMOHHBIMU IUBWIM3ALUSMU, TPEUMY-
HIECTBEHHO B CTpaHax BocToka, psiie APYrdx PEervoHOB),
YTBEPAUIUCH CBOEOOpasHbie, Heomoughgepenyuposannvie
MPaBOBbIE CUCTEMbI. DTH MPABOBbIE CHCTEMBI, XOTS B HEMa-
JIOM YHUCJIe CJIy4aeB 4yTh JIU HEe B MEPBO3JAHHOM BHIE Iepe-
IIA B HAIlle BpeMsl M3 IPEBHUX 30X, TaK WM UHAYe TMPH-
CNOCOOUIMCH K HOBBIM YCJIOBHSIM M COXPAHSIOT MO-MPEKHEMY
3HAYUTENbHBIA PEryJSITUBHBIN TMOTEHIUAJ, a MOTOMY IMpO-
JIOJIKAKOT U cefiuac 0cTaBaThCsl B KadecTBe "paboTaromux".

BoT u moay4unoce B COBpEMEHHOM MUpe (1a K TOMY JKe
B MCTOPUYECKUX YCIIOBUSX, KOT/Ia B 4Y€JOBEUECTBE MPOUCXO-
OUT TI00ANbHBIA MEPesioM — €ro Mepexoj K IUBHIH3AIUSIM
MOCJIEAOBATENIbHO JTEeMOKPATHYECKOT0, JUOEPaTbHOrO THIIA),
YTO CYIIEeCTBYET, HapsiAy U B COYETAHWU C paHee O0O3HA-
YEeHHBIMH KJIacCU(PUKALUAMU (M TIPeXae BCEro yKa3aHHOU
paHee KJIACCHUYECKOH — TPeXUJIEHHOH), 06a Kiacca mpaso-
BBIX CHCTEM. JTO:

BO-mep BB X, 'cygepeunsie”, camocmosmenvHvie
IOpuouYecKue cucmemsvl, KOTOPbIe B XOI€ HCTOPUYECKOTO
pasButusi oTAU(GHEePEHIUPOBAIUCH OT COLUAIBHOTO PeryJiv-
poOBaHUsI JAHHOTO OOIIECTBA B LIEJIOM, OOpesl CBOe COOCTBEH-
HOe OBbITHE W pa3BUTHE, HA 3TOM MYTU B TE€X WM UHBIX (op-
MaX WHTEHCHUBHO PACKPBIBAIOT MOTEHLMAJ MO3UTHBHOIO Tpa-
Ba. Takue CHUCTEMBI MO MCXOAHBIM, 0A30BBIM XapPAKTEPUCTH-
KaM MOTYT OBITb MPHUYUCIIEHBbI K IOPUAUYECKUM CHCTEMaM CO-
BPEMEHHOMN 3amajiHOM MPaBOBOW KYJbTYPhL, T. €. POMaHO-Tep-
MaHCKOe U ollee, MpelneIeHTHOe MPaBo — JBa KJIaCCHYEC-
KUX FOPUAMYECKUX THMA (CO MHOTUMH, B TOM YHUCJIE€ CMEIIaH-
HBIMH TIOABUAAMH, PA3BUBAOIIMMHUCS C FOPUAMYECKON CTOPO-
Hbl HA UX OCHOBE), CEMbU FOPUAMYECKUX CHCTEM, BbIPANKAFO-
IMe MarucTpajibHble MyTH MHPOBOTO MPABOBOTO PAa3BHTHSI.
IIpu sToM mpouece "orauddepeHanuu" B 3TUX OPUIAYEC-
KX CHCTeMaxX OKa3aJicss HEOCTAHOBHUMBIM: "BBIPBABIIHUCH" B
OCHOBHOM M3 CTPYKTYPbI TPAIUIIMOHHO-TYXOBHBIX PETYJISTHB-
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HBIX (PAKTOPOB, HALIMOHAJIBHBIC FOPUIUYECKHE CHCTEMBI yKa-
3aHHBIX JBYX KJIACCHYECKHUX HOPUIAMYECKUX THUIIOB HE OCTaHO-
BUJIUCh HA 3TOM, a TOCTEIEHHO, MO Mepe Pa3BUTHUS IEMO-
KpaTHH B OOIIECTBE CTAJM OOpeTaTh CaMOCTOSITENIBHOCTD IO
OTHOLIEHUIO K CBOEMY €CTECTBEHHOMY "HAIapHUKY", B MPUH-
LIUII€ HEOTAENMMOIo OT MpaBa UHCTUTYTa — TOCYIapCTBEH-
HOW BilacTH. MaTepHanbl, OTHOCSINUECS K 3TUM ABYM TPYII-
naM FOPUIUYECKUX CHCTEM, TPEeXIe BCEro AaHHBIE POMAaHO-
repMaHCKOrO MpaBa, ObUIM U OCTAIOTCS OCHOBHBIM IpeaMe-
TOM PaCCMOTPEHUS B KHHTE;

BO-BTODPBIX, mMpaouyuonusie Heomougpghepenyupo-
sanHvie puouyeckue cucmemvl (B OCHOBHOM — TIPaBO CTPaH
Boctoka, Tounee [anbHero BocToka, psina Apyrux peruo-HOB
— HCJAMCKO€ TPaBO, MHAYHUCTCKOE MPABO, NEHCTBYIOIUE U B
Aszun, 1 Ha APpPUKAHCKOM KOHTHHEHTE, U Ap.). DTO C TOYKH
3pEHHUsI COCTOSIHUSI TIPaBa B COBPEMEHHOM MHpPE — OCOOBIH
KJIACC, CMenu(pUYECKU FOPUINYECKUNA THUIM, HAXOISIIUICS B
UHOM Psly N0 CPABHEHHIO C POMAHO-TEPMAHCKMM U OOIIMM,
npenenaeHTHeIM npaBoM. K ero 0ocoOEHHOCTSIM, YaCTUYHO BbI-
TEKAIOIINM U3 paHee NMPUBENEHHBIX TaHHBIX, Mbl Oynem oOpa-
IIATBCSI TIPU TOCIEAYIOIIEM PAacCMOTPEHUH OOIeTeopeTHyec-
kux U punocodckux npodiem npasa. HekoTopeie cyinecTBeH-
HbIE BOMPOCHI, OTHOCAIIMECS K 3TOMY KJIACCY FOPUAMUYECKUX
cucreM, OyAyT OXapaKTepU30BAHBI M B STOM IJIaBe.

4. JlyxoBHbIe OCHOBbI HPABA — MPOTHBOPEYUBAs CyAb-
0a. IIpu paccMOTpEHUHU CTAHOBJICHUS M PA3BUTHS MPaBa MbI
BCTPEUYaeMCsi C OJHHMM M3 CYIIECTBEHHBIX MPOTHBOPEUHBBIX
MPOLIECCOB, OTHOCAIIUXCS K KJIACCUYECKUM HOPHIHYECKUM
TUTIAM IOPUANYECKIX CHCTEM (POMaHO-TePMAaHCKOMY U oOIe-
My, TIPEeNeHTHOMY MpaBy), — MarucTpajbHOMY NyTH Ipa-
BOBOTO Pa3BUTHSL.

CyTp 5TOTrO MPOTHBOPEYHs B TOM, YTO TO3UTHBHOE Mpa-
BO CJIOKHJIOCH Ha JyXOBHOIl OCHOBE, HO €ro Mnocienyrouiee
pasButue B mporecce otauddepenuanuu, odpeTeHus cood-
CTBEHHOTO OBbITHUS M pa3BHTHUA Kak Obl "yxomut" OoT 3TO# oc-
HOBBI, "BBIpBIBAETCS" M3 HEE, €€ B 3TOM CMBbICIE "OTpPHU-

maer .
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O nyXOBHOW, MHTEIIEKTYaJbHO-IIEHHOCTHOM, MOpPaJbHOI
OCHOBE TIO3UTHUBHOIO TpaBa paHee, y>Ke B 3TOH rjiaBe, TOBO-
puiocsh [I1. 1.1]. [To3uTuBHOE MpPaBO KAk HOPMATHBHASI OCHOBA
pelIeHus KU3HEHHBIX CUTyalunil Hen30eKHO UMeeT "BTOPYIO
unocrtace" ("BTOpoe u3MepeHue") — COAEPKHUT, HAPSIAY C
IOPUAUYECKIMU KPUTEPUAMHU U Yepe3 HUX, TaAKKEe U KPUTE-
pUM OLEHKHU TOBEAEHUS JIIOJNEH, CYXIEHUS O IIeHHOCTSX,
BBIPAJKEHHBIE U B CAMUX MPABOBBIX CPEACTBaxX (HOpMax), U B
MpaKTUKe UX MpuMeHeHus. Boece He ciydaitHO Onmmkaimiei
HUCTOPUYECKON MPEAOCHOBON IpaBa B CTPOTO IOPUANYECKOM
CMBICJIE SIBUJIACH PEJINTHUS, CAaKpaJbHBbIC Havaa.

Jla u BOOOIIIe MO3UTHBHOE MPABO C MEPBBIX ke (a3 CBO-
€ro CTAHOBJICHHUS BBIPAXKAET B HOPUIAUYECKUX KPUTEPHSX,
CHayYaJia MPEUMYIEeCTBEHHO B OObIUasX, TaK WJIU WHAYE H]e-
OJIOTU3UPOBaHHBIE TPeOOBAaHUSI €CTECTBEHHOrO MpaBa — CO-
[[UAJPHO OTpPaBAAHHYI CBOOOAY MOBENEHUS YYaCTHHKOB
0OIIeCTBEHHO! KU3HH.

Benp xuth u mocrymnare "mo mpaBy" — 3TO HE TOJBKO
yJaBJINBATH MPABOBYIO CYTh JKU3HEHHBIX CHUTYaIlUi, BBIHO-
CUTb COOTBETCTBYIOIIHUE FOPUAWYECKUE PEIIEHUs, CJIeOBATh
¥M, ONUPATHCS HA ACHCTBYIOIIME HOPMBI U T. 1., HO U B 3TOI
CBSI3U — AEUCTBOBATH COYUANBHO U OYXOBHO ONPABOAHHO.
To ecTh Tak, YTOOBI B KU3HH JIIOJEH TOPKECTBOBAJIM IPaB-
Ja, CIPaBEIIMBOCTb, BBICOKHME MOpAJIbHBIE Hadaja, 4TO Ha-
XOAUT CBOE BBIPAKEHUE B BJIEMEHTAX, 3aPOAUBIINXCS €IIe B
3MOXY, KOTOPYIO MOXKHO Ha3BaThb MPENbICTOPUEH TpaBa, B
HOpPMax, COAepKaIUXCs B OObIYasiX, CyAeOHBbIX IpeleaeH-
Tax. TO €CTh BCE 3TO CYLIECTBYET HE TOJBKO B BBICOKUX
OYXOBHBIX M 3TUYECKUX IOCTyjaTaX, B PEJIUTHO3HBIX 3aro-
BEIIX U KaHOHAX, HO TaK WJIM MHAYE BBIPAXKAETCS U YTBEP-
JKIAaeTcsl B PABOBOM MaTepPUU B COOTBETCTBUH C TPeOOBAHU-
SIMM KU3HU U PAIlMOHAJIbHBIMU Ha4dajaMu (COpa3MepHOCTh B
npaBax W OOS3aHHOCTSIX, PHUINYECKOE PABEHCTBO, BIPOYEM,
BCE 3TH BOIMPOCHI — MPEAMET MOCIENYIOIIEro PaCCMOTPEHMUS).
B nanHOM OTHOILIEHUM €CTh M3BECTHBIE OCHOBAHUS IOJIarath,
YTO MO3UTUBHOE MPABO HAYUHAEMCS C NYXOBHBIX Ha4all.

U B TO e BpeMs TYT €CTb M JIpyras CTOpOHa mpooJie-
MBI, CBHJIETEIBCTBYIOIIAs O CYIIECTBYIOIIEM 31€Ch MPOTUBO-
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peunu. Ilponecc "ormuddepeHumnanuu”, BbIpaKAIOIMMN MO-
TPEOHOCTh CHEIHUATbHO HOPUIMYECKON periaMeHTAlnH, He-
00XOIUMOCTH PEIIeHNs] BOSHUKAIOIINX JKU3HEHHBIX CUTYalUN
Ha CTPOrO KOPHUIWYECKUX OCHOBAHUSX (mporecc ocobo, mo
BO3pacCTarollel, *KEeCTKUH B YCJIOBUAX NEJIOBON KU3HH MO-
OEPHU3MPOBAHHOTO KamuTajlu3Ma, OYpHOrO HAy4YHO-TEXHH-
YECKOro TMPOrpecca, MOCTUHAYCTPHAIBHOTO, TEXHOTPOHHOTO
pa3BuTHUs 00IecTBa), Bce Oosiee "OTpbIBaeT" MO3UTHUBHOE
MPaBO OT AYXOBHO-MOpPAJbHBIX HadaJ, MPEBpaIlaeT ero, Ka-
3a0Ch ObI, B HEKH, YyTh JIU HE UCKJIIOUYUTEIHHO TEXHHUKO-
opuauueckuil arperat. Ilputom arperaT nmpeMMyLIECTBEHHO
Oo(hOPMUTENBCKOTO MOPSAKA, MPU3BAHHBIA B OCHOBHOM aJeK-
BAaTHO C (pOpMaNbHOM CTOPOHBI 3aKPEIISTh PEIIeHHS IeJ0-
BbIX MpPOOJEM Ha OCHOBE JOBEPUTEIbHBIX HE(OPMAaJTbHBIX
KOHTAKTOB, NIE€JIOBOM MPAKTUKH, MApPKETHHIa, WHBIX HEOPHU-
OUYECKUX KPUTEPUEB U TPOILEAYpP, B3AMMOOTHOIICHUH 3TH-
YECKOr0, MOPAJbHOTO MOPSIAKA.

CnoBoM, B mpaBe, MPUTOM B €ro COBPEMEHHBIX pPa3BU-
ThIX (hopMax, CIOKMBIIUXCS Ha OCHOBE MpoueccoB "ormud-
bepernuanuu", TOBOJBHO OTYETIMBO OOHAPYKUBAETCS HE
TOJIbKO TPOTHBOPEYHE, HO W HEYTO, HAAO MPSIMO CKa3aTh,
OomHOOOKOE, SIBHO HE COTJIACYIOIEeCs C CAaMUMH HAeallaMu |
LEeJSIMUA LMBIJIM3ALMN TIOCIEA0BATEIbHO JEMOKPATUYECKOTO,
nuOepasbHOTO THUITA, UCKOHHOW MPUPOION MpaBa.

A B 3TOH CBsI3W BOMPOC. HE O3HAYAET JIK BCE ATO (OTMe-
YeHHbIE MPOTUBOPEUUBBIC SIBJICHUS), YTO COOCTBEHHOE Ipa-
BOBOE€ Pa3BUTUE U XapaKTepHas JJIsl HEro JIOTHKA MpaBa UMe-
IOT BECbMa OTPAHUYEHHBIM U B YE€M-TO TYNHKOBBIA Xapak-
Tep? B uemM-TO 0c000 TPEBOXKHBIM B CBSI3M CO BCE OOJBIINM
OTHAJICHUEM TIPAaBOBOM MaTEPUH OT MOPAJH, STUYECKHUX IIEH-
HOCTel. 1 He B 3TOM JIM CyTh CJIOKHOH, MPOTUBOPEUUBON CYyAb-
OBl TpaBa U B HACTOsIIIEe BpeMs, U B HCTOPUYECKOH mep-
criekTuBe?

Takoro poma BOmpochl TPeOYIOT MOMBITKU OOJiee BHUMA-
TEJIbHO, NeTaJIbHO MPOAHAJU3UPOBATh CHEU(PUUECKYIO JIO-
UKy TpaBa (YTO W COCTABJIAET MPEAMET PACCMOTPEHUS MOC-
JIENYIOIIKX TJIaB 3TOM YacTu KHUTH). 1 OMHOBPEMEHHO He yITy-
CTHUTB U3 MOJIsI 3peHUs 0OCOOEHHOCTH AEeUCTBYIOIINX U B CO-
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BPEMEHHYIO 310Xy HALMOHAJIBHBIX IOPUINYECKUX CUCTEM Tpa-
OULHOHHOTO, HeOoTAU(DPEepeHITNPOBAHHOTO HPUAUIECKOTO
TUIIA.

5. Ocobennoctu ""HpaBa Bocroka'" (TpaauuuoHHOTO,
HeoTau(ppepeHUMPOBAaHHOr0 mMpaBa). C y4eToM TOJIbKO HYTO
NPHUBEICHHBIX TOJOXEHHH O MPOTUBOPEUUBOH CynbOe pas-
BUTBIX FOPUANYECKUX CHCTEM MPHUIIBIIUMCS K OCOOCHHOCTSM
MPAaBOBOM peryysiluu B cTpaHax Bocroka (B MIMPOKOM MOHH-
MaHMU TepMuHa "BocTok", korma ow 00O3HAa4YaeT HE TOJBKO
OCHOBHBIE CTpaHbl A3MM, CTPOro roBOpsl, CTpaHbl JlanpHero
Bocroka, HO B HEKOTOPBIX OTHOILIEHUSIX U JAPYTHE€ PETHOHBI C
ONMM3KON KyNbTYpOU, mpexnae Bcero AQpHUKH, BO BCSKOM
cly4yae T€ €€ paiioHbl, I'le YTBEPAUINUCH HCJIaMCKOe, a OT-
YAaCTH U MHIYHUCTCKOE MPaBo).

Bbriio Obl OmMOOUYHBIM paccMAaTPUBATH TPATULIUOHHBIE
HeoTau(p G epeHITMPOBAHHBIE CUCTEMBI TOJIBKO U UCKIIIOUHTEIb-
HO B KauecTB€ apXauyHbIX PYyAMMEHTOB JaJ€KOro MPOIIJIOro
WIN KaK BBIPAXKEHHE UICOJIOTMUECKUX PEKUMOB (XOTS UMEH-
HO TYyT — Ba)KHasl CTOPOHA UX OMNpeAesNsoIUX, "KOHTPAcT-
HbIX" 0COOEHHOCTEH, TeM Oojiee Tam, rae apXaudHble JyXOB-
HbIe Ha4ajia B UX OCOOOW MHTEPIpeTaldyd CTAHOBSITCS MOPOH
HEKOW MPEANOChUIKON AJIs1 arPECCUBHBIX ACHCTBUI, NYXOBHON
U 3THUYECKOH, 0a30il MexnyHapomgHoro teppopusma). M um
MPUCYLIN YePThl, KOTOPBIM C TOUYKH 3PEHUS] COCTOSIHUS MpaBa
B COBPEMEHHOM MHpPE U MEepCHeKTUB MUPOBOTO MPaBOBOTO pas-
BUTHS TOJDKHO OBITH YI€JI€HO NOJDKHOE BHUMAHUE.

3nech cpasy ke Hy>KHO OOpaTUTh BHUMAaHHE HA TO, YTO
Ha BocToke CloXumch ceoeobpasnsie cucmemsl COUUATBHON
peryisiiuy, KOTOpble OTJIUYAOTCA T€M, YTO "NpaBOBbIE 3a-
nayn" yCTENIHO PEIIaroTCs Ha MPOTSIKEHUH MHOTHUX BEKOB,
Jaxe ThICAYETIeTUH TakK, YTO HOPMAaTHUBbI U KPUTEPUH, KO-
TOpblE MUMEIT SIBHO IOPUIMYECKUN XapakTep, NEUCTBYIOT B
TECHOM €IMHEHUU C PEeJUTHO3HBIMU, MOPaJbHBIMU IOCTYyJa-
TaMHU, JKECTKHUMH TPaIULUAMH, NPENCTaBIEHUIMU MHPOBO3-
3peHuYecKkoro xapakrepa. 1 3To Bo MHOTUX CEKTOpax >KHU3HH,
0COOEHHO B CEMEWHBIX M HACJEICTBEHHBIX JIeJIax, BIIOJIHE,
BO BCSIKOM CJIy4ae IO TOpPBI 10 BPEMEHH, NaeT s¢ghgexm npa-
60 — TBEPAOCTb, ONPENEIeHHOCTb, FTAPAHTUPOBAHHOCTb, OKOH-



I'maBa 6. IMnepaTuBbl HUBIIH3ALMA H IPABO 183

YaTeJIbHOCTb PEIICHUN >KM3HEHHBIX cUTyauuii. MIMeHHO I1o-
3TOMY TaKOTro poAa CHUCTEMBbI PETyJSILUM MO CaMOW CBOeH
MPUPOAE MMEIOT XapakTep He TOJbKO "TPaguIMOHHBIX', HO
UMEHHO Heomoughghepenyupoéanusix (T. €. TaKUX, HATTOMHIO,
riae cyry0o HOpUIUYECKHE DJIEMEHTBI HE 000COOMIIHUCH, HE
UMEIOT COOCTBEHHOTO OBITHSI M B 3TOM KakK Pa3 CMbIC]IE HEOT-
nuhepeHIHPOBATUCH OT MHBIX HEOPUANYECKUX KPUTEPUEB
MOBEIEHHUS] — PEJIUTHO3HBIX, TYXOBHO-(QUIOCOPCKUX, UAE0-
JIOTUYECKHX ).

KoneuHo, npencrasisercss B BbICIIEH CTENEHU 3HAYM-
MBbIM TO OOCTOSATENbCTBO, YTO MO MEPe Pa3BUTHS LIUBHIIA3A-
MU ¥ HapacTAIIIEro MEKAYHAPOIHOIO OOIIEHHS MPOHCXO-
IST KAYECTBEHHbIE M3MEHEHHsSI U B CBOCOOPA3HBIX CHCTEMAaX
counanbHOM perymsiuuu Boctoka. M Tam (Hapsiny ¢ oTMeueH-
HbIMU paHee (paKkTaMH HEraTUBHOIO MOPSAKA, MOI4Yac Kpaii-
HE OCTPBIMHU M aHTUTYMaHHBIMH) HaOJIrOaeTcss BCe OoJbliee
8blYIeHeH e TIOJIOKEHUH W HOPM Cyry0o FOPUIUYECKOro Io-
psinka (B 0COOEHHOCTH B 00JIACTH HKOHOMHUKH —— COOCTBEHHO-
CTH, WHBIX BEIIHBIX IPaB, IOTOBOPOB, BHEIOTOBOPHBIX 00s-
3aTEJICTBEHHBIX OTHOIIEHHI), KOrAa cama >KU3Hb TpedyeT
TaKOHN OMPEAEICHHOCTH U CTPOTOCTH PELIEHUH B YKa3aHHBIX
00NacTsIX, KOTOpPbIE HE 3aBUCST OT HESICHBIX, MOPOU 3BIOKUX
MOpaJNbHBIX U TPAAULMOHHBIX KpuTepues. bonee Toro, mocine
JOJITUX CTOJIETHH 3aCTOMHOrO, TPAJIUIMOHHOTO OBITHS Ha Ye-
JIOBEUECTBO OOPYIIUJIMCH MOTOKH MOIIHOTO HAy4YHO-TEXHH-
YECKOro MpOorpecca, MOCTUHIYCTPUAIbHAS TEXHOTPOHHAST KO-
HOMHKA, MacCOBOE€ MPOM3BOACTBO, B3JIET KYJbTYypPbl, MHOIO-
oOpa3Hoil nyxOBHOW kU3HU. M B 3THX YCIOBUSIX Takue Tpa-
OUIHOHHBIE HeoTAn(PepeHIIUPOBAHHBIE TPABOBBIE CHUCTEMBI,
KaK IapuaTt, MHAYUCTCKOE, KUTANCKOe MpaBoO U T. ., OKa3a-
JIUCh — TIPH BCEM MCKYCHOM, YTOHYEHHOM HMX TOJIKOBAHWUU W
MPUMEHEHUH UCKYIIEHHBIMHU MPAaBOBENAMU — HE CIIOCOOHBI-
MU B TOJHOM Mepe oOecreuuThb pelieHne Bce 0ojiee yClIokK-
HSIIOIIMXCS "MPaBOBBIX 3a1a4”, HEOOXOAUMYK TOYHOCTH, OII-
peneneHHOCTb, HAAEKHOCTh U IUIOC K TOMY €lle OOJHCHYIO
K6anU@uyuposanHOCMy pelieHui.

Bot u mpunuiock crpaHaM, BCTaBIIUM Ha MyTbh MOAEPHHU-
3aIUU, HTHAYCTPHUAIBHOTO (& 3aTeM UM MOCTUHAYCTPUAJIBHOIO)
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Pa3BUTHS, WATH HA BBIYWIEHEHUE CYry0O HOPHUIUYECKOTO pe-
rym/IpOBaHI/Is[l, B TOM YHCJIE HAa BOCIPHUITHE HOPUAUYECKUX
HOPM, MOJIOKEHUH 1 CyieOHOM MpakTUKK CTpaH ¢ Oojiee pas-
BUTOH, COBPEMEHHON ropuandeckoil cucteMmoii. [Totomy-To, Kak
5TO TMPU3HAETCA B COBPEMEHHBIX HAYYHBIX HMCCIEIOBAHUSAX,
cOo3/aeTcCs BIieYaTIeHHe, YTO B CEroAHsIMHen AnoHnn Hadm -

" Tem Gosee uTO W B OGCTAHOBKE, KOTAA B MPCSACIAX TPAIHIHOHHBIX IHBU-
TH3AIAH, MPSHUMYIICCTBEHHO BOCTOYHBIX, TOMHHHPOBAIO HeoTmH(depeH-
IMPOBAHHOE IMPABO, HEPEIKO BBIACILICSA KPYT OTHOIICHHH, KOTOPBIM IO
JIOTHKE OOINECTBCHHOM JKH3HH MPHBOIMI K YTBEPXKICHHIO B OTOM KpyTe
HETIOCPESACTBEHHO FOPHIUICCKOTO, 3aKOHOAATCIBHOTO PETYIHPOBAHKA. TaK,
B Kutae make mocie yTpaTsl BIMSHHS "IIKOJBI JICTHCTOB", TP TUHACTHH
Xaup (226 T. 10 H. 3.) H B MOCJCAYIOIIHE CTOJICTHA, KOrga Oe3pasaciabHO
TOCIIOJACTBOBAMH HACH KOH()YIHAHCTBA, OBLIO BCE K¢ MPHU3HAHO, YTO BO-
IPOCHI AAMHHHCTPATHBHOTO H YIOJOBHOTO IIPABA J0JDKHBI 6I>ITI> moaBJIACT-
HBI 3aKOHY, W 3TO BBIPA3HIOCH B H3TAHHH CCPHH KOJICKCOB, OTITHUYABIIHXCS
BEChbMA BBICOKOH IOPHAMYCCKON TEXHWUKOH. [[eHCTBHE K€ KOJEKCOB HEIOC-
PEACTBEHHO 00ECIICUHBAIIA BIACTh CO CBOMM KAPATEILHBIM AIIAPATOM.

Jla B HHBIX CHCTEMAX COITHAJLHOTO PETYIHPOBAHHSA BOCTOKA, OTIHMYAB-
MUXCA HeOTAH(M(PEPCHIMPOBAHHBIM MMPABOM (IHAPHAT, HHIYHCTCKOE IIpa-
BO), MPEMEUYATCIBHO, YTO HEPEIKO HA 3aBEPIIAIONIUX ATANAX HX JCHCTBHS,
KOTJa ¢ OOJIINCH OTYCTIMBOCTHIO BBIPHCOBBIBAUCH UX FOPHIUYCCKHE Xa-
PAKTCPHUCTHKH, B 3JCCh B OCHOBHOM IIO AAMHHHCTPATHBHBIM H YI'OJOBHBIM
AcaaM, BCTyIlajJa BCC JKC B I[efICTBHe BHCIIHAA IIPHHYAHUTCIbHAA CHJIA B
BHIC KapaTSIbHO-PEIPSCCUBHBIX AKIUH TOCYJAPCTBCHHOH BIACTH.

Tak 4TO JANCKO HE BCE BONMPOCHI W HE BCE OTHOIMCHHSA COOOPA3HO
PEIMIHO3HEIM H (PHIOCOPCKHM IOCTYIATAM, a TAKXKES COOTBETCTBYHOIIUM
MOPAJBHBIM UMIICPATHBAM, OOJIAJAFOTIIM MOIIHOM CujIoi Ha BocToke, mpe-
HMYIISCTBCHHO CTPOMIHCH H TEM O0JIce CTPOSTCS HBIHE HA OCHOBE "MHpA H
cormacusa”, a IOPUAMUCCKHIC YCTAHOBJICHUSA U CYACOHBIC YUPCIKICHUSA BCTY -
MAaloT B ACHCTBHC JHMING "B KpaliHEM ciydae", kak "HCYTO HE OYCHB-TO
sKemaTenpHoe", Hepeako "uy:kaoe, BpakacoOuoc".

C pa3BUTHEM K€ HIUBHIH3ALMH, HAPACTAIOIICH MOJCPHH3ALMH OOIIIC -
CTBAa 0KA3aQJI0Ch, YTO B YIOMSHYTBIH KPyT OTHOIICHHH, OPTraHHYCCKH Tpe-
OYIOIMX IPSAMOTO T'OCYJAPCTBCHHOrO YYACTHSA, H B CTpaHax BocCToka Bce
0oJice BTATHBAIOTCS OTHOIICHHA W3 00JACTH YACTHOTO IpaBa. Takum oOpa-
30M, JAKE B YCJIOBHAX MOTYINECTBA PEIUTHH, MOPAIH, TPATUIMH BO BCEX
c(hepax oOmeCcTBa CYIECTBYIOT obutupHble 60KH OTHOLICHHM, KOTOPHIE He
Moz2ym obotimucey 6e3 nO3UMUEHO20 NPasa @ CiMpo20 10PUOUYECKOM €20 NOo-
Humanuy. Y160 6€3 Hero, MO3HTHBHOTO IIPABA B CTPOTO FOPHIMYCCKOM 3HA-
YCHHH, HA IMHPOKHX, BCE 0OJIeC Pa3pacTArOIMUXCS VYACTKAX COIMAILHOH
JKA3HH HE 00CCIICUUTh TAKOC IMOJOKCHHE BEINCH, KOTAA MO CHTYAIHsIM (HE
peIIacMbIM HUKAKHM HHBIM ITyTEM) MOTYT MMPHHUMATHCA PEIICHUS TBEPAO-
IO, CTPOTO OMPEACICHHOTO, OKOHYATCIHHOTO, HAJACIKHO OOCCIICYCHHOTO Xa-
pakrepa. Bor u mosyyaercs, uro u 0e3 y4eTa HHBIX 0OCTOATEIILCTB (CBS-
3aQHHBIX C COBPEMECHHBIM MHAYCTPHAIBHBIM U MOCTHHIYCTPHAIBHBIM PA3BH-
THEM OOINECTBA), JAKEC B PCTHOHAX C KpaMHE CAMOOBITHOM KYJILTYPOH H
CHCTEMOM COIMAIBHOM PETYJISIHH, MPABO HA OOIMHPHBIX VYACTKAX COI[H-
AJIBHOH KHU3HHA VHUKANIbHO, He3aMeHUMO, ABICTCA SbZCWQﬂ, no MHO2UM no-
BUYUIM eOUHCMBEHHOT (hopMOil YIIOPSIOUCHHA U OPraHU3aAHH OOIICCTBCH-
HBIX OTHOIIICHHUH.
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HAIOT IMOCTENEHHO OcJiabeBaTh TPAIULIMOHHOE MpeHeOpeke-
HUE K CTaTYTHOMY MPaBy U OTpULlaHUE BCeX (opM cyaedOHO-
ro pelleHus CropoB. A mpaBoBoe pa3Butue Typuuu ormeue-
HO T€M, YTO B 3TOH cTpaHe ObLIT LEeJTUKOM PELUITUPOBAH OIUH
U3 TIEPENIOBbIX KOMU(PHUIIMPOBAHHBIX JOKYMEHTOB — IIBEHIap-
ckull ['paknaHCKu KOIEKC.

A BCe 3TO, TIOHSITHO, O3HAYAET, YTO HA TAKOM MEPENIOM-
HOM DJTare, KakK HBbIHEIIHss 310Xa, KOrna, Kak M B JIPYrUx
AQHAJNIOTUYHBIX CITydasx, OOHAXKAOTCS TITyOWHHBIE COLMAIbHBIE
MPOLECCHI, C JTOCTATOYHON OTYETIIMBOCTBIO HAYHMHAET BBIPHCO-
BBIBATHCSI KPYT BOMPOCOB M OTHOIIEHWH, KOTOPBIE MO CaMOM
cBOei mpupone TpeOYIT He BCSIKOTO, a UMEHHO CTPOrO 1opu-
OUYeCcK020 pe2ynuposaniis N KOTIa, CTajio ObITh, JOMUHAHTON
B COLMAJIBHON PEryJIslUN TOJKHO OBITh UMEHHO TO3UTUBHOE
MPaBO, W TOJBKO OHO (YTO W MPEAINOJaraer e€ro BBICOKHH CO-
UaNbHbIA cTatyc). [Io3TOMY C MaHHOW TOYKHU 3PEHHUST BBIPHCO-
BBIBAKOTCSI KOHTYPBI OTBETA HA BOIMPOC O TOM, XapaKTepHA JIU
s cTpaH BocToka Ta TeHOEHLMs, KOTOpash TaK OTYETJIHBO
MPOSIBUJIACh B CTPaHax 3amana Ha OCHOBE XPHUCTHAHCKOW KYJIb-
TYpPbI, — TEHIEHIUs, B COOTBETCTBUH C KOTOPOH JOMHHAHTOMH
B COLMAJIBHON PEryJIslUN TOJKHO OBITh UMEHHO TO3UTUBHOE
npaBo. M1 B cooTBeTCTBUU C KOTOPOil yTBepAuBILIKecs ¢ XIX B.
KaTeropuu "mpaBOBOE rocymapcTBo”, "BEpPXOBEHCTBO mMpaBa'
u, B ocobennocty, rull of law ("npasnenue npasa"), kak pas
U BBIPAKAIOT MOHUMAHKE MPABa KaK IJIABHOW OCHOBBI YKHU3HE-
JESITEIbHOCTH B YCJIOBUSIX COBPEMEHHOW IUBWIM3ALNN — U
KaXK0T0 YeJioBeKa, 1 00IEeCTBa B LIEJIOM .

" Tem Ooee YTO C TOYKH 3PEHMSA HEKOTOPHIX CTOPOH IPABOIOHHMAHHS B
cTpanax BocToka, B OCOOCHHOCTH CIPOSINUXCS HA PEIMTHO3HBIX H (DHIIO-
CO(CKHX HASAX KOH(PYIIMAHCTBA, UCIAMA, HHAYH3MA, O BEPXOBCHCTBE MPABa
B YKa3aHHBIX CTPaHaX (B CTPOr0 FHOPHAHYCCKON €ro TPAKTOBKE), Ka3aJ0Ch
ObI, BOOOINE HE MOKET OBITh peur. B COBPEMEHHOM UTEPATyPE B OTHOIIC-
HHHM KOH()YIIHAHCTBA, HATIPHMED, CIPABEIINBO 00PAINACTCS BHUMAHHC HA
TO, YTO C HO3HIMIH KOH(PYIHAHCTBA " MF000C MPABO CTPEMHUTCSA K CXEMATHY-
HOMY, VIPOIICHHOMY M THITH3HPOBAHHOMY PETYIHPOBAHHIO UCITOBCUCCKUX
otHomcHuR". Y mosToMy OHO, COOOPA3HO TAKOTO POAa B3IJIAAAM, HE B CO-
CTOSIHHH YYHTHIBATh BCC MHOTOYHCICHHBIC BAPHAHTHI, KOTOPBIC HPHCYINH
COITHATEHOMY ITOJIOXKCHHIO YYACTHHKOB BO3MOKHOTO criopa. Emme B MCHB-
el CTEHCHH KOH(MYIHAHCTBO IO CBOMM HCXOMHBIM MOCTYJIATAM CKJIOHHO
OBLTO OJOOPATH YCTAHOBICHHE IPAB, OTHOCSIIMXCS K COIHATLHOMY IOJIO-
JKCHHUIO KQKIOTO B CyacOHOM mopsaake. [IpoOmeMy mpas B TAKOM PaKypce,
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Tem He MeHee, MPU BCEX YKA3aHHBIX TEHICHLMSIX, UME-
IOIIMX B COBPEMEHHYIO 3TOXY TJI00aibHOE 3HAYCHUE, HE YITy-
CTUM M3 NOJIS 3peHus Apyroe. To, 4TO CYIIECTBYIOLIHE HBbIHE
CUCTEMBI peryjisiiuu BocToka AEMOHCTPUPYIOT 3HAYUTENbHBIC
BO3MOKHOCTH B PErYJHUPOBAHUU OOIIECTBEHHBIX OTHOLICHHIH,
YAUBUTENIbHYIO JKUBYYECTh M B KaKOU-TO Mepe MPUcrocoOJs-
€MOCTb K HOBBIM )KU3HEHHBIM CUTYALIUSM.

TyT, TOMUMO BCEro MHOIO, OKa3bIBAETCA BECbMa Cylle-
CTBEHHBIM YYHTBIBATb OCOOEHHOCTH MyOJUYHOTO W YaCTHOTO
npaBa. M B 3TOH CBsI3M — MPUHUMAThb BO BHUMAaHHE TO 00-
CTOSITENIbCTBO, YTO TPAAUIMOHHBbIE HeoTaupdepeHIHnpOBaH-
HbIE€ CUCTE€MBbI B TOM Mepe, B KAKOH OHHM OTHOCATCA K OPUIU-

CcOo00PA3HO YTBEPAUBIICMYCS HACTPO B 3THX OOIIECTBAX, "MPEAMOYTHTCITb-
Hee OBLTO OBl PENIMTH MYyTEM IPYIKECKUX MEPETOBOPOB, a4 HE 00PaIaThCs B
CyI HiIu TPeOOBATh BOCCTAHOBICHHS CBOHX IPAaB, HOO 3TO TOJIbKO YCHIIHT
HACTYIHBIIYIO TUCTAPMOHHIO". A OTCIOAA "TOT K€, KTO HAPYIACT COIH-
ATBHBI MHpP, 00pamasch B TOCYIAPCTBCHHYIO CYACOHYIO HHCTAHITHIO,
MBITACTCA MyOIMIHO NMPUYHHUTL 310 APYTOMY, MOCTYHAST KAK HAPYIIH-
TCIIb CTOKOWCTBHS, KAK TPYOBIH M HCHWBHIW30BAHHBIN YCIOBCK, JIHIICH-
HBI{ OCHOBHBIX JOOPOACTCICH — CKPOMHOCTH M TOTOBHOCTH BCE PEIIATH
MHPHBIM TIyTeM" (CM.: [{eaticepm K., Kémy X. Yxa3. cou. T. 1. C. 432). Jlaxke B
SlmoHMM — CTpaHe, AOCTUIIICH MOCTHHAYCTPHAILHOW CTAAHH SKOHOMH-
YSCKOTO PA3BHTHA M OCBOMBIICH MHO2Ue TICHHOCTH 3anaoHOil Kyavmypsl (B
TOM YHCJIC PCUUMHAPOBABIICH MHOTHE 3aMAIHBIC 3aKOHBI M MPOLCAYPHI), —
9TH 3amagHblc FOPHINYCCKHE IPHINCIBIBI OCTAFOTCI BO MHOIOM "MepTBOit
OykBoii" | "maske B TEX CIIy4Yadx, KOIJA PEIICHHE CIIOPA IMyTEM JOTOBOPCH-
HOCTH OYCHb 3aTPYIHUTCILHO, OOPAINCHHE B CYX PACCMATPHUBACTCI KAk
Kkpatiaee cpeacTso”. I1o TOCHOACTBYIOIMAM B SIOHCKOM OOINECTBE IPEI-
CTABJICHHSAM, OTPAKAIOIMUAM HIACH KOH(YIMAHCTBA, 3TO MPOUCXOJHUT IMOTO-
My, 9TO "CYIbsS HEC MOXKET H HC JOJUKCH IPH HPHHATHH COOCTBECHHOTO
PEIICHHS VIUTBIBATH MHOXKSCTBO MAJIO3HAYAIIMX, C €T0 TOYKH 3PCHHS,
JeTajgcH, KOTOPBIC HAACIAIOT KAKABIH KOHKPSTHBIA JOTOBOP HWHIWBHIY -
ATBHBIMHA 70JIbKO €My TMPHCYIMAMHE YEPTAMH, TAKHX, KAK 3HAYHMOCTbD, Pa3-
MEP, CPOKH CYIMIESCTBOBAHUSA M MPECTIDK YYACTBYIOIMUX B CACIKES MPEITPH-
SATHH, TPOAOJDKHTEIBHOCTh H XapaKTEP B3aHMHBIX ACIOBBIX CBI3CH, ACH-
CTBUTCIILHOE 3KOHOMHUCCKOS MOJIOKCHHE MAPTHEPOB IO CACIKE M MHOMKE-
CTBO ApyruX. BMECTO 3TOTO CyAbS BBIHYKICH MPHMEHATh MAcCy adcTpak-
THBIX, OC3JIMKHUX, CXEMATHYCCKUX HOPM 3aKOHA. B OOJBIMMHCTBE CIy4acB
OH MOKET IPHHHMATH PEIICHHS O MPHHITHITY "BCE MM HHYCTO", T. €. HAZC-
JISITh JIIIb OJHY CTOPOHY ITPABAMH 34 CUCT JIAIICHHUS TIPAB IPYTOH CTOPOHEI.
C TOYKH 3pCHHS SMOHCKHX OH3HECMCHOB, 3TO IPyOas M HJAKE >KCCTOKAsf
mporeaypa. ['opa3ao Jdydine JOCTHYh MyTEM IEPETOBOPOB KOMITPOMHCCA,
KOTOPBIH €CITK H HE OYACT OTPaXkaTh CYICCTBYIOIINE MPABOBBIC PCAITHH,
TO IO KPalHEH MEpe HE HAPYIIHT TAPMOHHH B3aMMHBIX OTHOIICHHH H TIO-
ﬁ)ﬁg«n VYACTHHKAM HE TOMACTH B HeJ0BKoOe mojoxkenue" (Tam sxe. C. 443,
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YECKOMY PeryJIUPOBAHHIO, UMEIOT B OCHOBHOM OCOOEHHOCTU U
CUJIy MHCTUTYTOB MyOJIMYHO-PABOBOrO mopsiaka. JleicTBu-
TeJIbHAsI CHJIa PACCMATPUBAEMbIX IOPUIUYECKUX CUCTEM, B TOM
YUCJIE MCJIAMCKOTO MpaBa, MHAYHUCTCKOTO TpaBa, HOPUIUYEC-
KUX CUCTeM, 0a3upyIOIIUXCs HAa UaesX KOH(PyHHaHCTBA (KH-
TaCKOTO MpaBa, TPAAUIMOHHOTO ATMOHCKOTO MpaBa, BO MHO-
rom npaBa Kopeu, MlHmoHe3uu u 1p.), B HEMAJOH CTEMEHH
CBsI3aHA C WX B 00ImeM "omyOJMueHHBIM" XapakTepoM, ¢ JI0-
MUHUPOBAHUEM B CHCTEME PEryJISIUU MPUHIUIOB MyOIUYHO-
ro Tpasa.

Ho rnaBHOe B maHHOM ciydae BC€ K€ TO, YTO 37€Ch
OIHOBPEMEHHO C IOPUAUYECKUMH HOPMaMH, B HEPa3IeJIbHOM
€IMHEHUU C HUMH BCTYTAKOT B NEHCTBUE MOIIHBIE TyXOBHBIE,
MOpaJIbHbIE UMITEPATHBBI, UMEIOLINE JIJIST MPUBEPKEHIEB CO-
OTBETCTBYIOIINX peuruii u puiaocoPpckux BO33peHui Oesyc-
JOBHO 00si3aTeIbHOE 3HAa4YeHUe (Takue, HampuMmep, Kak KOH-
(dyluaHCKHe TO CBOEMY HMCTOYHUKY HUMIIEPaTHBBI "mu" —
MOCTYIIKOB "mo-mipaBuibHOMY"). 3HaUeHHE, HAA0 3aMETHUTh,
MO CyTU CBOEH MO MEHBIIEH Mepe He yCTymnarouiee MnoTeHUu-
aJbHON 3HAYMMOCTH CTPOTO IOPUIUUYECKUM HOPMAaTHUBaM.

3HAYUT, CUJIa BOCTOYHBIX FOPUIUYECKUX CUCTEM — 3TO
CUJIa HE TOJBKO MyOJMYHOW B OCHOBHOM CHCTEMBI, HO U KOM-
NIEKCHO20 WK, ObITh MOMKET, 00BEeOUHEHHO20 COLUAIbHOIO
peryJsiTopa, KOTOPbIH, KaKk TOBOPUJIOCH, 0003HAYAETCS CJIO-
BOM "MpaBo" B MIHPOKOM €ro 3Ha4CHHUH.

U 31ech, MOHATHO, BO3HUKAET BOMPOC. HACKOJIBKO TaKasi
CHUCTEMa COLMAJIbHON PEryJsiiuy, paccMaTpuBaeMasi CO CTO-
POHBI ee CBOeoOpa3usi Kak JYXOBHOW CHJIBI, COOTBETCTBYET
COBPEMEHHOU 3I0Xe, €€ SKOHOMUYECKOMY, TOJUTHYECKOMY,
OYXOBHOMY Pa3BUTHIO, B OCOOEHHOCTH MEPCIEKTUBAM TaKOTO
pa3ButTus (TeM OoJiee eciu BCIIOMHHTD, YTO 31€Ch, COOTBET-
CTBYIOIIEH WUHTEPINPETALMH, YTBEPKAAIOTCS MPEAMNOCHUIKH,
ompapabIBAOIINE (PAKThl arpecCuu, 3aJI0KHUYECTBA, TEPPO-
pusma)?

Ha moii B3rjsim, He ClaeAyeT TOPOMHUThCS ¢ Oe3yCIOBHO
OTpUIIATEIbHBIM OTBETOM Ha TMOCTaBJEHHBbINH Bompoc. M He
TOJIBKO TOTOMY, YTO JIHOEPaTbHO-IEMOKPATHYECKOE Pa3BH-
THe 00IIecTBa BOBCE HE MCKJIIOYAET COXPAHEHUE U TaXKe
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BO3POXKIEHHE TPAAULMOHHBIX [EHHOCTEN (XOTsI, pa3syMeeT-
s, OCBOOOKIEHHBIX OT apXau4YHbIX KPalHOCTEW W HIEOJIOTH-
YeCKOUW 3aJaHHOCTH), HO W TIOTOMY TJIaBHBIM O0pa3oM, 4TO
MEPCIeKTHBA PA3BUTHS MPABa W B HBIHEIIHIOK 3TOXY U, Oy-
JIEM BEPUTh, B TOCIENYyIOIee Bpems OyneT Bce Oojee obora-
IAThCSl TYXOBHBIMH LIEHHOCTSIMH. B TOM 4mClie U TeMH WUITH,
BO BCSIKOM cliy4dae, OJIM3KMMH K T€M, KOTOpbIe, Ha MOU
B3TJISIZ, CJIOKUJINCh U YTBEPAUIUCh B CTpaHax BocToka.
C o5TOl TOYKM 3peHHsi, KaK MOIMbITAETCS IMOKa3aTh aBTOP B
Tperbeii yactu kuuru [II1. 16. 2], 1 Ha JaHHOM IMyTH MUPOBOTO
MPaBOBOTO PA3BUTHS TAKXKE €CThb 3JIEMEHTHI "CaKpalbHOTO"
XapakTepa, KOTOpble, KaK MOJKHO MPEANOJNOKHUTh, ChIrpa-
I0T CYUIeCTBEHHYK poJib B (opmMupoBaHuu "3pumoro"
uzeana mpaBOBOrO MPOrpecca — MpaBa [UBHJIM30BAHHBIX Ha-
POZIOB.

W Ttakoro ponma mepcrnekTHBAa NPENCTABISIETCS BeChbMa
CYLIECTBEHHOMW, MOMUMO WHBIX MPUYHH, IOTOMY, YTO Pa3BU-
THE COBPEMEHHBIX, BEChbMa MPOJBUHYTHIX MO MyTH MPABOBO-
ro mporpecca FOPUAMYECKUX CHUCTEM CTOJIb TPOTHBOPEYHBO,
JaJleKO He BO BCEM COIIACYeTCs C MealaMU IMpaBa, C BbICO-
KUMHU TPeOOBaHHUSIMU TIOCJENOBATEIHPHO IEMOKPATHUYECKUX,
mrbOepanbHBIX LUBHIIM3ALNMA, a HHOW pa3 BOOOIIe B OOUTENSIX
arpecCUBHBIX, KPUMHHAJBHBIX, TEPPOPUCTHUECKH HACTPOECH-
HBIX CTPYKTYp MOKUAAET chepy COBPEMEHHBIX LIMBUIM30BAH-
HBIX OTHOIIEHUN U TpeOOBaHUH.

Ja u, ¢ Apyroil CTOPOHBI, MEPCHIEKTUBLI MUPOBOTO Mpa-
BOBOT'O Pa3BUTHSI HEU30EIKHO NOJUKHBI UMETH TIO PSAY MPHH-
[UMTHATBHBIX OCOOEHHOCTEH OMHOTHITHBIA U B 3TOM CMBICJIE
BCEOOIUIA [UIsi CTpPAaH MHUpa XapakTep, a CTajo ObITh, OXBa-
TBHIBATh TAKXKE CTPAHBI, IJI€ HbIHE JOMUHUPYIOT KOPUIUYEC-
KHe CHUCTeMbl TPAAULIMOHHOrO HeoTauddepeHurnpoOBaHHOTO
TUMA. A 3TO MPEANoyiaraeT COXpPaHEHUE YTBEPAMBIIHUXCS 3a
MHOTHE B€Ka U TBICSYEJIETHs] LIEHHOCTEH BEJNUKUX KYJIbTYP
BocToka, kOTOpble BO MHOIOM HMEIOT TaKKe BCeoOIyro,
001Ie4YeI0BEUECKY 0 3HAYUMOCTb.

6. ®enomen Bu3aHTHIICKOro npasa. [Ipaso Bocroka (ropu-
OUYECKHe CHCTEMbl TPAAUIIMOHHOTO, HeoTnuhdepeHIupoBaH-
HOTO TUIA) OTINYaeTcs OobpIMM pa3noobpasuem. Hano 3a-
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METHTh K TOMY K€, YTO, Hapsay C CHUCTEMaMH PEeryJsluu
"BOCTOYHBIX KyJbTYpP" B YKa3aHHOM BBIIIE€ 3HAYCHUH U B HX
"qucrom" Bume (KUTAWCKOE MPABO, TPATUIMOHHOE SITOHCKOE
MpaBo, TPAAULIMOHHOE WHAYHCTCKOE TMPaBO, MCIAMCKOE Ipa-
BO), CIOZa, K MaHHOMY HOPHUIUYECKOMY THUITy, MO PSAY OIpe-
JEJSIOIMNX XaPAKTEPUCTUK OTHOCHUTCS U COLMATIMCTHYECKOE
npaBo. W mpexnae Bcero mpaBO a3WaTCKUX M €BPA3HHCKHUX
COLMATUCTHYECKUX CTpaH. B ocobennoctu npaBo Poccuu
(B yCIIOBUSIX KOMMYHUCTHYECKOTO PEKUMA — COBEMCKOoe npa-
60 — mipaBo CCCP, peiictBoBaBmiee no 1991 r. Ha Bcell Tep-
puropuu ObiBineli Poccutickoii umnepun). [IpuToM onsiTb-Taku
CO cBoOel crieruuKoi, cO CBOMM 0co0bIM MecToM. 1 BO MHO-
rOM B CBSI3U C TE€M, YTO OHO, "0XKECTOUMBIIUCH" B CBOEM YHH-
KaJIbHOM BU3AHTHICTBE B YCJOBHUSIX TOCIOJCTBA KOMMYHHC-
TUYECKOIO IpaBa, BCE K& C BHEIIHEH CTOPOHBLI B TOW WU
WHOH CTEMEeHU BKJIFOYAET B COCTAB HALIMOHAJbHBIX FOPUANYEC-
KHX CHUCTEM ONpEIeSIEHHbIE COBPEMEHHbIE IOPUIUYECKHUE WH-
CTUTYTBhI, OTHOCAINHNECS K 3aMagHON HOPUAUYECKON KYJbTY-
pe, HEpPEeaKO K ee MepeNoBbIM, PAa3BUTLIM 00pa3iam.

Kak TepMHHOJOrHYeCKH OOO3HAYUTh 3Ty CBOEOOPA3HYIO
Pa3HOBHUIHOCTh TPATULMOHHBIX HeoTnupPpepeHInpOBaHHbBIX
opugndeckux cucrem? CucreMmM, UMEHyeMbIX "COLMAUCTH-
YeCKUMH'", HO MO CBOEH cyTu (TrJaBHBIM OOpa3oM B CBS3H CO
cBoeoOpasreM ux "mpamarepu" — POCCHICKOTO U, B OCOOEH-
HOCTH COBETCKOro KomMmyHucTHueckoro npasa [III. 12. 2]) or-
HOCAILIIUXCSA BCE K€ K CTPYKTypaMm CHJIOBOM PEryJisiiHH BOC-
TOYHOT'O THIA — K TPAIULIMOHHOMY HeoTmnuddepeHInpoBaH-
HOMY TIPaBYy.

Ha moii B3rnsia, Haubojiee mpueMIeMblii 31eCh Tep-
MHH — "BU3aHTHHCKOE TTPaBo".

OtnaBasi JOJDKHOE BU3AHTHHCKON KyJbType B IEJIOM,
ee JIOCTHKEHHSIM B IOYXOBHOW OOJIACTH, COCIUHUBIINM II€H-
HOCTH aHTHUYHOCTH U KyJbTypbl BocToka, Hamo BuUmeTh OCO-
OEHHOCTH BU3AHTUICKHUX pPeauil 8 NOAUMUYECKUX OMHOULe-
HUAX, 8 cghepe Gracmu, KOTOPbIE — KOHEYHO Ke, C HeMaJioh
noJiell YCJIOBHOCTH — KakK pa3 U MOTYT ObITh Ha3BaHbI "BU-
3aHTHiickuM mipaBoM". [IpaBoM (B IIUPOKOM 3HAYEHUU STOTO
TePMHHA), KOTOpOe Mpu 0OOCHOBAHUU U OMPABIAHUH aKLIHHA

7 B, 10CXOXIeHHE K HpaBy
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Ha cyry00 myOJMYHO-TIPUKA3HOW OCHOBE OTHAET MPHUOPUTET B
COLIMANBHON JKU3HU MIEOJIOTHYECKUM AOTMaM U HUI0JaM, Ofl-
paBIbIBa€T BO HUMsI CaMOJAEpP)KaBHOW BJIACTH HacUIHEe Haj
JIOABMH, PacIpaBy HaJ HEMOCHIYIIHBIMH U OJHOBPEMEHHO C
BHELIHENH CTOPOHBI XapaKTepU3yeTcsl BeCcbMa Pa3BUTHIMU U
NPECTHKHBIMHU FOPHINYECKIME (popMamH.

3necp He M30e€XKaTh KPATKUX MOSICHEHHH, KOTOpBIE s
MOMBITAIOCH MPENENbHO YNPOCTUTh. MBI MPUBBIUHO HMEHYEeM
Poccuto "eBpasmiickoii" crpanoit. Ho k kakoMmy Tumy Mupo-
BbIX IUBHJIU3ALIUN (M OMU3KUX K HUM FOPUIUYECKUX CHCTEM)
Poccus oTHOCHTCS, KOJIb CKOPO, IO PaclpOCTPaHEHHBIM Ipen-
CTaBJICHUSIM, MBI OTAEJsieM ce0s M OT IUBMIM3ALUI 3aman-
HBIX, KaTOJUYECKO-IIPOTECTAHTCKOIO THUIA, U OT BOCTOYHBIX,
KOH(pYLUHMAaHCKOW, MHIYUCTCKOW, MCIaMCKOH u nap.? Moxker
OBITh, K OCOOOI, CIIaBSIHO-TIPABOCIABHOMN?

Ha, oueHb MokeT ObITh. XOTSl HUKyla HE YIUTHU H OT TOTO,
YTO POCCHIICKAs LUBMIIM3ALMSA B CHJIy OCOOCHHOCTEH CIeIu-
(buvecKoil BETBH XPUCTHAHCTBA — IIPABOCIABHS B €r0 BH-
3aHTHUIICKOM BapuaHTe, U IIIOC K TOMY ellle TOCIOJCTBa A0J-
rue BeKa Ha POCCUNCKON TEPPUTOPUU TEOKPATHUECKUX, BOC-
TOYHO-JECIIOTUUECKUX MOPSAIKOB, CBA3aHHBIX C TaTapO-MOH-
roaeckuM "urom" u "Oparanuem" (na, He TOJNBKO ¢ "Hrom",
HO ¥ ¢ "OparaHueM"), Tak CKas3aTh, CIBHHYJACh Ha BOCTOK.
Ona yTBepauiach B KOHIIE KOHLIOB, MOCJ€ YyIEJIbHON KHs-
KECKOW pa3apoOJeHHOCTH M TOOUH TSDKKOH CMYTBI, B BHUJE
adbconomuUCmMceKoil. MOHAPXUU MeOKPAMUYECKo20, 60CHOYHO-
oecnomuyeckoeo muna. IlycTb 1 MOHapXHH, BOCIPUHSABIIEH
Bo BpeMeHa Ilerpa I, Exarepunn! 11, Anekcannpa II, a 3a-
TE€M INPU COBETCKOM CTPO€ HEKHI BHELIHHUN €BPONENU3UPOBAH-
HBII aHTYpPaX U JIOCK.

U eme onHo 3ameuanue obiero xapakrepa. Camoe mo-
pasuTeNbHOE, YTO MpenojHecja HaM HoBeillas HCTO-
pus, — 3TO TO, YTO BU3AHTHICKOE MPaBO HAIJIO cede mpu-
CTaHMIE B HANOOJIEe JKECTOKMX THPAHUYECKHX PEKUMAxX CO-
BpPeMEHHOCTH (HemapoMm ['mTiep M ero NMpUCHEIIHUKH CTOJb
CKJIOHHBI OBIIH K KyJIbTOBBIM BOCTOYHBIM MarusiM). B Poccun
K€, Ha BCEM MpOCTpaHCTBe ObIBINel Poccuiickoil mmmepuun
nocJyie OONBIIEBUCTCKOTO nepeopora 1917 roga BU3aHTHIA -
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CKO€ MPAaBO U KOMMYHHUCTHUYECKAsl MPaBOBasi UACOJIOTHSI CO-
BIIAJIM IO CBOEW CyTH TO4YKa B TO4YKy. CHavana B 0OJMKe TUK-
TaTyphl MPOJIETaApUATa U PEBOIIOLUOHHOIO TMPABOCO3HAHMS,
3aTeM — CTaJIMHCKO-OPEKHEBCKOM MOJUTUYECKON CHCTEMBI C
o0oskecTBIIeHHEM BiacTH, "pykoBogsinei pojbio KIICC" wu
"COIMANNCTUYECKON 3aKOHHOCTRIO". W gaske ¢ mpsiMbIM CITy-
JKEHHEM IIEPKOBHUKOB (hOPMAbHO-ATEUCTUIECKOMY PEKUMY,
€ro PenpecCUBHBIM OpraHaMm.

Kaxercs, 3Tu (GakThl U XapaKTEPUCTUKH O4YeBUIHBI. Ho
HUKTO, HA MOW B3TJIsIA, HE OOpaliaeT JOJKHOTO BHUMAHUS
Ha TO, YTO CEPALIEBHHOM NEHCTBUTEIHbHO CaMOOBITHOM pocC-
CUHCKOH LIMBHJIU3ALIUU CTAJI0 UMEHHO GU3AHMUIICKOE NPAGO.
IIpaBo, koTOpOE, OMHMpasCh Ha OTMbI MPABOCJABHS, IO CO-
JEePIKAHUIO0 UMEET Psi/i MO3UTUBHBIX 4epPT (CKJIOHHOCTh K MPH-
MHUPHUTENBHBIM TIpoOLieaypam, Kk "Mupy" u 1p.), a CO CTOPOHBI
CBOMX BHEIIHUX (POPM OTJIMYAETCS POCKOINBIO U YKpaIIaTeb-
CTBOM, TIOPA3UTENbHON CIOCOOHOCTBEO CO3/1aBaTh B U 1 U -
MocCThb. I[lpudemM BUAMMOCTH B YEM-TO BECbMa MPECTHKHOM,
BOCIIPUHSIBIIEM, B YaCTHOCTH, BEJIHUKOJICIIHbIC IOCTHKEHUS
MHUPOBOro IeneBpa, 3apukcupoBaHHOro B Busantuu, —
MO3AHEPUMCKON ropucnpyaeHunu. M B To ke Bpems — mpa-
BO, KOTOPOE MOJ TaKOro pona GpacaaoM POCKOIIH U MPeCTHXK-
HOW BUAMMOCTH NaeT MPOCTOpP GIACHIU A3UAMCKO-MEOKPA-
muyueckoeo muna. Co CBOMMH M30LIPEHHBIMU MPUEMAMU BJIa-
CTBOBAHMsSI, UHTPUTAMH, BCEBJIACTHBIM "ABOpOM", MOAKOBPO-
BbIMH CXBaTKaMU 3JIUT, IPUMEHEHHUEM METO/a BOWHBI MPOTUB
HETMOKOPHBIX, JIOKBIO U (pambCUPUKAITUIMU.

IMpudyem BoCcmpusiTie B OOCTAHOBKE T'OCIOJCTBA BU3aH-
TUICKOTO TMpaBa KaKUX-TO MEPEIOBbIX OPUIUYECKUX U MHBIX
HOBAIIMH, NaXe€ TAKUX 3HAYUTENIbHBIX, KOTOPbIE OCYLIECTB-
JSUTHCh B ATOXY Haubojee KPYIMHOro poccuiickoro pedopma-
topa Anekcannpa Il u B mocneayroinee BpeMs (BKJIOYAs Cy-
nebHyw pedopmy, "IyMCKUN MapjaMeHTapu3M", HbIHEIITHHE
aKI[MH, Kazajoch Obl, 0Oojiee MJIM MEHEE IMOCIIEeN0BATEIbHOIO
JEMOKPATUYECKOr0 U "PBIHOYHOTrO" XapakTepa), BO MHOI'OM
ocTaercsi B 00JIaCTH BHEUTHUX (hOPM M, B ONPEIEICHHON Mepe
BIIUSIS HA KM3Hb OOIIECTBA, BCE K€ B OCHOBHOM IMPOCKAJb-
3BIBAIOT MO MOBEPXHOCTU COIUAJIBHO-3KOHOMUYECKOH U MOo-
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JUTUYECKON JKU3HHM, HE ONPaBABbIBAIOT HAIEKI Ha
OCHOBaTeNlbHbIe MpeoOpa3oBanus. PeajbHas KU3Hb B
CYIIHOCTH TIPOAOJKAET HATH IO CBOMM "'BH3AHTHHCKUM
3aKkoHaM", rae KapAuHaJbHbIE MPOOIEMbI KPyKAT U KPYyKAT
BOKPYT BJIACTH U TaM, B cepe BJIACTH, HEPEAKO PELIAIOTCS
no "BU3AHTUHCKUM TOcTysataMm". B kauecTse ke "BbICLIETrO

mpasa',  TPEAONPENENAIOLUIEr0  PEeUIeHue  KU3HEHHBIX
CUTyallMid, BBICTYNAIOT MO-MIPEKHEMY  HAECOJOTHUECKHE
MOCTYJIATHI, O6J'IaFOpO>KeHHbIe NMPUBJICKATCIIbHBIMHU

no3yHramu. Yro, KCTaTH CKa3aTb, U OOBICHIET TOCKY
MPaBSIINX POCCUHCKUX B3JUT O HAaIOOHOCTH 0e3yCIOBHOrO
BEPXOBEHCTBA B JKMU3HH OOIINECTBA HEKOW "HAI[HOHAIBHOM
ugen".

B nanpHeiimeM mpu paccMOTpeHUU psiga MPOOJEM MBI
eme oOpaTuMcsi K paccMaTpuBaeMoMy (eHOMEHy — BH3aH-
TUUCKOMY TIpaBy. A moka mpocTo 3adukcupyemM cam GakT ero
CYIIECTBOBAaHHUS. OH caM no cebe, Oe3 maJbHEHINMX AeTajIu-
3aIui, ykKe MHOroe OOBSICHSET B OCHOBAHHUSAX M CYIIECTBE
MPaBOBBIX OCOOEHHOCTEH MPOILIOro W HacTosiero Poccum,
psina Ipyrux CTPaH, TPYIAHBIX MEPCIEKTUB UX Pa3BUTHS.

§ 3. Bmacte u npaBo

1. lIpaBo u aApyrue 3BeHbS1 CUCTEMBbI COLMAJIBLHOIO pe-
ryJupoBaHusi. B yCIOBHSIX IUBUIM3AIMN MPABO KakK 3BEHO
BCEr0 KOMILJIEKCA PETYJISITOPOB, OMPENSISIOIUX MOBEACHHE
moneli B oOmmecTe (rae UCXOMHOE U BO MHOTOM JOMHUHHUPYIO-
niee 3Ha4YeHHE HMEIT OUONorHYecKkue U OUOCOLHANbHBIE
NPOTPaMMBbI, 3aJI0)KEHHBbIE B YEJIOBEKE, B MOMYJISIIIHHU, B POIE
JHONIEl), HAXOMUTCS B CJIIOKHOM B3aUMOJEHCTBUU C IPYTHMH
COLIMAIbHBIMH PETYIATOPAMH.

Cpenu 3TUX COLMANBHBIX PEryJIsSTOpOB Hanbojee "Oau3-
Ki" K TpaBy M HAXOASATCA C HUM B TECHOM U CJIOKHOM B3aH-
MOZEHCTBUM 1Ba HauOoJiee KPYIMHBIX COILHANbHBIX SIBICHHS
(oOpaszoBaHusi), OCYIIECTBISIOUINX — HAPSIAY ¢ APYTHMU —
peryasiTuBHbIE PYHKIHU. DTO — 20CYOGPCMEO U MOPALb.

Cnauana, B 3ToM maparpade, — o Bimactu (rocynap-
CTB€) B €€ COOTHOIIEHUU C MPABOM.
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2. [IpaBo u rocyaapcro (Kak 3JeMEeHTbl CHCTEMbI
COLMAJILHOTO PeryJupoBanus). Eciii orpaHUYUTBCS pacCMOT-
peHueM mpaBa Ha YPOBHE JOTMATHYECKOH IOPUCTIPYIESHIINH,
TO MOYKET CJIOKUTbCS BIIEYATJIEHUE, YTO MPABO BOOOIIE eCThb
SIBJIEHUE TOCYJapCTBEHHOro (Bceneno "myOiuuHoro") mopsia-
ka, U He Oonee Toro. OHO B 3TOW KHHUIe U ONPENESSIOCh C
caMoOro Havajna UMeHHO Tak. Ha ocHOBaHMH (pakTHUECKHX
JAHHBIX OHO U paHee, W Celdac pacCMaTpUBAETCS B Kade-
CcTBe O(QHULMANTBHOIO, FOCYAapPCTBEHHOrO 0Opa30BaHHs, KOT-
na Omaromapsi UMEHHO TOCYNapCTBY OMPenesieHHbIA KOMILIEKC
COLIMAJILHBIX CPENCTB, HOPM TMOBENeHUs 0OpeTaeT Takue CBOIi-
cTBa (OhULMATBHBINA, MyOJIHMYHBIA XapakTep, BBICOKYIO TOCY-
JApCTBEHHYIO TapaHTHPOBAHHOCTB), KOTOPbIE PEANU3YIOT B
MPAKTHYECKOU *KU3HU UMIIEPATUBBI IIUBUIU3ALMN — obecrie-
YUBAIOT TAaKO€ pa3pelleHre >KU3HEHHBIX CUTYALHd, KOTOPOe
OTJIMYAETCS] TBEPAOCTBIO, OMPENEICHHOCTBIO IO COAEPIKAHHMIO,
HaJIe’)KHOW TapaHTUPOBAHHOCTBIO, a TakkKe '"CyBepeHHOCTHIO",
OKOHYATEJNbHOCTHIO. M, 4TO 0C000 CYINECTBEHHO, CTPOSITCS
Ha HOPMATHUBHOH OCHOBE, BBICTYMAIOT B Ka4eCTBE HOPMATHB-
HOTO PEryJiATOpa, OTIMYAIOLIErocs BCEOOIMHOCTHIO (001eo0si-
3aTeNIbHOCTHIO).

IIpaBo mox paccMaTpUBaEMBbIM YIJOM 3peHus (T. €. Kak
SIBJIEHUE TOCYIapCTBEHHOE, MyOJNYHOE) MOXKET OBbITh OXapakK-
TEPU30BAHO B KAUECTBE CUI0B020 UHCMUMYMA, CTIOCOOHOTO
C OTOpPOH Ha MOIIb I'OCYAapCTBEHHOTO MPUHYKICHUS ''HaBsI-
3BIBaTh BOJIIO", MPOBOJIUTL B JKU3HBb OMpeeeHHbIE HOPMAa-
THUBBI, TPOrPAMMBI MOBEACHUS, TIPEAMUCAHUS BIACTH HA TEpP-
puTopuu Bcel cTpaHbl. IIpu 3TOM B CTPYKType MO3UTUBHOTO
mpaBa €CThb OTPACIH, KOTOpbIE C elle OOJbIINM OCHOBAHUEM
HaIpsIMyt0 MOXKHO MMEHOBAaTh "CUJIOBBIMH'"' — TaKue KakK yro-
JIOBHOE TPaBO, YTrOJIOBHO-HCIIOJHUTEIBLHOE MPABO, aJIMUHUC-
TpaTuBHOE (TTOJULIEHCKOE) TIPABO.

[Ipudem cymiecTByeT BeCbMa OOLIMPHBIN CIOH MPaBOBOH
MaTEpPHUH, KOTOPBIH, BbIpaxkash BJIACTHYIO MPHUPOAY rocynap-
CTBEHHOU AESITEIbHOCTH B cpepe mpaBa, HEMOCPEACTBEHHO
1 HauboJjiee TOCIENOBATEIbHO PEATH3YeTCs] B OJTHOM U3 dJie-
MEHTOB Halneil "Tpouisl" (IO3BOJICHHS], 3aTPEThI, TO3UTUB-
Hble 00s3bIBaHMS ). DTO MO3UTUBHBIE 00sI3bIBAHUS (TIPEITH -
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CaHwusl), KOTOpbIe BOOOINE MPENCTABISIOT COOOH MmpsiMoe Mpo-
JOJDKEHUE TOCYNAPCTBEHHOM BJIACTH, T. €. TOCYIapCTBEHHbBIE
BEJICHUS, OOJICUCHHBIE B IOPUIUIECKYIO (HOPMY.

Jla u Te CBSI3U M COOTHOIIEHUS B IPABOBOH MaTepuw,
KOTOpble MOTYT OBITh Ha3BaHbI "JOTMKOW MpaBa", TakKxe,
Ka3aJI0Ch OBbI, KOPEHATCS YyTh JU HE UCKIIOUUTEIBHO B CHJIE
rOCyAapCcTBa, B CTPOroil 00s3aTENBHOCTH €r0o HOPHINYECKUX
BEJICHWH, UX (POPMANBHON ONPEAEIEHHOCTH, TOCYIapCTBEH-
Hol obecneueHHOCTH. IMEHHO 371€Ch, B 3aBUCHMOCTHU IPaBO-
BOW MaTepuu OT CHJIbI TOCYIapCTBA BHISTCS BO MHOT'OM HCTO-
KM XapaKTEePHOTO ISl IPaBa TOJKEHCTBOBAHHSI.

Ho meno-to kak pa3 B TOM, YTO JIOTHKA MpaBa, OCTaBa-
sicb B 001IeH "30He rocynapcTea”’ U BO MHOTOM B CBOUX HCTO-
KaxX OMHPAsCh HA €ro CUIy, OOHApyKHBAeT, U MO Mepe pas-
BUTHSI TIpaBa Bce Oosee u Oosiee, OCOOEHHO B MCKOHHBIX IS
npasa cdepax, re JTOMUHUPYIOT JIBa APYTUX 3JIEMEHTa "Tpo-
UIbl" — NTO3BOJICHUS U 3aIPEThl, PACCMATPUBAEMbIC B €IHH-
CTBE, HEUTO C60e, CaMOObImHOe, OMHOCAeecs UMEHHO K Npa-
8y KAK 0COOOMY U YHUKANbHOMY A6HEHUTO.

3o "cBoe", "caMOOBITHOE" CBEJNOCH B UCTOPHHU IPABa, B
€r0 MHOTOCJIO)KHOM Pa3BUTHH K JBYM NPOTHBOPEUMBBHIM, I1a-
panokcanbHbIM TeHAeHIsIM. K ToMy, 4TOOBI IpaBO HEM3MEHHO
COXPaHSJIO CBSI3b C TOCYAAPCTBOM, CO BCEM O€3YyCJIOBHO He-
O0OXOIUMBIM, YTO OHO JAeT MPaBy, H OMHOBPEMEHHO — YTO-
Obl OB MPONOJIKEH OTMEUEHHBIH paHee mporecc oTaudde-
peHruanuu (Ternepb — B cdepax, CONMPUKACAOINUXCS C MO-
JUTHUKOH), BCe OOJBIIEro OTYYKIEHHUS MpaBa OT WHBIX, T'e-
HETUYECKH "POAHBIX" IJIT HETO COLMAJBbHBIX PETYJISITOPOB.
U uToOBI Ha 3TOM MyTH MPOHCXOIMI KaK MOXKHO Ooyee 3Ha-
YUTEJIbHBIA OTPBIB MpaBa OT APYTUX COLMUAIBHBIX PEryJsITO-
pOB, B TOM 4HcIe (2 1O psAAy OTHOIIEHUH U "mpekne Bcero")
OT BJIACTU KaK TAKOBOH, OOpeTeHre mpaBoM CBOEro COOCTBEH-
HOro "CyBepeHHOro" OBbITHS U Pa3BUTHS — TAKOTO, KOTrNa ObI
MPaBO MOTJIO BO3BBICHTBHCS HAJ BJIACTBIO M B 3TOH IJIOCKOCTH
peannu3oBaTh CBOM COOCTBEHHBIN (HEMOCPEACTBEHHO MPABOBOI)
MOTEHIMAJI KaK COLUAJIBbHOTO PEryJaTopa, CBOE€ HCKOHHOE
npeaHa3HAYCHHE.
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IMostomy mpaBo, ynopsimouuBas, "UUBHIN3YsS" TOCyAap-
CTBEHHYIO JIESTENIbHOCTh, B KOHEUHOM UTOTe, Ha BBICOKOI CTY-
MEHU CBOErO PA3BHUTHS M CAMO OKA3bIBAETCSl PEryJISITOPOM
BBICOKOH COIMAJIbHOM 3HAYUMOCTH, HE YCTYTAOIINM, a B Psie
OTHOILIEHUU HPesOoCXO0suUM Pe2YJISAMUBHYIO CUYy 20Cyoap-
CMBEHHOI 61acmu Kax maxoeou. J{ns KOHKpEeTU3aluuu U Mo-
SICHEHUS TOJIbKO YTO MPUBEAECHHBIX COOOPaKEHUN — HECKOJIb-
KO moapoOHee O BJIACTH U MPaBe.

3. IlpaBo u Bnacth. Hago cpasy 3aMeTuTh, 4TO 37€Ch U
Janblie TOHSATHE "BIACTh" PacCMATPUBAETCS B JOCTATOYHO
CTPOTOM, a He B IIHUPOKOM 3HaudeHuu. [loHsTHem "Bmactp"
OXBATBIBAIOTCS HE BCE BHUIBI T'OCIOJCTBA, B TOM YHUCJIE HE
SKOHOMHYECKOE U HE NyXOBHOE MOAYMHEHUE JIoael (KoTo-
pbIe HEPENKO TaKKe MMEHYIOTCS "BIACThIO"), a TOJNBKO TOC-
MOJCTBO B O0JIACTH OpraHU3aLMK OOIIECTBEHHBIX OTHOIIEHUIM
U YIPABJIEHUs, T. €. TOCIOACTBO B 3HAYEHUU CUCTEMBbI ITOTUHU-
HEHUsI, IPU KOTOPOU BOJISI OAHHUX JIUI (BJIACTBYIOIIUX) SIBJISI-
€TCsl UMIIEPATUBHO 00s3aTeNIbHON ISl APyrux Jinil (TIOJBIIaC-
THBIX).

B ycnoBusix nuBuUIM3anuu, Korga cooOmecTBa pa3ym-
HBIX CYINECTB — JIFOJEH CTaNu BO BCE OONBbIIEH CTENEeHH CY-
[IECTBOBATh M PA3BHBATHCS HE TOJBKO HA HEMOCPEACTBEHHO
MPUPOJIHOM, HO U Ha CBOEW COOCTBEHHOU (4eIOBEUeCKOl) oc-
HOBE U KOrja, CTajio ObITh, COOOPA3HO C "3aMBICIOM MPUPO-
nbl" B TKaHb OOINECTBEHHOW JKU3HU HAYaJld MHTEHCUBHO, BO
BCce OonpInx MacmTadax BKIFOYATHCS NEHCTBEHHBIE (DOPMBI
pa3yMHOH, CBOOOIHOW, KOHKYPEHTHOU NEATEeTbHOCTH, CJIO-
JKUJIach HanOoJiee MOIIHASI Pa3HOBHIHOCTh BJIACTH B YKa3aH-
HOM BBIII€ 3HAYEHUU — BIIACTb HONUMUYECKAS, 20CYOAPCH-
BEHHCL.

MorymecTBo MOJUTHYECKON, MOCyAapCTBEHHON BJIACTH,
obpasyromel cTep:KeHb HOBOIO BCEOOIETEPPUTOPHUATBHOTO
WHCTUTYIIMOHHOTO OOPa30OBaHUs — TOCYApCTBa, KOHLIEHTPHU-
pyercs B ammapare, o0JiaarolleM WHCTPYMEHTAMU HaBSI3bI-
BaHMS BOJIM BJIACTBYIOINUX, MPEXKIE BCEr0 WHCTPYMEHTAMU
MPUHYKACHUS], a TAKKe MHCTUTYTAMH, CIIOCOOHBIMH MPUIATh
BOJI€ BJIACTBYIOIIUX 00Ie00s3aTeNbHbIN XapakTep. Hanbomee
MPUTOIHBIMU IJISI OCYIIECTBJICHUS TAaKUX LeJei, HApPsAay C
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LIEPKOBHBIMH YCTAHOBJICHMSIMH (M TIOHSITHO, KapaTeabHO-perl-
pPECCUBHBIMHU "pbhIYaramMu BJACTH"), OKA3aJUCh KaK pa3 3aKo-
HBI, YUPEKIEHUS FOPUCIUKINH, WUHbIE WHCTUTYTbI IMO3UTHB-
HOT'O TMpaBa, KOTOPBIE B 3TOH CBSI3M — C HEMAJIBIM yIIepOOM
st "CyBEepeHHOCTH" TIpaBa M MOHUMAHHS €ro COOCTBEHHOM
CHJIbI M JIOTUKA — TPENCTABISIIOTCS B KaYECTBE BCErO JIUIIb
"3J1€eMEHTa rOCyIapCTBEHHOMN BJIacTH".

[Monutnuueckas, rocyapcTBEHHAs BIACTb — H MO JIOTH-
Ke Belleil, u mo (akTaM HCTOPUH, PEATHSIM HALIETO CEroj-
HSIIHEro OBITHSI — JEHCTBUTENBHO CTaja TAKMM MOLIHBIM
(dakTopomM B 00IIECTBE, KOTOPBIH CMOCOOEH PAaCKPBbITH BO3-
MOKHOCTH, CHJIy W TpeaHa3HaYeHUe MO3UTHBHOTO IpaBa.
[Monutuyeckasi, TOCyJapCTBEHHAsI BJIACTh KakK ObI 1O camoi
CBOCH MpUpOAE MpeaHa3Ha4YeHa sl TOro, 4ToOBl JaBaTh
JKU3Hb MMO3UTUBHOMY IPaBY M 4epe3 CHCTEMY IPaBOOXPAHH-
TEJNBHBIX YUPEKICHHH, WHCTHTYTOB IOPUCIUKIMH OOecredn-
BaTh CTPOTYIO M CBOEBPEMEHHYIO PEATH3ALMIO FOPUINIECKHX
HOPM U TIPUHIIHIIOB.

B paccmarpuBaeMoil MIOCKOCTU CBSI3b IMOJUTHUYECKOH,
rOCyIapCTBEHHOW BJIACTH C MPABOM — CBsI3b OpraHUYHAs (KOH-
CTUTYTHBHAs), co3naromas caM (PeHOMEeH mpaBa U MPUAA0-
masi eMy 3Hau€HHue peajbHOro (akropa B MyOIMYHON KU3HU
obmectBa. Ee, rocygapcTBeHHON BjacTu, riiyOOKOe 3Ha4e-
HUE JUI PaBa MPOSIBIISIETCS] B ABYX OCHOBHBIX TUIOCKOCTSIX !

BO-TIEPBBIX, B TOM, YTO UMEHHO I'OCY/IapCTBEHHAs BIJIACTb
Yyepe3 CBOU aKThl (HOPMATHBHBIC, CyIeOHBIC) B YCIOBUSX LIU-
BIWJIM3ALUY TPUAAET U3BECTHBIM HOPMaM M MPHUHIIMIIAM Kade-
CTBa MO3UTHBHOIO IpaBa MpPEXIe BCEro BCEOOIIyI0 HOpMa-
TUBHOCTb, BO3MOKHOCTb CTPOTOH FOPUINYECKOH OIpeesieH-
HOCTHU COZIEPKaHHS PEryJUPOBaHUs, C 0oJiee IMHUPOKUX TO3U-
[UH — Ka4eCTBO WHCTUTYIIMOHHOCTH, a B 3TOW CBsI3U — my0-
JUYHOE TIPU3HAHUE U 001e00s13aTeIbHOCT,

BO-BTOPBIX, B TOM, YTO UMEHHO TI'OCyIapCTBEHHAsl BJIACThb
OCHAIAeT HEOOXOIUMBIMHU IMOJHOMOUYHUSIMH W HAJUJIEKAIIUMHU
CPeACTBAMH BO3IEHCTBHS MPABOOXPAHUTEIbHBIE YUPEKICHHUS,
OpraHbl OPHUCAUKLNY, MPABOCYAMs, a TAKXKE 4epe3 3aKOHBI,
UHbBIE IOPUANYECKIE (HOPMBI OTIpEeNsieT OCHOBAHUS U MOPS-
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JOK WX AESTEIbHOCTU, YTO U JAET 3HAUYHUTENbHBIC TapaHTUH
peanu3aiiy NPaBOBbIX YCTAHOBIICHUMN.

Ho BOT mapagokc — MOJUTHYECKAs, rOCYIapCTBEHHAs
BJIACTh, KOTOpAasi U JAeNaeT "MpaBO MPaBOM', B TO XKE& BpeMs
MpEeACTaBIsIeT COOOU s6IeHUe, 8 KAKOW-MO mMepe C HUM, C
NpasoM, HeCOBMeCmuMoe, SbICHIYnalouee N0 OMHOUEHUIO K
npasy 6 euoe NpomMuUeoGOPCMBEYIUe20, a NOPOoil YyHcO020, OC-
mpo epadicoedHozo haxmopa.

HcToku Takoi mapamoKCcalbHOCTH KPOKTCS B riyOOKOM
MPOTUBOPEYMBOCTH BJIACTU, B TOM, YTO, SIBJISISICh (B CBOUX
COLIMAJILHO OMPAaBIAHHBIX BEJMYMHAX) HEOOXOMUMBIM M KOH-
CTUTYTUBHBIM 3JIEMEHTOM OITHMAJbHON OpPraHHM3alldd >KU3HH
JFOAEH, ynpaBlieHus: OOLIECTBEHHBIMU AEIaMH, BJIacTh oOJa-
naeT "pUCKOBBIMH", KOBApHBIMHU, TOTEHIMAJIbHO OIMACHBIMH
Ka4ecTBaMHU — TEHAEHIUSIMH K "CaMOBO3pacTaHHMIO", K He-
YAEPKUMOM LIEHTPaIu3allii, HETEPIIUMOCTH K JHOOOH HHOM
Bracti. U 3TO co3maer ycnoBUsl M1 UMITYJIbChI AJIsT TOTO, YTO-
OBl B TIPOIIECCE YTBEPIKIECHUS U YIPOUEHUsST BJIACTH MOPOT CO-
LUAJIbHO OTMPAaBIaHHBIX BEJIMYUH HEPEAKO OKa3bIBAJICS MPOM-
JNEHHBIM, YTO MPEBpAllaeT BJIACTbh B CAMOJOBJICIOIIYIO, CaMO-
BO3PACTAIOIIYIO, aBTOPUTAPHYIO MO CBOWUM IOTEHLMAM CHITY.
Orcrona (Hapsiny € psiIOM APYTUX MPUYHH, W MPUPOIHBIX, U
COLMAJIbHBIX, W JIMYHOCTHBIX) aBTOPUTAPHBbIE U TOTAJUTAP-
Hbl€ TIOJIUTHYECKUE PEXKHUMBI, CTOJb IIMPOKO pacmpocTpa-
HEHHbIE JaX€ B YCJIOBHSIX 3aKOHOMEPHOTO TMepexofa ueso-
BEUECTBA K LIUBIJIM3ALUSIM IOCIEIOBATEIbHO AEMOKpPATUYEC-
Koro, nudepajspbHOro Thma. PexXuMbl, KOTOpbIE, o0peTas TeMm
WM UHBIM MyTEM JIETUTUMALIUIO B FOPUAUYECKUX YCTAHOBJIE-
HUSIX, TOJYYalOT B 3TOU CBSI3U HIMPOKHUE BO3MOXKHOCTH IJIsi
"3aKOHHOTO" HapalIMBaHUA MYTEM 3THUX JK€ YCTaHOBJICHHIT
CBOEH BJIACTHOM CHJIBI.

U cyts nena He B "xopowmux" wiam "mnoxux" NOASX,
CTOSIIIUX Y BJACTH (XOTS OTYACTH U B HUX Toke). CyTh nena B
CaMOl OpPraHHUKE BJIACTH, €€ BHYTPEHHUX 3aKOHOMEPHOCTSX,
UX MPOTHBOPEYMBON M KOBAPHOU JIOTHKE (3A€Ch YKE B JIOTH -
K€ BJIACTH).

DTH 3aKOHOMEPHOCTH MPOUCTEKAIOT, MO-BUANMOMY, W3
TOr0 0OCTOSITEIBCTBA, YTO BJIACTb 0€3 CTPEMIICHHS K TIOCTO-
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SSTHHOMY CBOE€MY CaMOYTBEPXKACHHIO U YIPOUYEHHIO TepsieT
IUHAMHU3M M COLUaNbHYIO Momb. OAHAKO, YBBI, 3TO XK€
CTpeMJICHHE, TIPU COLMAJIbHO HEOIMpPaBAAHHON KOHIICHTPALIMH
BJIACTH, T. €. 32 U3BECTHBIM MOPOroM, OOO3HAYAIOIIUM JIOCTH-
JKEHHE BJIACTBIO CBOEH KPUTHYECKOW MacChl, 00OpaYnuBaAETCs
KaK pa3 TeM, YTO BJIACTb MEPEXOAUT I'PaHb COLMAJBHOHN OIl-
PaBIaHHOCTU U CTAHOBHUTCS CAMOJIOBJICIOLIEH, TUPAHUUECKOMN
CHJION — T€M, YTO MOJKHO Ha3BaTb HPOKASAMUEM GIACHIU.

HNMeHHO TOTZA BJACTh MPHOOpETaeT NEeMOHUYECKHE, B
HEMAJIOW CTETNeHU pPa3pyLIUTEIbHbIE KadyeCTBa, OHA CTAHO-
BUTCSI CHJIOH, OTJIUYAIOLIEHCS HEOAOJUMbIMU UMIYJIbCAMHU K
JIajbHEWIEMy, U MPUTOM HEOTPaHHUUYEHHOMY, Bce OoJjiee HH-
TEHCUBHOMY POCTY, K TIPHIAHUIO CBOEMY UMIIEPATUBHOMY CTa-
TYyCy CBOMCTBA UCKJIFOYUTEIbHOCTU, HEKOU CBSITOCTH, HETJIEH-
HOCTH M HEMPUKOCHOBEHHOCTH, K CBOEMY BO3BEJIMUYMBAHHUIO U
YBEKOBEYMBAHUIO, K OTTOPKEHHIO B MPOCTPAHCTBE CBOETO
JIeMcTBUs TF000M WHOM BJIACTH, BCETO TOrO, YTO MEIIAET €€
(HYHKLIMOHUPOBAHUIO M YIPOYKAET MOJOKEHUIO BJIACTBYIOIIHMX
mui. Ha 3Toif ocHOBe O0OCTPSIIOTCS, OBITb MOJKET, CaMble
CHJIbHBIE YeJIOBEYECKHE SMOIIMU. HACJIaXIAEHUE BJIACTHIO H,
41O emie OoJiee TCUXOJOTUYECKH M COIUANBHO 3HAYMMO,
JKaXKJ1a BJIACTU, CTPEMJIEHUE, HE CUMUTASICh HU C 4YeM, OBJa-
JIeTh BJIACTHIO WJIM JIFOOOW IIEHOW ee yaepskaTh, elle OoJiee
YCHJINTh — OJIHA U3 CaMbIX MOTYIIECTBEHHBIX 3€MHBIX CTpacC-
Tel, UCTOYHUK OCTPBIX Apam, MOTPACEHUH, MEePEJOMOB B
JKU3HU U CyIb0Oe JF0IeH, EeIbIX CTPaH U IIUBUIU3AIUN.

Takoro pona 3ampenesibHble UMITYJIbChI U TTOPBIBBI K HE-
MPEPHIBHOMY CaMOBO3PACTAHUIO BJIACTH TMOJYYAOT IMOPOU H3-
BECTHOE "MoOpasibHOe ompasraHue" (K COXXaJeHHIO, MPH CO-
NEWCTBUU PEJIUTHH, LEPKOBHBIX MHCTHUTYTOB, a MOAYAC B CO-
BPEMEHHBIX YCJOBHUSIX CTOPOHHUKOB YCKOPEHHBIX JIHOEpasib-
HBIX TpeoOpa3oBaHHii), OCOOEHHO B yCJIOBHUSIX, KOTAa B JaH-
HOM OOIIECTBE CYIIECTBYIOT BHYTPEHHHE WJIM BHELIHHE TPY/-
HOCTH, MPOOJIEMbI WJIM KOT/Ia W3BECTHBIE TPYIIIbI JIFOEH, OB-
JAAEBIINX BJIACTBHIO, TOAYMHSIIOT €€ TPYMNIOBBbIM, Y3KOKJIAC-
COBBIM, STHUYECKUM, LIEPKOBHBIM, HJI€OJIOTO-TOKTPUHEPCKHUM,
a TO U MPOCTO YTONMHYECKUM, (PAHTACTUYECKUM LIEJISIM WU
Jla’ke CBOMM IMPOU3BOJIbHBIM "XOTEHUSAM", KalpU3aM.
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W BOT Ha 3TOM MyTH CaMOBO3PACTAHMS U OKECTOUEHUS
BJIACTH OCHOBHBIM NPEnsIMCcmeuem, Pakxmopom, 8 KaKoii-mo
Mepe CHOCOOHBIM NepeKpvimb NyMb He2AMUBHbIM MEeHOeH-
yusM GIacmu, HApsOy C BbICOKOL MOPAILIO U PA36UMOIL Oy-
XOBHOCMbIO, CMAHOBUMCS ONU3KUT K GIACMU COYUAIbHBLI
UHCIMUMYM, 8 U3BECHHOM CMbICIe Oemuiye Camoll 61acmu —
npaso.

Yem 3710 00bsicHUTH? JIByMSI OCHOBHBIMHU ITPUYMHAMH.

Bo-niepBbIX, TeM, YTO 3aKOHBI, OPUCAUKLIUOHHAS, Mpa-
BOCYIHAsI NEATENbHOCTh (KpaiiHe HeoOXOmuMble, HE3aMEHU-
MbI€ IJIs1 BIACTH) UMEIOT B TO K€ BpEeMsl [0 CBOEH Mpupoae
U CyTH WHOe, "CcBOe" mpemHa3HaYeHHe, CBOIO JIOTHKY, KOTO-
pele ¥ OarT O ceOe 3HATH B XOJ€ MPABOBOTO PA3BUTHUS U
KOTOpBIE JaJIeKO He BCEraa HaXOASTCS B COTJIACHHU C TPUTS-
3aHUSIMU U YCTPEMJICHUSIMH BJIACTU, CKJIOHHOM peliaTh >KU3-
HEHHbIE MPOOJIEeMbl BOJIEBBIM MPUKA30M U AAMUHHUCTPATUB-
HbIM YCMOTPEHHEM .

Bo-BTOpBIX, T€M, YTO MPaBO OTHOCHUTCS K YHCIYy TeX
HEMHOTHX BHELIHUX COLHAJbHBIX (DAaKTOPOB, KOTOpbIE Ojaro-
JIapsi CBOUM CBOKMCTBaM CHOCOOHBI CBECTH BJIACTb K COLMAJIb-
HO ONpaBJIAaHHBIM BEJIMYUHAM, "YMHUPUTB" BIIACTh, CHATh WUJIU
pPe3KO OTpPaHUYHUTh €€ KpaiiHhe, COLMAJbHO OMAaCHBbIE, pa3-
PYLIUTEIbHBIE TIPOSBICHUS.

Bor u mosjy4aercs, 4TO He TOJBKO BJIACTb B Hpoyecce
cBOEro (yHKUUOHUPOBAHUS BCTPEYAETCS C MPEMSTCTBUEM —
CO CBOEHPABHBIM, HE BCErJa MOCJYUIHBIM CBOUM JETHIIEM,
HETOJATIIMBOM "TIPaBOBOM MaTepuer', HO W MPaBO, CO CBOEH
CTOPOHBI, BBICTYIAET B OTHOIIEHUH BJIACTH B BHUJE MPOTHBO-
OopcTByromero ¢gakropa, HalpaBJIEHHOIO Ha pelieHue "CBO-
ux", MPaBOBBIX 33734 U IUIKOC K TOMY Ha TO, YTOOBI MPU JIOC-
TaTOYHO BBICOKOM YPOBHE AEMOKPATUYECKOrO M IMPABOBOIO
pa3BHUTHS OOIIECTBA YMHPHUTD, 00y3/1aTh BJIACTh.

" Ha 3To 0OpamicHO BHMMAHHME B HAyKe, B JIATEPATYPE — H MPOILIOTO
BpemeHH (ILI. MonTteckbe), u HeiHemHET0. [To mucHmro K. [lItepHa, Hampu-
MEP, JAKE COBPEMCHHOE JEMOKPATHUYCCKOES T'OCYIAPCTBO TAPAHTHPYET H
3AIIMINACT MPABA JFOACH W OJHOBPEMCHHO SIBJISCTCS CHIIOH, OJIHIICTBOPSIEO-
el "IMPOTHBOCTOSHUE HMEHHO 3TOTO TOCYAAPCTBA OCHOBHBIM IpaBaM" (CM.:
Tocymapcreennoe mpaso ['epmanmm. T. 2. M., 1994, C. 185).
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CrnoBowM, mepen HaMU CJIOXKHAsI, MapagoKCalbHAs CUTya-
Y51, pa3pelieHrne KOTOPOil BO MHOIOM 3aBUCHUT OT MPUPOJIBI
U XapakTepa CYLIECTBYIOIIEr0 B AAHHOM OOINECTBE CTPOS,
MOJIUTHYECKOTO PEXUMa, U B OCOOEHHOCTH — OT "BEJTMYUHBI"
BJIACTH, YPOBHS M 00bEMa €€ KOHLEHTPALUU B CYIIECTBYIO-
IUX TOCYJAPCTBEHHBIX YUPEXKICHUAX M HWHCTUTYTaX, B HE
MEHbBIIEH CTeNeHH — OT AYXOBHOCTH OOIIECTBAa, YPOBHS €ro
JE€MOKPATHYECKOTO U HPABCTBEHHOTO COBEPIIECHCTRA.

[Ipu pasyMHO MPOrPECCUBHOM OOINECTBEHHOM CTpPOE, MpPHU
Pa3BUTOH TEMOKPATUYECKON M MPABOBOH KYJIbType, OCOOEH-
HO B YCJIOBUSIX PA36UMO20 2PANCOAHCKO20 001ecmed, BIaCTh
Onmaromapsi MPUBEPKEHHOCTH K AEMOKPATUYECKHM U BBICOKHUM
IOYXOBHBIM LIGHHOCTSIM yYMepsien CBOU UMIICPATHBHBIE aMH-
HUCTPATHBHO-TIPUKA3HbIE CTPeMJIeHUs, crepxuBaet ('ckpe-
sl cepane") CBOM BJIACTHBIE MOPBIBBI U BO UMSI OOIIECTBEH-
HOW TOJIB3bI BBOJHT BJIACTHO-MMIIEPATUBHYIO T'OCYAAapPCTBEH-
HYIO J€SITEIbHOCTb B CTPOTHUE PAMKH.

C 3TOil Henpl0 BBIPAOATHIBAIOTCS MOJUTUKO-TIPABOBBIE
WHCTUTYTHI (pasneNeHus BiacTel, ¢enepanu3Ma, pasbean-
HEHHsI TOCYJApCTBEHHOW W MYHHLMIIAJIBHON BIACTH U Ap.),
KOTOPBIE MPEMATCTBYIOT KOHLEHTPALMH BJIACTH U MpeBpaLie-
HUIO ee B camonosjermuii ¢pakrop. [TonoOHoe camoycmupe-
HUE BJIACTU NMPUOOpETaeT peasbHbI XapakTep B Pa3BUTOM
JIEeMOKPAaTUYECKOM OOINECTBE, I/ie MO CYLIECTBEHHBIM COIEp-
JKaTEJIbHBIM 3JIEMEHTaM TOCYOAapCTBEHHAs MOJIUTUKA U (PYHK-
LUOHHPOBaHUE OOJiee WJIM MEHee PAa3BUTOH HOPHUAHYECKON
cucteMbl coBnagaroT. M mMeHHO Toraa (MOT4YepKHY, B pa3BU-
TOM J€MOKPAaTUYECKOM OOINECTBE MPU YCTOWYHBOM MPABOBOM
nporpecce!) BbIpabaThIBAIOTCSA U MPUOOPETAIOT PeabHOE 3HA-
YeHHe MoJoXkeHus u (Gopmyssl 0 "mpaBoOBOM rocynapcrae”,
"BEepXOBEHCTBE Npasa", "MmpasjeHun npasa'.

IIpu Ttakom HOpMandbHOM, "HEnOBOM" B3aUMOAEHCTBUU
BJIACTH U TIPaBa, BIIOJIHE €CTECTBEHHOM IPH JAEMOKpaTHYeC-
KOM OOLIECTBEHHOM M T'OCYIApCTBEHHOM CTPOE, MPOUCXOIUT
UX B3aMIMHAsl MPUTHPKa U — OoJjiee TOro — B3auMHOE obora-
menne. [lonutuyeckas, rocyaapCTBEHHAs BJIACTb, €€ HOCH-
TEJIU MOJIyYarOT TBEPABIH HACTPOH Ha TO, YTOOBI YCMUPSITh U
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naxke oOy3nbiBaTh "cebs", cBom BiacTHeie mpereH3un. Co
CBOEI1 CTOPOHBI U NPABO, €r0 MPENCTABUTEIN U areHThl Mpe-
ONIOJIEBAIOT "MPABOBOH AKCTpeMU3M", KpalHOCTH (HhOpMAITU3-
Ma, Jpyrue TeHEBble CTOPOHBI IOPUANYECKON perjiaMeHTa-
L[UU Y€JIOBEUECKUX B3aMOOTHOLIEHUH.

ITo-uHomy yka3aHHas paHee MapagoKcajbHas CUTYyalus
HAaxXOIUT CBOE pa3pelleHne B OOIIecTBax, IZie BIAcTb Iepe-
LIarHyja COLMAJIBHO ONpPaBJAHHBINA MOPOr CBOEH KOHLIEHTpa-
LMK U B COJAEP’KaHUU BJIACTH JOMHUHHpYIOLIee 3HaAUE€HHUEe TpU-
O0peTarT aBTOPUTAPHBIE CTOPOHBI M TE€HACHLUU MU, XYKE
TOTO, BJACThb MOMAJAaeT MOJ 3TUAY I'PYNIOBBIX, Y3KOKJIACCO-
BBIX WJIM STHUYECKUX MHTEPECOB, JUUYHOCTHBIX YCTPEMIICHUM
U aMOUIMI TpaBUTENeH, JTOKTPHUHEPCKOH, YyTOMMUYECKOH HUAeO-
noruu. Ilpu TakoM MosnoXXeHUH Belleil BIacTh, U TaK KECTKO-
UMIIEpaTUBHAsI MO CBOUM IE€PBOPOAHBIM HMMIIyJbCaM U TEH-
NEHIUSIM, CTAHOBUTCS I10 OTHOIIEHUIO K IpaBy U BOBCE He-
YCTYITYUBOW, HETEPIIUMON — THUPAHUYECKOU.

B 3TOM ciiydae mpoMCXOIST MPOIECChl, OOpaTHBIE TEM,
KOTOPBIE XapaKTepHbI Uit OOLIECTB C Pa3BUTOH JEMOKpPATHU-
YECKOH U NMPaBOBOH KyJNbTypoul. BnacTe 31ech CTpEeMUTCS, U
3TO €l BO MHOIOM YAaeTCs, MOAYUHHUTH ceOe MpaBOBbIC WH-
CTUTYTHI, Tak "oOpabotaTh" MX W TakuM OOpa3oM BBECTU B
CYIIECTBYIOINYIO OOIIECTBEHHYIO U TOCYOApCTBEHHYIO CHCTE-
My, 4TOOBI OHM CTaJM IMOCHYIIHOW WIPYLIKOH B pyKax Bia-
CTBYIOIIUX TOCYAAPCTBEHHBIX U IMOJUTHUYECKUX YUPEKACHUIN
U MEePCOH, 0e3pONOTHO MPOBOAMIN (M, YTO HE MEHEE BAXKHO,
IOPUAMYECKH OMPAaBABIBAIHN WM AK€ BO3BEJMYHBAJIN) MPO-
M3BOJIbHBIE aKIMU BJIACTH, @ TO U €€ IPSMOM MPOU3BOII,
XOTEHUS U Kanpu3bl. 31eCh MPOUCXOAUT nedopMarus mpasa,
HEPEeIKO BEChbMa 3HAYMTENbHAs, KOTOpas MpH HeOJarompu-
SITHBIX TOJUTHYECKUX YCIOBHSIX BOOOINE MpEBpaIaeT MmpaBo
BOINIPEKU €ro CYTH, JIOTMKE, NCKOHHOMY IPEIHAa3HAuYEHUIO B
yIepOHYIO HOPHIHYECKYI0 CHCTEMY, a TO U B OIHMH JIMIIb
dernm, "macky mpasa", "BHIMMOCTb NpaBa', WJIH, MO HHOH
TEPMUHOJIOTUHU, B "MMUTALMOHHOE MpaBo" (YTO, B YACTHO-
CTH, B CBOEOOpa3HOIl (PopMe NEeMOHCTPUPYET PACCMOTPEH-
HbII paHee (eHOMeH — "BU3aHTHICKOE MpaBo”).
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W HakoHel, MyHKT, K KOTOPOMY XOTEJIOCh ObI MPUBJIEYb
>0 BHUMAHUE.

Kak MOKa3bIBAIOT bakTruvyeckue TaHHBIE
MOCJIETHETO BPEMEHH, MOIHBbIE U TMPECTHKHBIE ITPABOBBIC
no3yHrd ("mpaBoBOe rocynapcTro”, "BEPXOBEHCTBO Mmpasa',
"mpaBjeHHe IMpaBa",'nmpaBa dYenoBeKa" M UM aHAJIOTMYHBIE)
IIMPOKO W BOJILHO HCIOJB3YVIOTCS B PasHOOOpPa3HBIX
MOJUTUYECKUX  LEJSIX  PA3JIUYHBIMH  MOJUTUYECKHUMHU
cunamu, B Poccun, Hanmpumep, — OT KOMMYHO-PaIUKATIbHBIX,
OOJIBIIEBUCTCKUX A0 KapAUHAIBHO JOepaibHbIX. Hepenko ux
C HANOPOM MYyCKAKT B JEJIO U JUAEPHl TOCYAAPCTB, AAJEKO
HE BCeraa OTJIMY A0 IIHX CSI MOCJIeIOBATEIbHO
IEMOKPATUYECKUM PEKUMOM.

N 10 00CTOSATENBCTBO, YTO IMOAOOHBIE JIO3YHIH Cjaabo
peaNn3yrTCsl WM BOOOINE HE Peaju3yITCsS B XKU3HH, 3aMH-
TEPECOBAHHBIMU JIIOJBMU TIOPOH OOBSICHSIETCS HECOBEPIIEH-
CTBOM TMpaBa, HEAOCTAaTKaMu B paboTe 3aKOHOAATENbHBIX U
MIPABOOXPAHUTENIbHBIX YUYPEKICHUMA, YIYIICHUSIMUA TEX WU
WHBIX JOJDKHOCTHBIX JIUL. MeXAy TeM 3[eCb, Hapsay C yro-
MSIHYTBIMH OOCTOSIT€NIbCTBAMH, €CTh €Illeé U JOBOJIbHO JKeCT-
Kasi TyOUHHAsE 3aKOHOMEPHOCTD, CBOSI JIOTHKA, OTHOCSIIAsICS
K TpaBy, KOTopasi mo OOJNbIed 4YacTH He MPUHUMAETCS B
pacuet. IIpaso (npu BCeM CBOEM YHHUKAJIbHOM 3HAYEHUU —
CUJIbI, CIIOCOOHOW YCMUPUTh BJIACTh) He CHOCOOHO 0Opecmu
8bICOKOE MECMO 8 00UeCMBEHHOI HCU3HU, KOMOpoe Obl COOM-
8eMCMBOBANI0 KpUMEPUAM U CHAHOAPMAM HPABOBO2O 20CY-
oapcmea U 6epxXo8eHCmed nNpasa, eciu 6 OAHHOM 00uecmee
HONUMUYECKAs, 20CYOAPCMBEHHAs B1ACMY 3AHSNA A8MOPU-
MAPHO-OOMUHUPYIOUee NONIOHCEHUE U — YMO euje XyrHce —
HONOJICEHIE MOMANILHO 8CEMO2Ye20, MUPAHUYECKO20 DeNClU-
ma. To eCThb TOJUTHUYECKOTO PEKUMA, MPEBBIMIAKIIETO CO-
I[UAJILHO OMpaBAaHHbIA nopoF cyimecTByromed B JaHHOM 00-
mecTBe "MOTPeOHOCTH BO BIACTH' M HACTPOEHHOrO Ha TO,
9TOOBI MCIOJIb30BATh MOTYINECTBO BJIACTH B TPYIIOBBIX, Y3-
KOKJIACCOBBIX, 3THHYECKUX WM UICOJIOTMYECKUX HWHTEpecax,
a TIOPO — B JIMYHBIX LENAX (HACIAXKAECHUS OT BO3MOXKHOCTH
"MoymnpaBnsATh" B TOCyAapCTBE, YMOCHHS BIACTBIO, JHUYHOTO
oOorareHust).
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Takoii BnacTA HET NMPOTHUBOBECA, HeM TIO BO3NEHCTBYIO-
MM BO3MOKHOCTSIM HHUKAKOH aJbTePHATHBBL, U Haxe ¢op-
MaJIbHO YUYPEXKIEHHbIE HHCTUTYTHI MO YIOPSAOYEHHIO BJiac-
TH, BO3BEJECHHBbIE B PAHI KOHCTUTYLIMOHHBIX, — pa3Je/icHue
BJacTel, henepaansM U ap., — BO MHOTOM OKa3bIBAIOTCS Oec-
CUJIbHBIMHU, TaKMMHU, KOTJAA OHH MAaJiO-TOMaJly HEOTBPATHUMO
MEPEXOAT Ha MO3UIUH YTOAHUYECTBA BCECHIIBHOMY PEKUMY.
H BOT ¢ makoii BNacThIO IPaBO, CKOJIb ObI OHO HH OBLIO pa3-
BUTO M COBEPIIECHHO, CIPABUTLCS HE B cocTostHud. I[IpaBo B
oOrecTBe, B kKoTopoM nomuHupyer "bombmas «Bnacte" (Tuma
BJIACTH JUKTATYPHI MpoJieTapuaTa, (arirucTCKON TUKTATYPHI),
"ColabHO 00peUeHo": OHO B MIPUHIIUIIE HE B COCTOSIHUM CTaTh
MPaBOM B TaKOM OOINECTBE, B KOTOPOM YTBEPIKIAETCS BEPXO-
BEHCTBO MpaBa, MPaBJIeHHUE MpaBa. 37eCh MPABOBOE PAa3BUTHE
HE UMEET HaJIe)KHON ONMTUMHUCTUYSCKOMN MePCIIeKTUBBI.

Bwmecre ¢ Tem Takoro pona "oOpedeHHOCTh" — He abco-
JroTHas. BrroYeHne yKka3aHHBIX HHCTUTYTOB B 3aKOHBI, OCO-
Oenno B KoHCTUTYLHIO, MX COXpaHEHHe, yIopHasi padora mo
MPABOBOMY MPOCBEINEHUI0O — BCE 3TO CO3/aeT IUIAIIapMBl,
OTMIOPHBIE 3BEHBbS ISl MPUBHLIKAHUS K TIPABYy U — YTO elle
0oJiee CyLIeCTBEHHO — 00pb0bl 3a Npaso. Y XOTs TYT HYKHBI
U BpeMsi, U TOJBIKHHUKHU, U, YBBI, KEPTBBI (3a4aCTYIO HEMa-
Jble), a eie Oojiee — IJIOAOTBOPHBIE MPOLECCHI CTAHOBIIE-
HUS U Pa3BUTHUS BCErO KOMILUIEKCA UHCTUTYTOB COBPEMEHHO-
ro rpakJIaHCKOro o0InecTBa, MHOTO MyTH "yMUPEHHS Bac-
TH" ¥ YTBEPKIECHUS B JAHHOIN CTpaHE BEPXOBEHCTBA MpaBa
U, ClieoBaTeNbHO, "00IecTBa mpaBa" HeT.

§ 4. Mopasb u mpaBo

1. IIpaBo u Mopanb (KaK 3J1eMEHTbI COUHAJILHOTO pery-
auposaHus). C MaBHUX MOp B OOIIECTBEHHOM W HHIMBHIIY-
aJlbHOM CO3HAHUH JIIOJIeH yTBEPAHIOCHh MpPEACTaBICHUE O
MIPHOPUTETE B OOIIECTBE MOpAIU HaJ MPaBOBBIMU KPUTEPHUSI-
MU noBeneHus. JIOBOJIbHO 4acTO, BIJIOTH /IO HBIHEITHETO Bpe-
MEHH, TPaBO MOA TaKUM YIJIOM 3PEHHUS PacCMAaTPUBAETCS B
Ka4yeCTBe BCEro JIMIIb U3BECTHOTO "MUHUMYyMa MOpaiu".
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Bpewms riobanbHOro ¢aBura B UCTOPHH 4YE€IOBEYECTBA —
BpeMsl mepexofa OT TPATULHMOHHBIX K HOCIE006AMENbHO Ne-
MOKPAaTUYECKHUM, JTHOEpaNbHBIM ITUBUIH3ALUSAM — MOTPedO-
BaJIO MEPEOCMBICICHUS] YTBEPAUBIIUXCS TMPEICTABICHUN O
COOTHOIIIEHUH MpaBa U Mopajiu. Takoro mepeoCMBICICHUS,
KOTOpOE OTBeYaJI0 Obl OOBEKTUBHO HA3PEBIIUM U OOBEKTHUB-
HO TIPOUCXOISIINM MPOLIECCAM BO3BBIIIEHUS MPABa B JKU3HH
00111eCTBa, B )KU3HH JIFOJIEH.

CBoero pona KyJbMUHAILMEH 3TOTO MEPEOCMBICICHUS U
CTajlla Ta CTOpPOHA PacCMATPUBAEMOrO B STOW YaCTH KHUTH
mpouecca "orauddepeHnuanuu”, B pe3yabraTe KOTOPOro
MPaBOBbIE CPEACTBA U MEXaHU3MbI Bce OoJjiee "BBICBOOOKIA-
I0TCA" OT MOpPAJILHOTO COMPOBOKACHHS M OINEKH, Bce Oolee
o0peTarT CBOE COOCTBEHHOE OBITHE U CBOK COOCTBEHHYVIO,
HE YCTYNAIOIIy MOpaiu (a B 4eM-TO, BEChbMa CYIIECTBEH-
HOM, €€ MPEeBOCXOASINYI0), COLUATBHYIO [IEHHOCTD.

HNmMeHHO 37€Ch, B TAKOM BO3BBIIIEHUH TpaBa (CienoBa-
TEJIbHO, B CBOEr0O ponaa "ypaBHEHHMH" MOpaMd U IpaBa), HAIO
BUJIETh [IEHTPAIBHBIA MYHKT Pa3BUTHUS OOIIETEOPETUYECKUX
1 puIocoPCKUX B3IJISAOB HA JAHHYIO TPy MpodiieM ¢ mo-
3ULIUNA COBPEMEHHOW HayKu. A 3TO B HEMAaJIOH CTETIEHU CBsI3a-
HO C MPOLECCOM BBICBOOOXKIEHHUS MPABOTIOHUMAHUS OT Y3KO-
STUYECKOTO HCTOJKOBAHUS U Y3KOITHYECKUX OLICHOK sBJie-
HUI TTPaBOBOM AEHCTBUTENBbHOCTH, MPUIAAHUS UM CaMOCTOSI-
TEJIbHOTO, "CYBEepEHHOTO" 3HAUCHMUSI.

Bonee neranpHasi XapakTepUCTHUKA MPUBEACHHOI'O MOJIO-
JKEHUsI TIPeNroJjaraeT pa3BUTHE U YTOUHEHHE psima odimere-
OpEeTHUYEeCKUX BOMPOCOB. B ToM uucie o nuddepeHumupoan-
HOM TIOAXOJ€ TP OCBEIIEHUH COOTHOIIECHHS] MOPAJH U Tpa-
Ba, 0 OoJiee OCHOBATEJILHOM OCBELIEHUHU, C OJHOU CTOPO-
HbI, €UHCTBA, a C APYroll — pa3uuuil MEXKIy STUMHU B3au-
MOCBSI3AHHBIMH SIBJICHUSIMU COLIMAILHON AEHCTBUTENHHOCTH.

2. AcnekTtbl anddepeHunanun. XapakTepucTuka Mopa-
JM B €€ COOTHOLICHUH C MPaBOM TpedyeT B MEPBYIO OUepenb
TOTO, YTOOBI C HEOOXOMUMON CTPOTOCTHIO Pa3jIMyaTh T€ MU
UHbIE CTOPOHBI U BHYTPEHHUE MOApPA3AeNIEHUs] paccMaTpUBa-
eMbIX siBJieHui. lHaue — OpHeHTHUPOBKA HA OIHY JIHIIb, HE-
penKo abCOMOTU3UPOBAHHYIO UX CTOPOHY JIMIIAET BO3MOXK-




I'maBa 6. IMnepaTuBbl HUBIIH3ALMI H IIPABO 205

HOCTH BBIpaOOTaTh OOOOINEHHBIE XapaKTEPUCTUKH, HEOOXO-
OUMBIE JJTsl TIOCJIEI0OBATEIbHO HAYYHBIX Pa3pabOToK.

IIpexne Bcero cienyer Aep:kaTh B MaMSITH TO CBOEOO-
pasHOe, 4TO XapakTEepPHO Il ABYX OJU3KUX, YACTUYHO Ie-
PEKPEITUBAIOIITUXCSI KATETOPUH — MOPAIU U HPAGCMBEHHOC-
mu. C MO3HIUI FOPUAUYECKON TOrMaTHUKH, Ka3aJloch Obl, ISt
MIPABOBOM HAYKH MPEUMYIIECTBEHHOE BHUMAHUE AOJKHO ObITh
oOpallieHOo HEemOoCPEeACTBEHHO Ha HPABCTBEHHOCTb (OHA, OCBe-
mast "Hpasbl", COCPEIOTOUYCHA Ha CAMHX STHYECKHUX KaTero-
PUSIX: COPaBEmJIMBOCTh, A00pO, 3710 U ap.). OmgHaKo mpu Ha-
L[EJICHHOCTH Ha PAacCMOTPEHUE COBPEMEHHOI'O TpaBa, BCE
OoJiee CBSI3BIBAIOLIETO CBOE OBITHE C aBTOHOMHOUN JIMYHOC-
ThIO, €€ BHYTPEHHHUM MHUPOM, Ha IEPBbIA IJIAaH BBHICTYIAET
MoOpalb, kKomopas 4depe3 "sromeHtpusMm", "mMoe TenecHoe"
BBIBOIUT (PrytococKo-nMpaBOBOil aHAIHM3 HA MJIOCKOCTDb JKU3-
HEHHBIX peajinii, BeChMa 3HaYMMBIX JJIs MpaBa Ha COBPEMEH-
HOU CTamuu pa3BUTHS OOIIECTBA.

B camoii ke Mopanu npencTaBisieTcsl KpalHe CyIeCTBEH-
HBIM Pa3in4yaTh €€ yposuu (MPUUEM TaK, YTO YPOBEHb BOBCE
HE TpenonpenessieT OONMbIIYIO WM MEHBIIYI 3HAYUMOCTh MO-
paju O/is1 paBa, COOTHOIIEHNE 3/1€Ch, KAK Mbl YBHIHM, HE-
pPenKo mapajaoKkcaibHOe, 00paTHOE OYEBUIHOMY ).

B mopanu pemaroimgee 3HauYeHHE UMEET YPOBEHb 3Jie-
MEHTapHBbIX MOpPaJbHBIX (HPAaBCTBEHHBIX) TPeOOBAHMI, UMIIE-
paTHUBOB, MakcHuM, 3amoBeaeii”. Snpom ux B o0IecTBax C
XPUCTHAHCKOMN KYJIbTYPOH SIBJIAOTCA XPUCTOBBI 3aIOBEIU-OT-
KPOBEHHUS, CKOHIIEHTPUPOBABINKE B MPEAEIbHO KPaTKUX
(dbopMysiaX COKPOBEHHbIE [IEHHOCTH MCTUHHO TYXOBHOW YeJo-
BEYHOCTH.

Kak 3TO HH MOKa)KeTCs CTPaHHBIM, HACTOPOKEHHOE, a B
YeM-TO W KPUTHYECKOE OTHOILIEHHE OJKHBI BBI3BIBATH MO-
paJibHbIE IIEHHOCTH W HJ€AJIbl, 4YaCTO MOJYYarolue PeTUru-
O3HYIO WJIM MHYK) HACOJOTHYECKYI0 HHTEPIPETALUI0 U COOT-
BETCTBYIOIIYIO OLIEHKY B KauecTBe "BbICOKHX'", "BBICIIUX";
takue kak Crnacenue, OcBobOoxkneHue ot 3j1a, BceoOinee

Xa6epMac}0 Jemokpatus. Pazym. H‘paBCTBeHHOCTB M., 1995.C. 14.

ZTam xe. C. 15—16. Asrop 3ameuact; "MopasbHbIC 3AI0BETH — 3TO KATE
TOPHYCCKHE, HITA O3y CIIOBHBIC, HMIICPATUBEI, TIPSIMO BBIPAKAFOIIHE 3HA
YCHHUC HOPMBI HITH HMIUTHIUTHO HMCromue kK HuM otHomeHue" (C. 16).
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CYacTbe, WHbIE, TIOPO MECCHaHCKUe ompeneaeHus. Mx coor-
HECEHHE C MpaBoM — ocTpas npodiema, Tpedyroias Oojee
noapoOHoro pasdbopa u "BbIXxoma" Ha NEWCTBUTENHHO BBIC-
[IMe MOpPaJibHbIe LIEHHOCTH U uaeasbl (00 3TOM — Jajblie).

Heobxonumo nep»xath B Toyie 3peHUst u ouggepenyua-
yuro 6 npaege, cpoeobpazue ero CTPYKTYPHBIX MOIpa3ie-
JICHUM.

B nuteparype ¢ maBHEro BpeMeHH B3aUMOCBSI3b pac-
CMATPUBAEMBIX HOPMATHBHO-IEHHOCTHBIX PETyJISITOPOB —
MOpaJIM W TpaBa — OCBEIIAETCs IJIaBHBIM 00pa3oM IMOA yr-
JIOM 3pEHHsI yTrOJOBHO-IPaBOBOW mnpobiaeMaTwku. [leicTBu-
TEJBHO, C TEHETHYECKOH CTOPOHBI UMEHHO YTOJIOBHO-HOpPMA-
TUBHAsl PerJIAMEHTALMsI JIIOJACKUX TIOCTYIKOB W YTOJIOBHOE
npeciieoBaHne HauOoJiee TECHO, MO CPABHEHUIO C WHBIMHU
noApasAeJeHUsIMA CUCTEMbI MPaBa, CBA3AHBI C MOPAJBIO.
VY ClIoBUST HOPMaJbHOM JKU3HENESTENIbHOCTH JIoAel, Tpedy-
I0I[e OTBETCTBEHHOCTH YEJIOBEKAa 3a CBOE€ MOBeAeHHe, OJu-
KaWmuM 00pa3oM BBIPAKAIOTCS B MOPAJIU, U JIMIIb TOTOM B
MOpajibHO OTPabOTaHHOM BHJE BOCIPUHUMAIOTCS TOCyAap-
CTBOM, B pe3yJibTaTe€ 4ero BO MHOIOM U oOpasyercs "Kpu-
MUHAJIMUCTHYECKAasl 4acTh" MPaBOBOM MaTE€PUH — YTOJIOBHOE
MPaBO M MPUMBIKAKOIIUE K HEMY MPABOBbIE MOAPA3IEIICHHUS
(B TOM 4YHCJIE YrOJIOBHO-UCIIOJIHUTENBHOE, TEHUTEHIMAPHOE
TPaBo).

K coxanenuro, mpu 3ToM He oOpalaercs BHUMaHUE Ha
TO, YTO JAHHOE TOJpa3lesieHHe MPaBOBOW MaTepuu B 0OOJIb-
nieii Mepe OTHOCHUTCSI HEMOCPENCTBEHHO K TOCYIapCTBY, €ro
3aMpPeTUTENbHO-KApaTEbHONH AEATEIbHOCTH, SBISETCS €€
IOPUAN3UPOBAHHBIM MPOIOJIKEHHUEM, KOTJa 3aKOH, WHBIE Ipa-
BOBBbIE (DOPMBI, UX PETyJISITUBHbIE OCOOCHHOCTH TOJBKO HC-
MOJIL3YVIOTCS U TIO-FOPUAUYECKU YIIOPSIIOYHBAIOTCS B COOTBET-
CTBUU ¢ TPeOOBAHUSIMHU FOCYIaPCTBEHHO MPU3HAHHON MOpaiu
U TOCYIapCTBEHHbIMH WHTepecaMu. Bo3HUKaromue 31ech OT-
pacii U UHCTUTYTHl MMEIOT MyOJUYHO-MPABOBYIO MPUPOLY,
BBISIBJISIFOIIYIO C MPEAENbHONH OTYETIUBOCTHE) CBOU BJIACTHO-
NPUHYIUTENbHbIE YepThl. [IpUMEHUTEIPHO K HaHHOU, my0-
JUYHO-MPaBOBO# cdepe, MEHCTBUTENHHO, €CTb H3BECTHBIE
OCHOBaHHS YCMAaTPUBATh B OPUIMYECKHUX 3aMPETUTEIHLHO-KA-
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paTeNbHBIX YCTAHOBJICHUSIX TOJBKO "MHUHUMYM Mopaiu' u
BOOOIIE BUETh B MOpaju "OCHOBY TipaBa'.

Mexny TeM BCsl CIOXKHOCTb HPOOJIEMbl COOTHOIIEHUS
IpaBa C MOPAJIbIO, a OTCIOAA BbIpa0OTKa OOLIETEOPETHYECKO -
ro MOAXO/a K €€ PEeIIeHHI0, Hd CAMOM JieJie KacaeTcsl MepBo-
POAHBIX, HICKOHHO OPraHMYECKHUX MOAPA3ACICHHIA paBa, pu-
3BAHHBIX HOPUAMYECKH OIMOCPEICTBOBATh U TaPAaHTHUPOBATH
CaMOCTOSITEIIBHYIO JIESITENIbHOCTh U cBOOONY Jronel. [ maBHbIM
00pa3oM — Tex MOIpa3AeNieHuil, B KOTOPBIX 3aKPEIUIIOTCS
OCHOBHBIE MHCTUTYTBI JKU3HEAEATEIBHOCTH JIFOACH, HOPMAaJIb-
HOro (PYHKLHMOHHUPOBAHHS COLMAJIBHOH CHUCTEMbI (B TEPBYIO
ouepenb — YacCTHOE MPaBO, & TAKXKE OTPACIM M MHCTUTYTBI,
MOCPENICTBOM KOTOPBIX OCYINECTBIISIFOTCSI MpaBa M CBOOOIBI
YeJIOBEKA, HE3aBHUCHMOE MIPABOCYAHE).

3. Bonnpockl equHcTBAa MOpaau U npasa. C TOUKH 3peHUs
oOmiell CUCTeMbl LIEHHOCTEH, CIIOKMBLIEHCS B COBPEMEHHOM
o61IecTBe, MPaBO JOMKHO OTBEYATh TPeGOBAHMSM MOPAIH .
Ho nanexo He BceM M He BCAKHM U Te€M Oojiee — HE UEO-
JIOTU3MPOBAHHBIM (TAaKHUM Kak TpeOOBaHUS CPEIHEBEKOBOM
WHKBU3ULIUH, PACOBOTO MPEBOCXOACTBA, "KOMMYHHCTHYECKOM
Mopajin"), He HEKMM HIEOJOTU3MPOBAHHO "BhICIIUM"' — Ta-
kuM kak Crnacenme, OcBoOoOkIeHHe OT 3ja, BceoOlee cuac-
Tb€, MHBbIM, TIOPOH MeCCHaHCKOro nopsiaka. Kakum ke B 00-
JacTU Mopaiu TPeOOBAaHUSAM JOJIKHO COOTBETCTBOBATH
npaso?

[Ipexxne Bcero — odwenpunamoim, 0bUeUeN08eYeCKUM,
NeMEHMAPHBIM DMUYECKUM MPeOOBAHUAM, COOMBEMCMEYI0-
WUM OCHOBHBIM HAYANAM XPUCIMUAHCKOU Kyasmypul (WIH
KYJIBTYP, OJHOIOPSIAKOBBIX 10 MOPAJIbHBIM LIEHHOCTSIM, B TOM
YHUCJIe KyJIbTypbl KOHpynHaHcTBa, Oyaan3ma, uciama).

IIpu 3TOM 3yeMeHTapHBIe OOIIeueoBeYecKue TpedoBa-
HUs, OCHOBaHHbIE Ha XPHUCTOBBIX 3amoBensx ("He ykpanu",
"He yOmii" U T. A.), NPUHIUIHAIBHO BaJKHBI IO CAMOI CBOEH

" Tlo mucHmo B. A. TymaHOBa, "IpaBo BO BCEX €TO MPOSIBICHINIX — KAK
HOPMATHBHAS CHCTEMA, ABWXKCHHC OOIMICCTBCHHBIX OTHOIICHHM, MPABOCY-
JHC — JIOJDKHO OBITH MPOHHM3AHO HPABCTBECHHOCTBHIO. BHYTPECHHSASI MOPATh-
HOCTb IIPABA — OJHO M3 BAKHCHINHMX VCIOBHH ero 3G ¢ekTuBHOCTH"(CM.:
Tymarnos B. A. TIpaBoBOM HHUTHIN3M B HCTOPHKO-HICOJOTHUYCCKOM PAKyP-
ce // Tocymapcto u mpaso. 1993, Ne 3. C. 68).



208 Yacrs II. Teopus npasa. HoBeie oaxoast

ryOMHHOW CyTH. OHH B O3TOH CBOEW MIIyOMHHOW CyTH
noavYac B TMOJIHOH Mepe pPacKPBIBAIOTCS UMEHHO ceilvac, B
COBPEMEHHYI »310Xy. B TO ke Bpems »3JeMeHTapHbIe
obmieuenoBeyeckne TpeOOBAHMS, M3APEBJIC yTBEPAHBIIUECS
B ObITHH U 00pase KU3HHM JIIOJeH, HE CBOIATCSA K HUM OJTHUM,
a TpencTaBisOT coboll Oojee KOHKPETU3MPOBAHHBIE W
pa3BepHYTbIE HOPMATUBHBIE TOJOKEHHS, TAKUE CBA3AHHBIC
c COBPEMEHHBIM yPOBHEM LMBUJIH3ALIHH, KaK
n00pOCOBECTHOCTb, BEpa B JIaHHOE CJIOBO, YYBCTBO
NEePCOHAJIbHON  OTBETCTBEHHOCTH 34 CBOU  IOCTYIIKH,
OTKPBITOE MPU3HAHUE CBOEH BUHBI U JIPyTHE, U3 TOTO XKe
psina.

Pemaromum moctynaTom, onpeneisiomuM caM (peHoOMeH
npaBa, OCTAETCsl BOIUIOIIEHHE B MPABOBOH MAaTEpUH, BO BCEX
€ro Mojpa3fesieHusIx TpeOOBaHUE CHPABEONUBOCHI, PABHOU
Mepbl M PABHOTO IOPUANYECKOTO MOIXOAA, KOTOPOE B IOPH-
IMYECKOH 00JacTH TpaHCPOPMHUPYETCsS B BaKHEHIIEe MPaBo-
BOE Ha4YajJ0 — HEOOXOIUMOCTb PAGHOGECHOCHI, PABEHCTBA
BCEX MEPEea 3aKOHOM U CYJIOM, a OTCIOJIa CHPABeOIN6020 Npasd
U CIPAaBEIJIMBOIO €ro TOPJKECTBA B INMPAKTUYECKUX JeNax U
KOH(IUKTAX — HPABOCYOUSL.

MopanbHOCTh MpaBa U B MEPBYIO OYepeb BBIPAKEHHE B
HEM Hadvaja CIpaBeIJIUBOCTH (ITHKO-FOpPUAMYECKOE TpeboBa-
HUE, KOTOPOE CO BCEH OUYEeBHUIHOCTHIO "BBINAET' MEHETHYEC-
Ky OOIIHOCTH TOTO M APYrOro) — TO OOCTOSITENILCTBO, KOTO-
poe CBUIETENbCTBYET O. HAJIMYUH y HUX €IUHOTO MPapOAHTe-
Js1 B CAMUX OCHOBAX YEJIOBEYECKOTO OBITHS.

Drta OOIMHOCTb, €IWHCTBO OTHOCSTCA HE TOJBKO K CO-
IEepKaHUI0 TPaBa KaK HOPMATHBHO-LIEHHOCTHOW PEryJIATHB-
HOW CHCTEMBI, T. €. K COAEPIKaHUIO 3aKOHOB, HHBIX HOPMATHB-
HBIX FOPUIMYECKUX TOKYMEHTOB, HO U K MPAaKTHKE WX peaju-
3am. Hemanoe 4MCIO HOPMAaTHBHBIX TOJIOKEHHH, COAEp-
JKALIMXCSI B 9TUX JOKYMEHTaX M MMEIOLIMX OLEHOYHBbIA Xa-
pakTep (Takux Kak "rpy0as HEOCTOPOXKHOCTB', "HCKIIOUM-
TeJIbHBIA MHU3M", "ockopOyeHue" W Apyrue aHaJOTUYHBIC
NOJIOXKEHHUST), MOTYT TPUOOPECTH HEOOXOAMMYIO ONpeNeieH-
HOCTh U PEATbHOE IOPUINYECKOE NeHCTBHE TOJBKO HA OCHO-
BE MOPaJIbHBIX KPUTEPUEB U MOPAJIbHBIX OLIEHOK. Ha ocHOBa-
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HUH 3THX K€ KPUTEPUEB M OLICHOK PELIAFOTCS MPUHLIUITHAIb -
HO BaXKHbIE FOPUAMYECKHE BOMPOCH PU PACCMOTPEHUH FOPU-
AUYECKUX JeJI, CBA3AHHBIX C HA3HAUYCHHEM Mep HOPUIUYEC-
KO OTBETCTBEHHOCTH, pa3Mepa BO3MEIIEHHUS 32 MPUYMHEHUE
HEMATEepUAIBHOIO BpPENa, PacTOpIKEHHEM Opaka, JIUIIEHHEeM
POAMTENBCKUX MPAB U T. 1.

Bo Bcex 3TUX M UM MONOOHBIX CIy4asx Mepel HaMu He
TOJIbKO KOHKPETHBIE CJIy4ad B3aUMOIEHCTBHUS MOPAIH H Ipa-
Ba, HO U CBUIETEIHCTBO TOTO, YTO MPABO IO CBOEH OpraHm-
K€ TMpeacTaByisieT co0O0#l siBJeHHE TIyOOKO MOpPaJbHOTO TO-
psiaka U ero (pyHKIMOHUPOBAHHE OKA3bIBAETCS HEBO3MOXK-
HbIM O€3 MpPsIMOTO BKJIFOYEHMs B TKaHb NPaBa MOPAJbHBIX
KPUTEPHEB U OLICHOK.

Hano 3ameTuTh BMECTE C T€M, UYTO MPHU XapaAKTEPHUCTH -
K€ COOTHOLIEHUS MpaBa U MOPAIH HEJb3sl yIyCKaTh U3 BHIY
HE TOJBKO paHee pPacCMOTpPEHHbIe mpouecchl otaudpdepeH-
LHALWH, HO U MPOLECCHl GCMPEYHO20 GIUAHUS NPABA HA MO-
pans U B 3TOH CBS3H TO OOCTOSITENBCTBO, YTO PEATHHOCTH
TOCIOJICTBYIOIEH MOpayiu, e (PaKTHYeCKOe BOIUIOIIEHHE B
JKI3HEHHBIX OTHOIIEHHSX B HEMAJIOH CTETEHH 3aBUCAT OT TOTO,
HACKOJIbKO JEHCTBEHHBIMU M PEAJIbHBIMU SIBJISIFOTCS B JaH-
HOM OOINEecTBE NMpaBOBbIE YCTAaHOBJICHUA. PakThl (M HALIUX
IHEH, ¥ MPOLUIOro) CBUAETEIBCTBYIOT O TOM, UYTO OOIIECTBO,
B KOTOPOM B Pe3yJIbTATE LeJICHANPABICHHBIX YCUIHHA yTBEp-
JWICSA YCTOMYUBBIN NPAaBONOPANOK, BXOAALINI B KPOBb U IJIOTh
OOIIECTBEHHON JKWU3HU, — 3TO OOLIECTBO, B KOTOPOM IOJIY-
YalOT Pa3BUTHE W HAYMHAIOT JOMHHUPOBATH TAKXKE U COOT-
BETCTBYIOIME MOpajbHble MpUHUMIBLL [IpudeM, kak cBUIE-
TEJbCTBYIOT HUCTOPHYECKHE [aHHbIE, B CAMOM NOHHMAaHHUH
MOpPaJIBHBIX MPUHIMIOB (B TOM YHCJIE PEITUTHO3HO-MOPAIb-
HBbIX) HAYMHAIOT CKa3bIBATHCS yTBEPAUBINHECS B OOIIECTBE
NPaBOBbIC HAYAJNA.

Hapsiny ¢ 0o0ycCJIOBJIEHHOCTBIO TIpaBa 3JIEMEHTAPHBIMHU,
00I11eYeIOBEYECKUMH MOPAJIbHBIME TPEOOBAHUSMH (C YYETOM
TE€X KOPPEKTUB, KOTOPBIE BBIPAYKAIOT BO3BBILICHHE IPaBa B
obmecrse, mpouecchl ornuddepeHuranum), CymecTByeT u
APYTOH MJIACT OTHOIIEHUH, XapaKTePU3YIOIINX 00YCIOBJICH-
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HOCTB TIPaBa MOPAJIbIO M—* MOPAJIBIO BBICIIEro mopsinka. B ka-
KOH-TO Mepe momoOHas "BhICIIas MOpajb" B HUIEOJIOTH3UPO-
BaHHOM W BCJIEJCTBHE 3TOr0 B ne(OPMUPOBAHHOM BHUIE Ha-
[1JIa OTPakKeHHe B yIIEPOHBIX MPEACTABICHHUSIX O MOPAIH KaK
Cnacenunn, OcBoboxaenuu or 31a, BceoOmeM cyacthbe
u T. 1. B nmeficTBUTENPHOCTH K€ TYT, MO BCEM JaHHBIM, MbI
BCTPEYAEMCS C 8bICULUMU MOPATbHbIMU KAMELOPUAMU MPAHC-
YeHOeHMHO20 XapaKkmepd, KOTOpble HYXKAAITCS B PaccMOT-
penuu Ha ypoBHe punocopun npasa [IIL. 16. 2].

4. CymecTBeHHbie pa3uuus. [Ipu BceM riryOOKOM B3au-
MOJEMCTBUY MOpAJId U MPaBa, MOJYYUBIINX KU3Hb OT OJTHO-
ro W TOTO K€ COIMAJIbLHOTO MPApOAMTENsi U OIUHAKOBO SIB-
JISTFOIIMXCSl HOPMATUBHO-LIEHHOCTHBIMU PETYJISITOPaMH, Heo0-
XOIMMO BMECTE C T€M BHUAEThb, YTO TO U APYroe Ha COBpe-
MEHHOM YPOBHE Pa3BUTHs (U B HI€a]e) — 3TO JIBE CAMOCTO-
SITEJIbHBIE, 3HAYUTENIbHO OTJIMYAOIIUECsS IPYT OT apyra, "Cy-
BEpEHHBbIEC" HOPMATHUBHBIE CUCTEMBI.

Tpu xapakTepHble YepThbI, OTIHYAIOIINE MOPAJIb U Mpa-
BO, SIBJISIIOTCST HanboJiee CyIEeCTBEHHBIMH

80-Nepe6vIX, MOpaNb 1EeyCTPEMIIEHa Ha TO, YTOOBI ujae-
anbl CIPaBEIIUBOCTH, M00pa, UHBbIE MOpabHbIE TPpeOOBAHUS
BO3JIEHCTBOBAIM Ha YEJIOBEKAa MPEUMYIIECTBEHHO UZHYMIPU,
yepe3 ero CO3HaHHWe, €ro NYXOBHBIA MHpP, MPU MOMOIIH CTH-
MYJIOB CO3HaHUs W OOmecTBeHHOro MHeHus. [IpaBo ke —
MPEUMYIIECTBEHHO PETyJISITOP GHeu(Hull, OH MPU3BAH pera-
MEHTHUPOBATH JIIOJCKHE, MOCTYNKU B chepe BHEIIHUX, Mpak-
TUYECKUX OTHOIEeHuH. [IpuyemM rmaBHbBIM 00pa3oM MyTeM yC-
TaHOBJIEHUs (HOPMAJIbHO-ONPEAEIEHHBIX, MHUCAHBIX HOPM, CO-
JEepPKAIUXCS B 3aKOHAX, WHBIX HOPMATHUBHO-00s13aTeNIbHBIX
OOKYMEHTaxX u (popMax, MOAAEP ) KUBAEMbIX BJIACTHIO,

80-6MOPBIX, MOPAJb — 3TO OOJIACTb YUCMO20 CO3HAHUA,
3aMKHYTasl Ha AYXOBHOW KM3HU JIFOAEH U He TpeOyromas o0si-
3aTEJIbHOTO BHEIIHETro, OOBEKTUBUPOBAHHOTO BBIPAKEHMUS
(XOTs 3aKperieHre MOpaJibHbIX TPpeOOBaHUN B M3BECTHBIX
JNOKYMEHTaX, MPEekAe BCEro PEIUTrHMO3HBIX MUCAHUSX, KaHO-
HaX, YCWJIMBaeT CWIy uX BosmewcTsus). [IpaBo ke — uH-
CMUMYYUOHHbI PETYJSITOP, OHO B Pa3BUTOM OOINECTBE BbI-
CTYMaeT KaK NUCAHOe Npaso, BXONSIIEee B JKU3Hb 001ecTBa B
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BU/Ie OOBEKTUBUPOBAHHOW PEATbHOCTH, YCTOHYHMBOH JOTMBI,
BCEH CHCTEMBI MPABOBBLIX CPEACTB, HE 3aBUCALLEH OT YbEro-
00 yCMOTpeHHs (YTO SIBJIIETCSl MPEANOChUTKON caMOl BO3-
MOJKHOCTH CTa0MJIM3UPYIOLIETO NEHCTBUS MpaBa — MPEIo-
CBUIKOH 3aKOHHOCTH);

6-mpemuux, COIepikaHue Mopanu Onukaimum obpa-
30M COCPENOTOUEHO Ha 0o/iee, 00A3AHHOCMSX, OMEEMCMEeH-
Hocmu moned 3a ceou moctynku. IIpaBo ke, BKIFO4ast 00-
IIMPHBIEC TJIACTBI 3aMPETUTENbHO-TIPEANUCHIBAIOIINX HOpMa-
THUBOB, TNPU3BAHO B IMEPBYI OdYepenpb "TOBOPUTH O IpaBax',
OHO C(OKYCHPOBAHO HAa O00360JMeHUAX, HA CYOBLEKMUBHBIX
NpAGOMOYUSAX OTAEIBHBIX JIML, HALEJEHO Ha TO, 4TOOBI OI-
peneniaTh U pUAHYECKH 00ecreunBaTh CTaTyC CYOBEKTOB,
UX OPUAMYECKHE BO3MOXHOCTU HJIM, HAMpPOTHUB, IOPHINYEC-
KM HEIONYyCTHMbIC, IOPUAMYECKH HEBO3MOXKHBIE (POPMBI H
CJly4au MOBEAEHMUSI.

Ha mocnenneli u3 yka3aHHBIX OCOOEHHOCTEH Mopanud U
npaBa XOTeJoch Obl cnenaTh yaapeHue. M 3To BaXXHO, OMU-
MO WHBIX TPUYHH, TIOTOMY, YTO HIMPOKO PACIPOCTPAHEHO U
MOPOH CYMTAETCS YyTh JIM HE aKCHMOMATHYHBI, OOIIENpPUHS-
TBIM MHEHHE O TOM, YTO MOpaJib — peryjsaTop Oosee Msr-
kuii, Ooee 4YeNOBeYHBIH, YCTYMYUBBIA U MOKJIAAUCTBIN, HE-
JKEJIU MPaBO C €ro CypOBBIMH MPOLEAypPaMH U CAHKIUSMHU.
U Gynro OBl TONBKO OHA, MOpaJib, JOCTOWHA BBICOKHX, Ha’Ke
NPEeBOCXOIHBIX OLeHOK. M OynTo Obl MMEHHO MOpalld yroro-
BaHa HamOoJiee 3HAYUTEJIbHAS MEPCIEKTHBA B Oyayluem, B
peleHuu Cy 0Bl YeIOBEKa U YeJIOBEYECTRA.

B nelicTBUTENBHOCTH K€ KapTUHA 37ech MHas1. Bo Bes-
KOM cllydae, He CTOJIb OJTHOTLJIAHOBAsI.

Kak 310 HM mapanmokcajapHO, Ha CaMOM Jiejie CypOBbIE U
JKECTKHE YEePThI MPaBa BO MHOT'OM KOPEHSATCS HE B YEM HHOM,
KaK B MOpajH, B €¢ OECKOMIPOMHCCHBIX, HEPEIKO MaKCHUMa-
JUCTCKUX, TpPEIeNbHbIX, (paHATHUHBIX TpeOoBaHMsX, Oe30r-
JSAHBIX UMIIepaTHBax. Bce meno numb B TOM, YTO 3TH Tpe-
OOBaHMSI U UMIIEPATHBBI, KOIMIa OHU "BBIXOAST" HA BJIACTb, U
371eCb, B JOINOJHEHHE K CBOEH KAaTErOpUYHOCTU IOJIyHaroT
KapaTeNbHOE MOAKPEIJIEHHE OT BJIACTU, KOTOpPasi UCIOJb3Y -
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€T — HEePEeIKO MO BOJbHOMY YCMOTPEHHIO, MO MAaKCUMY -
My — CBOM KapaTejbHble, MPUHYIUTEbHO-BIIACTHBIE TIpe-
poratusbl, 00JIeKasi CBOU BEJICHUS B OPUIUYECKYIO (opmy.

He MeHbIIyIO KE€CTKOCTh, BO BCAKOM Cjy4ae B HCTOPH-
YECKOM IIJIaHe, TMOJIy4aeT MOpayib B IEPKOBHO-PEIUTHO3HOM
chepe. 1 umeHHO TYT, B 00JNACTH KapaTeNbHOU NEATEebHOC-
TH TOCYIapCTBa U LIEPKOBHOW HEMPEKJIOHHOCTH, KOIZa BCTY-
MaroT B ACHCTBHE YrOJIOBHOE M aIMHHUCTPATUBHOE MPAaBO,
ApyTHe MPUMBIKAIOIINE K HUM MOAPA3IEIeHHs] CUCTEMBI TTpaBa
(a B IIpOIJIOM — CpeIHEBEKOBOE KAHOHHYECKOE MPaBO Kapa-
TEJIbHO-MHKBU3UTOPCKOTO TOJIKA)9 OKA3bIBAETCS, YTO MPABO
B PAaCCMAaTPUBAEMOM PaKypce, HAIOMHIO — B OCHOBHOM YTIO-
JIOBHOE MpPaBO, ACHCTBUTEJIBLHO BBICTYMAET B BHUJE HEKOEro
"MUHUMyMa MOpanu".

Hamnportus, eciu yk yMECTHO TOBOPHTH O IMpaBe CO CTO-
POHBI €r0 T'YMaHHCTUYECKOTO, YeJIOBEYECKOro MpeaHa3Have-
HUsI, €r0 MUCCHH B yTBEPKAEHHUHU JTUOEpaNbHbIX Hadal B
JKU3HH JIFOAEH, TO 3Ta CTOPOHA IOPHIUYECKOrO PeryupoBa-
HUSI HAXOJIUTCS B MHOM M3MEPEHHUH, B MHOW CHCTEMe KOOPIH-
HaT IO OTHOIIEHMIO K TOM, T7i€ MpaBo OJMKaHIIMM 00pa3oM,
XOTSl M 4epe3 BJIACTb, KOHTAKTHPYET ¢ Mopanbio. [Ipudem
UMEHHO B TOM HU3MEPEHUH, B TOW IMJIOCKOCTU, KOTOPBIE SIBJIS-
I0TCS MICKOHHBIMH ISl TIPABA, OTHOCSATCSL K €ro MepBOPOIHOMN
CYTH.

DTO 1 eCTh "MpaBo Kak Mpapo", MPU3BAHHOE BbIPAXKATh
u obecrieynBaTh YMOPSIIOYEHHOE U OLIMBUJIM30BAaHHOE TIOBE-
J€HUE JIFOJIeH, BBICOKHUN CTAaTyC M JOCTOMHCTBO JUYHOCTU BO
BCexX c(hepax KU3HU OOINEeCTBA. DTa K€ CTOPOHA FOPUANYEC-
KOTrO peryJupoBaHus MMeeT cOOCTBeHHbIe TiyOokme olime-
YeJIoBeUeCKHe OCHOBAHUS, U OHA MO 3TOH MPHUYUHE, XOTS U
SIBJIIETCS TTPEAMETOM OLIEHKU C TOYKHU 3pEHUs OOIIenpu3HaH-
HBIX 3JIEMEHTAPHBIX MOpPaJbHbIX HOPM, BCE JK€ HE MOXKET
ObITh BBIBEAEHA M3 MOpajd, HE MOKET ObITb OXapaKTepu30-
BaHA B KA4YeCTBE TAKOTO PETYJISITUBHOTO SIBJIEHHS, OCHOBOH
KOTOPOTO SIBJIIETCS MOPAJb.

I'maBHOE k€, YTO B MOJIHOH Mepe COOTBETCTBYET U MpPO-
1eccam OOIIECTBEHHOTO PAa3BUTHS, U CrielU(pUIecKon JoTH-
Ke TpaBa — MpaBoOBble peannu Bce Oonee ornuddepeHu-
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pyroTcsi, oOpeTaroT B UCTOPUU TpaBa COOCTBEHHOE ObITHE,
Bce Oosiee "BBICBOOOKIAIOTCSA" OT HEKOEro, Ka3ajaoch Obl, He-
OTZETMMOTO COBMECTHOTO OBITHSI ¢ MOpPaJblO, CO BCE OOJb-
el OMpeAeNeHHOCThI) BBICTYMAIOT B KOPUAUYECKH YHUCTOM
BUZE, T. €. KaKk YHCTO€ MpaBo (YTO; MOMUMO BCEr0 WHOTO,
SIBJIACTCS. OJNArONIPUSITHON NPEANOChUIKON IS TIOJOTBOPHO-
ro, COOTBETCTBYIOLLIETO HOBOW 3M0X€ B3aUMOJCUCTBUS 3THX
onpenessFoImX GopM COHANbHON PETYIISIIIUN).

S. KoHuenrtya/ibHble H COUHAJIbHO-LEHHOCTHbIE XapaK-
TepucTuku., TakuMm 00pa3oM, ¢ KOHIENTya bHOU olliereope-
TUYECKON TOYKU 3PEHHS] MOpPajib U MPaBO — 3TO ABE OCO-
Oble, NyXOBHbBIE, LIEHHOCTHO-PETYJIATUBHBIE COIMAJIbHBIE 00-
JIACTH, 3aHUMAIOIIUE CAMOCTOSATEJbHbIE HUINU B KU3HU 00-
mecTBa. 10 €CTh TAaKOE MOJIOKEHHE B KOMILUIEKCE COLIHATBHBIX
SIBJIECHUM, KOTJa TJIaBHBIMH TNPUHLMIIAMUA WX COOTHOIICHHS
SIBJISTFOTCSL B3aMMOJEHCTBHE "Ha PaBHBIX" U B3aUMOIOMOJHS -
€MOCTb.

U B 5TO#1 CBsI3U HEOOXOMUMO C JOJIKHOH CTPOTOCTBIO OT-
JaBaTh SICHBIM OTYET B TOM, YTO HEraTHUBHbIE CTOPOHBI Xa-
pPaKTEpHBI HE TOJBKO IS OPUIUYECKOrO perynupoBanus (B
YaCTHOCTH, KpailHsAsA, MOpPOH mpeaesibHas (opMan3arus
MPaBOBBIX YCTAHOBJIEHUM, UX 3aBUCUMOCTb OT yYCMOTPEHUS
BJIACTH, CBOETO POia MPaBOBOW 3KCTPEMU3M), HO B HE MEHb-
e Mepe U JAJii MOpajid Kak HOPMATHUBHO-LIEHHOCTHOTO pe-
rynstopa. Hapsiny ¢ o0IienpuHATON U mepenoBOi MOpaibio
CYIIECTBYET U MOPOU COXPAHSAET KPENKue MO3ULINH MOpPaib
OTCTajasi, apxaudHasi, (PUKCUPYIOIIAs MOPSAKH, OTBEPrHY-
Thle UCTOpUEN U mporpeccoM. I'maBHOe ke — uaes NnepBeH-
CTBa MOpaj, ee Oe3rpaHUYHOrO TOCIOJCTBA MOXKET BHECTH
HEOMNPENENIEHHOCTD, a MOPOI M Xa0C B OOINECTBEHHYIO JKU3Hb,
CTaTh ONPABJATEIbHON OCHOBOM [JIs1 MPOU3BOJIbHBIX JE€HCTBUI.

VBB, clenyeT mpu3HATh, YTO 3THUYECKAas HACOJIOTHSA,
HETOMEPHO BO3BEIMUMBAIOIIAS MOpPadb KakK PEryysTop 4Ye-
JIOBEUECKUX MOCTYMNKOB, OCTA€TCS B CETOAHSIIHEH NEeNCTBU-
TEJIbHOCTH CEPbE3HON M B YEM-TO TPEBOXKHON PEaTbHOCTHIO.
B Hayke u OOIIECTBEHHOM MHEHUU €Ille He OCO3HAHO TO pe-
nraromee 00CTOSATEILCTBO B COOTHOLIEHUH MPaBa U MOPAJH,
B COOTBETCTBUH C KOTOPBIM MepBoe (MPaBo) SIBJISIETCS €CTe -
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CTBEHHOUW M HA/IEXKHOU OOUTENBIO MpaB, a BTOpoe (Mopajb) —
obuTenpl0 00s3aHHOCTEH (0Jra, MOJUKEHCTBOBAHUS, OTBET-
CTBEHHOCTH).

C yueroM 3TOro 0OCTOATENBCTBA, & TAK)KE MAKCHUMAJIH-
CTCKOW HMMIIEPATHBHOCTH MOpAJH, €€ M3BECTHOW Heompene-
J€HHOCTH, PAaCIUIBIBYATOCTH MO COAEPIKAHHUIO, €€ MPsIMOK
3aBHCHUMOCTH OT MHOTHX (DaKTOPOB IyXOBHOW M TOJUTHYEC-
KOHM JKM3HH, C y4E€TOM BCEro 3TOr0 Cama HJes MPUOPUTETa
MOpaJii HaJ MPaBOM MOXET BECTH U Ha NMPAKTHUKE BEAET K
psIly HEraTUBHBIX TOCIEACTBHIA — K YTBEP)KACHUIO UACH ma-
TepHAJIN3Ma, BMEILIATENbCTBA BCECHJIBHOTO TOCYJapCTBa BO
uMst 100pa M CHpaBeIMBOCTH B YAaCTHYIO JKH3Hb, MHJIOCTH
BMECTO CTPOrOro npasa u npasocyausi. C 5TUX MO3ULMHA cripa-
BeasuBbl cykaeHus 0. I'. Epmosa B oTHoweHuu "Mopanuc-
TUYECKON 3aKOHHOCTH', KOrja "HpPaBCTBEHHBIE MPENCTaBJIE-
HHsI O MPUHIIMIIAX MPaBa CIOCOOHBI MOJMEHHTD MPABO PA3HO-
00pa3HBIMU U MPOTUBOPEYHBBIMU MPEACTABICHUSIMHU O 100pe
Y 3JIe, CIPAaBEIJINBOM U HeCHpaBeI[J'II/IBOM"l.

Bnpouem, HEKOTOpbIe Opyrue BBIBOIABI M3 HACOJOTHUU
NPEBOCXOACTBA MOPAJIH, a TaKXKe€ HEKOTOpPble CBOCOOpa3HbIE,
NapaJioKCaIbHbIe CTOPOHBI MX COOTHOIIEHHs (KOrja MOopalib
"mposiBnsier ceda" B BbICIINX (PUIOCOPCKUX 3HAUEHUSIX) —
npeaMeT, Kak yXKe yIOMHHAJIOCh, 0coboro pasrosopa, u 00
3TOM — Jajblie, B TpeTbelt yactu kuuru [111. 16. 2].

A ceifdac crieayet cka3aTh O APYroil CTOPOHE MPOOJIEMBL.
Ckaszatp emie pa3 B CBSI3M C pacCMaTpHUBAaeMbIM BOIPOCOM O
BBICOKOM, HE3aMEHHMOM 3HAUYCHHH MpPaBa B )KU3HH JIIOJCH.
B ToM uucne u npu conoctasiieHHH ¢ Mopasibto. He ciyuaiiHo
rocyaapCTBEHHAsl BJACTh, MOAAEPKUBAs CBOEH KapaTeJlbHON
MOIIBIO ONPEAENIEHHBI KPYr MOpPaJbHBIX TPEOOBAHUI U UM-
nepaTHBOB, O0JIeKaeT UX B ropuanyueckyr popmy. Takum my-
TEM HE TOJIBKO NMPHUBOIATCS B NEHCTBHE NOCTOMHCTBA IpPaBa
(BceoOl1asi HOpMaTHBHOCTbD, OMPENETICHHOCTDb MO COMEPIKAHMIO,
rOCyJlapCTBEHHAs] TapaHTUPOBAHHOCTb), HO U TPH PEXHME
3aKOHHOCTH YIOPSIAOYMBAETCS BIIACTHO-IPUHYAUTENbHAS J1e-

11 9E Smé)% (I)O I ®unocodus mpasa (MaTepuaisl Jekumit). ExatrepuHOypr



I'maBa 6. IMniepaTuBBI HUBHIN3ALMH U IPABO 215

SITEIBHOCTh CaMOT0 FOCYAapcTBa M IUIIOC K TOMY BCell kapa-
TEJbHO-PENPECCUBHON MOJUTUKHU, YTBEPKAAOLIEH >KECTKUE
MOpaJibHble TpeOOBaHUs, NaeTCsl MPECTUIKHOE "MPaBOBOE
onpasaaHue”.

EcTh myHKT B CJIOXKHOM JTAOMPUHTE COOTHOLICHHUS MOpa-
JU U TpaBa, Ha KOTOPOM, MPOJOJIKas MPEUIECTBYIOIee U3-
JIOXKEHHE, CIeNyeT OCTAHOBHTBHCS 0C000. DTO cameble,, MOXKa-
nyH, TSXKKUE U3 TeX HEraTUBHBIX IOCJIEACTBUI, KOTOpBIE
MOTYT HaCTYNUTh B YCIOBHUSIX y3KO3THUECKOH HIEOJIOTUH —
MpU3HAHUE MPUOPUTETA U JOMHHHPOBAHHE MOpPAJIH B €€ CO-
OTHOILIEHUH C TIPABOM.

OueBUHO, YTO MPaBO, B TOM YUCIE U MPEUMYILIECTBEH-
HO "cuioele" oTpaciu (YrojJOBHOE U AJMUHUCTPATHBHOE
MpaBO, K HUM MPUMBIKAIOINE OTPACITH U HHCTUTYTHI) MOTYT
B TOW WJIM WHOW CTEMEeHH CIOCOOCTBOBATH BHEAPEHUIO B pe-
AJBHYIO JKU3Hb 3JIEMEHTAPHBIX, OOIIEUETOBEYECKUX MOPAJIb-
HBbIX HOPM H TpeOOBaHUIl — TOro "MHUHMMyMa", HA KOTOPOM
OHH MPU UJ€aJTbHOM BapUaHTE OCHOBAHBI.

Ho, cnpammuBaercs, AOMyCTUMO M OMNpPaBAAaHHO JIU HUC-
MOJIb30BAHUE [paBa, €ro BO3MOXKHOCTEHW U JOCTOMHCTB IS
TOTO, YTOOBI C TMOMOIIBIO MPABOBBIX CPENCTB U FOPHIUYECKUX
MEXaHH3MOB YTBEPXKIaThb B JKU3HH, JEJIaTh TBEPABIMU U 00-
11eo0s13aTeIbHBIMU "BBICOKHE" MOpPAJIbHbIE MPUHIUIBI U UIe-
anbl? Takue xak Jlobpo, Munocepaue, Crnacenue, BceoO-
Iee cuacTbe U UM MOAOOHbIE?

Ha nepsblil B3rasa, TaKOro poAa HALEJIEHHOCTh IpaBa
Ha BOIUJIOLIEHHE B JKU3Hb BBICOKMX HPABCTBEHHBIX Hadal U
UeajioB MOXET IMOKa3aTbCsl BIOJHE oOocHOBaHHOH. U na-
K€ BO3BBILIEHHOH. YK CIUIIKOM BEJIHUKO 3HAYEHHE B JKU3HU
JFOZEN 3TUX HavaJl U UIEAJIOB, YTOObI HE BOCIOIB30BATHCS
ISl UX pealii3allud BCEMHU BO3MOJKHOCTSIMH, KOTOpbIE IaeT
00IIeCTBO, CYHIECTBYIOIIMIA B HEM COLUAJIbHBIA WHCTPYMEH-
Tapuil.

[TonoOHas HACTPOEHHOCTh XapaKTepHa I Psiia LIEPKOB-
HbIX KOH(eccHil, B TOM YHUCJIE€ KaTOJUYECKOH LEPKBH, HC-
MOJIb30BaBIIEH B YCJIOBMSIX CpPEIHEBEKOBbSl MOILIb BJIACTU U
3aKOHA JJIsl IPETBOPEHMUS B )KU3Hb BBICOKUX X PUCTUAHCKUX
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MIPUHLIUIIOB U [eJiel B UX CPEeTHEBEKOBOM KATOJUYECKOM I1O-
HUMaHUH,

Bomnpoc 0 cooTHOIeHNM MOpaju U MpaBa B pacCMaTpH-
BAaeMOW TMJIOCKOCTU CTaJ MPeaAMeToM OOCYXKAEHUS U B pycC-
CKOH (pUIOCOPCKO-PETUTHO3HON U FOPUIUYECKON JIUTEpaTy-
pe. IlpyueM B OTHOLIEHUM IPYrod BETBU XPUCTHAHCTBA —
MPAaBOCJIABUS, TAKXKe MPETEHAYIOIEro Ha MECCHAHCTBO, HJie-
onoruto "Tperbero Puma". I1o MHEHUIO BUAHOTO MPUBEPIKEH-
na penuruozHoi punocopuu B. C. ConoBbeBa, mpaBo sBIIs-
€TCsl HHCTPYMEHTOM "BceoOineli opraHu3aliid HpaBCTBEHHOC-
TH", BBICTyMAeT B Ka4eCTBe "MPUHYIUTENBHOTO TPeOOBaHHUS
peanu3anu ONpenesieHHOr0 MHHHUMAaJIbHOTO L[o6pa"1, ompe-
JENEHHOTO "MUHUMYyMa HpaBCTBeHHOCTI/I"Z.

HerpynHo 3amMeTuTh, 4TO B JaHHOM ciyd4ae cama ¢op-
MyJia TpaBa KaKk "MHUHUMyMa MOpajiu" CYIIECTBEHHO MEHSET
cBoe coaepskanue. OHO O0O3HAYaeT 31eCh HE HOPMAJIbHYVIO,
BIIOJTHE OMPABIAHHYI0 (PYHKLHIO MpaBa (B M3BECTHOM Kpyre
€ro OTpacliiei, HallOMHIO, B OCHOBHOM '"CHJIOBOr0", KpUMHHA-
JUCTUYECKOrO MPO(UIIsT) — 3aIUINATh IOPUINUECKUMU CPEN-
CTBAMH U MEXAaHU3MaMH U3BECTHBIA, MHUHUMAJIbHBIA KPYT
HPABCTBEHHBIX TPeOOBaHUH, KapaTh 3a UX HApYUIEHHUE, a CO-
BCEM JIPyroe — HEKOe MECCHAaHCKOe Ha3HA4YeHHWe MpaBa, yT-
BepIKIEHUE B KM3HU OOINECTBA 3€MHOrO abCOJIIOTA, 36MHOIO
CrnaceHusi, onpeneNeHHbIX CTAaHIAPTOB, B MIEPBYKD OYEpenb,
mo mueHuo B. C. ConoBbeBa U €ro CTOPOHHHMKOB (KaK BbIpa-
JKEHUST MHHHUMAaJbHOro nodpa), "mpaBa Ha JOCTOHMHOE Cylile-
crBoBaHue" .

VYike B Ty MOpy, KOra YBUAEIH CBET MPUBEIEHHBIE CYXK-
NEHUsI, OHU BCTPETHJIN CEePbE3HbIE BO3PAXKEHUS Y MPaBOBE-
10B TuOepaabHON OPUEHTALIUH.

" Conogves B. C. Cobp. cou. M., 1988. T. 1. C- 450.

* Tamske. T. VIL C. 382, 509—522.

3 TIpu xapaktepuctrke 31oro "mpasa" B. C. CoI0BbEB 06PAMACT BHUMAHHE
HA TO, "YTOOBI BCAKHI YCJIOBEK HMEJI HE TOJBKO 00CCIICUCHHBIC CPEACTBA K
CYIIECTBOBAHUIO. .. H JOCTATOUHBIN (DH3HUCCKUH 0110bIX, HO U YTOOBI OH MOT
TAKKE TOJB30BATECA 0OCy20M ISl CBOSTO JyXOBHOTO coBepmmeHCTBA" (Tam
ske. C. 355) — mojoKEHUS, HEBOJIbHO BBI3BIBAIOIINE ACCOIHAIIMH C KOHCTH
TYIIHOHHBIMHE 3aIHCSIMH (M 3TO, KAK MBI YBHIHM, BIIOJTHE OOBACHIMO) CTa
JJHHCKOTO BpPCMCHH.
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U sto BrnojHe obocHOBaHHO. [IpakTUYECKOe OCYyINeCTB-
JieHHe 3a7a4u 1o "BceoOlneill opraHu3alMid HPaBCTBEHHOC-
TH", MOpPaJIbHBIX TPeOOBAHUN U KpUTEpHEB (HEBAXKHO — '"MU-
HuMyMa" wian "MakcumMyma') TpH TOMOIIU O PUAHYECKUX
CPenCTB U MEXaHH3MOB HEM30EKHO COMPSIKEHO C MpUMEHe-
HUEM TOCYapCTBEHHOTO MPUHYKACHUS, TOCYAapCTBEHHO-BIIA-
CTHOH AESITEIbHOCTBIO, KOTOpasi B MPAKTUUECKOW JKU3HU MPHU
HEPA3BUTBHIX HOPUANYECKUX OTHOIICHHUSX aJIEKO HE BCEraa
OT/EJIeHa CTPOTOM IPaHbI0 OT HACHJIMS, OT IPOU3BOJIA.

OO0 >TOM CBUAETENHCTBYET M HCTOPUYECKHid omnbIT. Ha-
CUJIbCTBEHHOE BHENIpPEHUE B OOIIECTBEHHYIO JKH3Hb TpeOoBa-
Huii JloOpa u cocraBisieT CyTh BIACTHOrO Hacakmenus Llap-
cTtBa boxkpero Ha 3zemuie, 0OpasyrLIEro COAEPKAHHE TEO-
KPaTUYECKUX YCTPEMIICHUN KATOJUYECKOTO CPEIHEBEKOBBSI,
B TOM uucje OeCrnomanHbIX KPEeCTOBBIX MOXO0B, MHKBH3H-
LIUU, YTBEPKACHUSI [IEPKOBHO-MOPAJIbHBIX IMMOCTYJIATOB B KO-
JIOHUAJTBHBIX BJIAJICHHUSIX.

OnHa U3 XapakTepHBIX 4epT MOAOOHON MPaBOBOM 3TUKHU
COCTOUT B TOM, YTO OHA CMBIKAETCS C FOPUAUYECKUM 3TATHU3-
MOM, MPUAAHUEM BCEOOBEMITIOINEr0 3HAYEHUS B JKU3HU JIHO-
Jel TOCyAapCTBEHHBIM HadajlaM U B KOHEYHOM HTOT€ OTKPBI-
BA€T MYyTh K FOCYJApPCTBEHHON TUpPaHUM. B 3TOil CBSA3M BaKHO
OTMETUTh TMOJIMEUEHHOE PYCCKUMHU IMPABOBENAMHU €IUHCTBO
MEXAYy UAESIMH KaTOJUYECKOW TEOKPATUU U TOCYAapCTBEHHO-
ro Couuain3Ma , MapKCUCTCKOrO KOMMYHH3Ma. XapaKTEepPHO
MIPU 3TOM, YTO CaMa MAEOJIOTHS "COIUAINCTUYECKOro mpasa”
B HEMAJION CTETNEHU ONMHUPANIaCh HA 3THYECKUE KPUTEPUU "MO-
panu TPyZOBOTO Hapona", "KOMMYHUCTHYECKOW HPaBCTBEH-
HocTH", HAeaJIOB "BCeoOIero cyacTos".

CnoBom, kak eme B Havdajge XX B. MOKAa3aJid PYCCKUE
MPaBOBENbI, BBICOKOMOpPAJIbHBIE AOOPBIE YCTPEMJICHHS, HJIe-
anel CriaceHus U Be4HOTo Oyiara, KOTOPbIM OyATO Obl TOJXK-
HO TIOMYMHUTHCS TPABO, C HEM30EKHOCTHIO MPUBOAST K HJIe-
OJIOTMU KEPTBOMPUHOLIEHUSI BO UMs OyayImero, K OmpaBna-
HUIO TePpOpa U HACUJIMS BEIMYHEM HUCTOPUUYECKHUX 3a/1ad, a B
KOHEYHOM CYeTe — K YTBEPXKACHHIO OOIIeCTBa THPAHUU, Ca-
MOBJIACTHOM AUKTATypPbl, OeCTipaBus JTUYHOCTH.

Y Cm.: Yuuepun b. H. Bonpocs moymtexa. M., 1905. C. 114,
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CrnenyeTt NpUCOEIMHUTHCSA K CIPAaBEIIIMBOMY MHEHHIO
A. b. ®panua: "Korna rosopst, Harpumep, O LUBUJIN30BaH-
HOM 3HA4YeHWU HpA6d, JTUYHO 51 BUXKY €ro BEJIHYAHIIYI0 MHC-
CHIO 8 O2paHuueHuy 6e32PaHudHbIX cCamux no cebe npumssa-
nuii mopanu”. 1 maneie: "... momanumapusm ecmo A3bIK
Mopanu B TOW K€ CTENEHU, B KAKOU MOPAnu3Uposanue ecmo
AZBIK MOMANUMAPHOT nOTUMUKU".

Pasymeercsi, Hano OBITh JOCTATOYHO KOPPEKTHBIM B
(GbOpMyJIUPOBAHUN U B OTCTAMBAHUH NMPHUBEACHHBIX MOJIOXKE-
HUH, YKa3bIBAIOIIUX HAa OMACHOCTh Y3KOITHYECKOH HIIe0JI0-
I'MH, MPU3HAHUS MPUOPUTETA MOPAIU MO OTHOIICHHIO K Tpa-
By. Henb3st aOCOMIOTU3UPOBATH 3TU MOJIOKEHHS, YITyCKATh U3
NOJISl 3PEHHs BEJIMYHME M HE3aMEHUMOCTb HUCTHHHO YeJIOBe-
4eCKOW Mopasii, HeoOXOAMMyIo "MOpajJbHOCTh mMpasa", B3a-
UMHOE OJIArOTBOPHOE BJIMSIHME NpaBa U MOPAJH, UX TECHOE
B3aMMOJEHCTBHE, B3aMMOJAOIOIHAEMOCTb U B3aMMOIPOHUK-
HOBEHHE, TPEXIE BCEro Ha YPOBHE OCHOBHBIX MOPAJIbHBIX
TpeOOBaHMI XPUCTHAHCKOH KYJIbTYPhI, aHAJIOTHYHBIX TpeOo-
BAHU MHBIX KYJBTYP, BBICIIUX MOPAJbHBIX EHHOCTEH.

Briio OBl HEONpaBIaHHBIM TaKXKe€ HE BHIAETh TOTO TITy-
OOKOro 4eJOBEYECKOrO CMBICIA, KOTOPBIH 3aKIIOYEH B (op-
MmyJie "mipaBo Ha cymiectBoBanue". Ho 310, kak u "BceoOmias
opraHuzanus” KU3HU JIIOJEH, JeN0 MUMEHHO TpaBa (TO4Hee,
SKOHOMHKH H TpaBa, MPUTOM IPaBa YEJOBEKa), a HE MOPAJH
KaK TaKOBOH.

U BO Bcex ciydasx B3aUMHOE OJIArOTBOPHOE BJIHMSIHHUE,
B3aMMOJIOTIOJHSEMOCTh U B3aMMOJEHCTBHE MOPAJIU U MpaBa
HE OO0JDICHb! TIPUBOAUTH K TOAMEHE OIHOTO IPYTHM, KO/
paspylaercs LEeJOCTHOe U OJHOBPEMEHHO IBYCTOpPOHHEE,
MOpPaJIbHO-TIPABOBOE OOeCreueHue yropsaoueHHoro (GpyHKIu-
OHUPOBAHUS UX MIYOOKO YEIOBEYECKON MEPBOOCHOBBI M KOTJA
MOXET MPOU30UTH NpPEBpalLEHHE BaKHEHLIEH ee COCTaBIIs-
1omeil — cBoOOIbI — B MPOU3BOJ, B Oecrpenes MOpaTu3upy-
IOLEH BCENO3BOJICHHOCTU. Tak 4To mpu BCEl BaXKHOCTH MO-
paTbHBIX HayaJl B *KM3HHU JIOJEH MOCIENOBATENIbHO HAyYHOE
NOHUMaHHe npaBa TpeOyeT TOro, 4TOObI OHO MOJYYHJIO Ca-

Y ®pany A. B. Mopamns u Bmacts // ®unocodekue Hayku. 1992. Ne 3. C. 11.
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MOCTOATENbHYIO, "CYBEPEHHYIO" TPAKTOBKY H OOOCHOBAHUE,
U OIHOBPEMEHHO €ro TMOHUMaHHe B IIyOOKOM €IMHEHUH C
MOPAJIBIO.

C »Tux ke mo3uumii, kKak OyJeT MOoKa3aHO B TPeTheH
YaCTU KHHUTHU, CKaXxy ellle pa3, pelIaroTcs U Te CTOPOHBI CO-
OTHOILIEHHs TMpaBa M MOpayiu, Korna "TiyOuHbl" MOCHenHei
XapaKTePU3YIOTCSI C OCHOBATENbHON (UIOCO(PCKOH CTOPOHBI,
B TpaHCUEeHAEHTHOH, "He3emHou" ee cytu [I11. 16. 2].

§ 5. Ctynenn "BoCXoxkaeHus " mpaBa.
Onoxwu npasa

1. /IBe "unocracu', nBa "usmMepeHuss' MO3UTHBHOIO
npasa. [lo3uTuBHOE NpaBO MPOXOAUT CIOKHOE HCTOPUUEC
Koe pasButHe. Ero comeprxanue, a cienoBaTesbHO, 00bEM U
XapakTep UCIMONIb3yeMbIX B OOIIECTBE CBOWCTB, MOTEHIINI Ha
Pa3TUYHBIX 3TANAax Pa3BUTHA OOIIECTBA HEOIUHAKOBBI.

3aech HYXKHO MCXOOUTh U3 ABYX "M3MepeHuil" mpasa.
IIpexxne BCEro MO3UTHUBHOE MPABO KaK OOBEKTUBHUPOBAHHOE
obOpaszoBanue (TUCaHOE MPaBO) BHICTYMAET B KayecTBe '"CHU-
JIOBOTO" peryasaTropa, 1 OHO B TO XK€ BPEMs MPEACTaBISIET
co0Ol sABJEHHE AYXOBHOW KM3HU OOIIECTBA, HAXOIUTCS B
CJIOJKHOH B3aMMOCBSI3U C MOPAJbIO, CONEPKUT KPUTEPUH TO-
BEIIEHUS JIIOJIeH, CYKAEeHHs O LIEHHOCTSIX U B 3TOMH IMJIOCKOCTU
MOJKET OBITh OXapaKTEPU30BAHO B BUJE ITYXOBHO-HHTEJIEK-
TYaJbHOTO SIBJIEHUS.

HmeHHO ¢ naHHON CTOPOHBI MO3UTHUBHOE MPABO, OCTaBa-
SICb BCE BPEMsI MOIIHBIM COLIMAJIBHBIM PETYJIATOPOM, "CHIIO-
BbIM" MHCTPYMEHTOM, TaK WM MHA4Ye BOCIPHUHHMAET IIEHHO-
CTHU W OCTHIKEHUS KYJIbTYpbl, TYMAaHUTAPHbIE WAEANbI, MO-
pajibHbIe KPUTEPUH, CYXKIEHUS O LIEHHOCTSIX. JTO U Mpeaol-
penensier camy MOCTaHOBKY BOTIpOca O "BOCXOXKAEHUU" TIpa-
Ba B X0ne OOIIECTBEHHOrO mporpecca, O "CTymeHsx" Ha MyTH
TaKOro [UBUIN3ALIMOHHOTO BOCXOKIEHHS.

2. "Bocxoxxaenue' npasa. C yueToMm IByX "H3MepeHuit"
npaBa MOTYT OBbITh BbIAEJIEHbBI CTYNEHH MO3UTHBHOIO MPaBa,
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CTaJlUH ero "BOCXOXKIEHUA", KOrza ¢ NepexooM CO CTyIeHbKU
Ha CTYNEHbKY PacTyT M KPEMHYT 3ajO’KeHHbIE B IpaBe IO-
TEHLNH, TJyOWHHBbIE €CTeCTBEHHO-IIPABOBbIC, I'YMaHUTAPHbBIE
Havajia, ero riyOWHHAss UCTHMHHO 4YeJIOBeUecKasl Ipuaniec-
Kasi JIOTHKa, HCKOHHOE MpeHa3HaueHue.

Benp cama mocranoBka Bompoca 00 "umocracsx" (IByx
"u3MepeHusix") — CBHIOETEIBCTBO HE TOJBKO TOTO MOpa3u-
TENBHOTO (haKTa, YTO TMO3UTUBHOE MPABO BXOAHT B PA3HYIO
CHCTEMY COLIMAIbHBIX KOOPAMHAT MU OTHOCUTCS K Pa3HBIM MH-
pam aecTBUTEbHOCTU (0OCTOSTENBCTBO, BEChbMA CYIIECTBEH-
HOe Juist puiocoCKON XapaKTEPUCTUKH TAHHOTO SIBJICHUS),
HO OHO OJAHOBPEMEHHO TaKOBO, UYTO I'yMaHWUTapHblE Haudaya
TaK WIM MHaye MPOHMUKAIOT B CaMO CYLIECTBO IpaBa, ero
IUIOTh, PELIUTEIbHBIM O0Pa30M BJIMSIOT TAKXKE M HA €ro 0CO-
OEHHOCTH M Ka4yecTBa Kak "CHJIOBOTO" MHCTPYMEHTA COLIUAJIb-
HOM JKU3HU.

OTcrona CTyneHu BOCXOXKIEHHUs MpaBa — 3TO B HEMAJOH
CTETIeHH €CTh TpaHChopMaus ¥ MOAU(DHUKALIIS CUITBI, OTpe-
Aenstoliedl *KU3Hb U PEeaNbHOCTh IOPUAUYECKUX YCTaHOBJIE-
HUM, KOTJa MpaBoO, OCTaBascCh "CUIOBbIM" oOpazoBaHUEM,
MEHSIET CTOSIIME 3a HUM CHJIOBbIE MHCTHTYTbI U pPbIYAry,
NPUCTIOCOOIIAS UX K JAHHOMY COCTOSIHUIO M YPOBHIO T'YMaHU-
TAPHBIX LIEHHOCTEH.

C 3TOi1 TOUKM 3peHUs U PEeryJATHUBHbIE CBOICTBA MpaBa
B LIEJIOM PACKPBIBAOTCSA U "paboTaroT" B MPSMON 3aBHCUMOC-
TA OT TOTO, Ha KaKOH CTYMEHU CBOETr0 I'yMaHUTApHOTO "BOC-
XOXKACHUS" OHO HAaXOIHUTCS M KAaKOBBI MOJHTUYECKHE M MO-
pasibHble XapaKTepPUCTUKU NAHHON FOPUIMYECKONW CHUCTEMBI.
Ecnu B o0miecTBe rocnoncTByeT MpaBo CHJIBHOTO, Aa K TOMY
K€ IOMHHHUPYET aBTOPHUTAPHBIA PEKUM BIACTH, TO U FOPH-
OUYEeCKHEe YCTAHOBJIEHHUS JaKe€ CO CTOPOHBI CBOMUX peryJis-
THUBHBIX CBOWCTB HE OOpETAI0T WJIM TEPSIOT, Ka3ajioch Obl,
NPUCYIIUI UM T'YMaHUTAPHBIA MOTEHLUHUAN (BBIPAXKEHHBIH, B
YaCTHOCTH, B IOPUINYECKUX MEXaHM3MaX, CBsI3aHHBIX CO "Bce-
OOIIHOCTBIO", C ONPEAENEHHOCThIO COAEpIXKaHUs, C CyOBeK-
THUBHBIMH MPABAMH, JO3BOJHUTEIbHBIM THIIOM PETyJINPOBAHUS
UT. ).
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3. Kpurepuu. Xapaxkrepucruka cTyrneHei pa3surusi ("'Boc-
XOKIEeHUs") mpaBa MpeArnojiaraeT HeoOXOIUMOCTh YETKOTrO
OTpeneeHnsT TeX KPUTEPUEB, HA OCHOBAHUU KOTOPBIX BbIJIE-
JISTIOTCSI KI3BECTHBIE CTYTIEHU.

C paccmarpuBaeMbIX TO3UIUH MPEACTABISETCS MPUBJIE-
KaTeJbHBIM BBICKA3aHHBIN CPAaBHUTEIBHO HEOABHO B3IJISII, B
COOTBETCTBUH C KOTOPBIM CJIEAYET BBIAENSATH B HCTOPUIECKOM
IJIaHe TPU TPYIIIBI TPABOBBIX CUCTEM: BO-TIEPBBIX, COCIIOB-
HOE TPaBO, BO-BTOPBIX, (opMmaibHOe (aOCTPAaKTHO paBHOE)
MpaBO M, B-TPETbUX, COLMAJbHOE MpaBo (TOCIeaHee, HO
MBICITH ABTOPA, COXPaHsET O0IIeYeIOBEYeCKIe IEHHOCTU PaB-
HOTO TIpaBa, HO mpeopoJieBaeT "dopmanusm OypiKya3HOTO
mpaBa MPU MOMOINU OOIIErOCyJapCTBEHHON CHCTEMBI rapaH-
TUH, OCOOEHHO K€ JILIOT W MPABOBBIX MPEUMYINECTB ISl CO-
LHAJIbHO 00E30MEHHBIX ClI0eB obmecTsa"’).

ITo psigy mMyHKTOB MOCTAHOBKA TaKUM 00pa3oM BOMpOCa
O pa3BUTHH TpaBa 3acily’>kKMBaeT BHUMaHUs. Bmecre ¢ Tem
CJIEZIyET 3aMETHUTh, YTO MOMEHT PaBEHCTBA, KOTOPOMY B TIPH-
BEJICHHOW KJjacCU(pUKALMKU TPUAAHO pellarolinee 3HAYCHHE,
TpeOyeT YTOUHEHHUSI B IBYX OTHOIIEHHSX

BO-TIEPBBIX, OH JIOJDKEH MOJYYUTh CTPOrO HOPUIHYECKYIO
WHTEPIPETALMIO U TOTAA, 33 UCKIFOYEHHEM HEKOTOPBIX TMpa-
BOBBIX MPHUHIIMIIOB (TaKUX KaK PABEHCTBO BCEX Mepen 3aKO-
HOM M CYJIOM), OH HaxOIUT CBOIO JKU3Hb B FOPUIUYECKOH 00-
JIACTH B HAa4YaJie PABHOBECHOCTH, B OCOOEHHOCTSIX TpaBa Kak
"paBHOU MephI";

BO-BTOPBIX, MOMEHT PaBEHCTBA NMPHOOpETAaeT, Kak U B
UHBIX cdepax >KU3HHU, OCHOBATEJbHBIN COLMAIbHBIA CMBICI
JIUIIb TOTJA, KOTJAa OH PacCMAaTPUBAETCS B KOHTEKCTE CYII-
HOCTU MpaBa, KOTOPOE peayiM3yeT OCHOBHYIO IIeNib IMBUJIH-
3alK, B COBPEMEHHBIX YCJIOBHSIX — IMBUJIM3ALMNA MMOCIEI0-
BaTEJIbHO JIEMOKPATHYECKOro, JUOepalbHOro TuIa, odecre-
yuBasi CBOOOAY 4eENIOBEKAa, YTBEPKIACHHE €ro JOCTOMHCTBA W
HEOTHEMJIEMBIX TTPAB.

Takum 00pa3om, MpuU PacCMOTPEHUH Pa3BUTHs MPaBa,
CTyTeHel ero "BOCXOXKAeHUs" OKa3bIBAETCS HEOOXOIUMbBIM

U Jlesiem O. O. CymHOCTD U HCTOPUYCCKAE THITBI TIPABA //
roBckoro yHusepcurera. Cep. 11. ITpaso. /992. C. 4 men

8 BOCXOXIEHHE K IIPaBy
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UCXOIIUTDh U3 OCOOEHHOCTEH MCTOPUYECKOTO MPeIHA3HAYCHUS
YeJIOBEUECKOW LIMBUIIM3ALUN M OTCIOJIa — W3 BUICHHS IpaBa
KaK T'YMaHUTapHOTO SIBJICHHs. B 3TOH CBSA3M U MOXKeT OBITh
BBIZIEJIEH OCHOBHOH KpUTEpPUN pa3BUTHUs NpaBa. TakOBBIM SIB-
JSIETCS cmenens NpuoIuUNCeHus. OAHHON 10PUOUYECcKoli cu-
cmemul K mem mpeOosanusam u, eciu Y20OHO, YuSUIU3AYUOH -
HbIM CIMAHOAPMAM, KOMOPbIE 8 CULY N02UKU NPABOBO2O NPO-
apecca OO0NAHCHbI ObIMb XAPAKMEPHBL NPABY 2PANCOAHCKO20
obwecmaa, naubdonee NOJIHO BONIOWAIOUEMY YMAHUMAPHbIE
YeHHOCmU U UOeqIbl.

KoneuHo, Ha KaxaOW CTYNEHU MPABO BBIPAKAET COOO-
pa3HbIe NAHHOW 3I110X€ T'YMAHHTAPHBIE U MOPAJIbHBIC MPUH-
LIWITBI, KOTOPBIE B TOH MJIM MHOW Mepe COTrJacylTCs C YCIo-
BUSIMU KU3HU U TPpeOOBaHMSIMH OOINECTBA STOW SIOXHU, MPH-
HATBl UM. BMecTe ¢ TeM Hy)XHO MMeThb B BUIY, YTO €CThb
BBICIIME T'yMaHUTapHbIC Hadajga M LEHHOCTH, O0YyCJIOBJIEH-
Hbl€ CaMOW CYTbIO, MPHUPOAOH 00INECTBA M 3aJIOKEHHBIM B
€ro OpraHvKe CTPEMJICHHEM 4YeJIOBEKa K BBICOKOMY, JOCTOM-
HOMY TOJIOKEHHIO — BCEM TEM, UYTO PEAJM3YETCs] B BBICLINX
LEHHOCTsIX ectecTBeHHOro npasa [II1. 11, 3].

OHU-TO, 3TU BBICIIME Hayaja W LEHHOCTH, Hambojee
MOJHO OCYINECTBIISIEMbIE B IMBIJIM3ALUSAX MOCIEAOBATEIBHO
IeMOKPATHYECKOro, JIMOepaTbHOrO THIIA, U CJIYXKAT TEM OpH-
E€HTUPOM, KOTOPBIH MOMOraeT "paccTaBUTh MO CBOMM MecTam"
MHOTro00Opa3Hble IOPUIUIECKIE CHCTEMbI Pa3IMUYHBIX UCTOPHU-
YECKHX 3TI0X U KYJbTYP.

4. OcHoBHbIe cTynenu. CrenyeT pa3audaTh 4€ThIpe OC-
HOBHBIE CTYIECHH MO3UTHUBHOIO MpPaBa: MPaBO CHJILHOTO, Mpa-
BO BJIACTH; IPAaBO TOCYIapCTBa;, MPAaBO TPAKAAHCKOTO 00-
IIECTBA.

ITepBbie nBe cTyneHH (MPaBO CHJIBHOTO, MPABO BJIAC-
TH) MOTYT OBITh OXapaKTEPHU30BAHbI KaK Hepa36umoe mpa-
BO, IPU KOTOPOM B TOM WJIM MHOM BHUJAE T'OCMOICTBYET "TO-
nas cuna". JIBe mocneayroouiue cTyneHu (mpaBo rocynap-
CTBa, NPABO MPAKIAHCKOTO OOIIECTBA) OTJIUYAKOTCA TEM, YTO
B TO3UTHUBHOM IIPaBe€ PEATM3YIOTCS CHavajda LUBHJIM3ALHU-
OHHBIE TOCTIKEHUsI, XapaKTEePHBIE ISl TOCY1aPCTBEHHOM
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OpraHu3aunuy OOINeCTBa, a 3aTeM, Ha 3aBepLIAloIIel U3 yka-
3aHHBIX CTymneHeH, — Hauboyee BBICOKHE T'YMAaHHUTAPHBIE
[IEHHOCTH, Ja TaK, YTO MPaBO oOpeTraeT COOCTBEHHYK) OCHO-
By CBOEro ObITHs (HEOThEMJIEMbIE TpPaBa 4eJIOBEKAa) M CTa-
HOBHUTCSI CITIOCOOHBIM BO3BBICHTBCS HaJ BIIACTBIO, €€ MPOU3-
BoJIoM. Takum oOpa3om, XOTs1 0OO3HAYEHHIO YKA3aHHBIX CTa-
OUA XapaKTepeH M3BECTHBIH MeTadOpUYECKUil OTTEHOK (IOo-
BUIMMOMY, HEU30EKHBIH NMPHU PACCMOTPEHUHU SIBICHUH U
NPOLIECCOB, HE OCBOCHHBIX B JOCTATOYHOH Mepe HAyKOi),
IJIABHOE 3/1€Cb — CaMO COJEp’KaHue, JIOTUKA Pa3BUTHUS MO-
3UTUBHOTO MpaBa, HAYMHAsA C TOH cTaguu (IPaBO CHUIIBHO-
ro), KOrja JIMIIb 3apOKAAUCh HEKOTOPBIE HAYAJbHBIC 3JIe-
MEHTBI TO3UTHBHOTO TPAaBa.

B camoil paccTaHOBKE, UCTOPUYECKON IMOCIIEN0BATEIbHO-
CTH YKa3aHHBIX CTyMEHEH Ha/J0 BHAETh OCHOBHYIO JIMHHIO TOU
TpanchopMauuu U MOAU(DHUKALIUH, KOTOPbIE XapaKTePHBI AJIs
npaBa KakK SIBJICHHS LUBUJIM3ALUU. JTa JOTHKA MOXKET ObITh
BbIpakeHa B (POpMYJIe: OT MpaBa CUIbHO20 K NPABY 1acmil, d
3amem uepes npPago 20CyOapcmed K npagy paicoanHcko2o 0o-
ecmea — 2yMAaHUCMUYeCKoMy npagy .

OOpaTtumcst Tenepb K KpPaTKOH XapaKTEPUCTHKE yKa3aH-
HBIX YEThIpEX CTYIMEHeH NpaBa, pacCMAaTPUBAEMBIX C TOUYKU
3pEHHsI MPUCYIETr0 UM TYMaHUTAPHOTO COAEPIKAHMS.

IIpaBo cCHABHOT 0O — 3TO IO CBOEMY UCTOYHHKY
U TepBbIM (pazamM CBOETO Pa3BUTHUA €LIe OOYUBUNUIAYUOH-
Has cranus (BO MHOTOM — C JIOMHHHMPOBaHHEM OMOJIOTHYec-
KHX, 300JIOTHUECKUX KOMIIOHEHTOB). O Hell MPUXOAUTCS TOBO-

' B maHHOM MeCTe XOTEI0Ch ObI OOPATHTH BHAMAHKE HA TO, UTO ABTOP 3THX
CTPOK YTOYHHIT CBOKO TMTO3HIIHIO B OTHOIICHHHU CTYTICHCH "BOCXOXKICHUS" TPaBa.
B oTimume OT paHee BHICKA3AHHBIX IMOJIOXKCHHH O TAKOM "BOCXOKICHHH",
KOTAa B HEM BBIACIAIIHNCH YCTBIPC CTYIICHH — IIPABO CHIIBHOTIO, KYJIAYHOC
MPaBo, IIPABO BJIACTH, IIPABO IPAKIAHCKOro odmecTsa (cMm.: Teopus mpa-
Ba. 2-¢ m3a. M.: BEK, 1995. C. 126 u ei1.), B HACTOSIIICH PabOTEe: BO-TICPBBIX,
KYyJIA4YHOE IIPABO BKIFOUYCHO B 00Jice OOIIYI0 KATCTOPHIO "IPABO CHIIBHO -
ro"; BO-BTOPBIX, B "TIPOMEIKYTKE" MEKIY MPABOM BJIACTH M MPABOM TPaK-
JAHCKOTO OOINECTBA BBHIICICHO B KA4YeCTBE 0COOO0M cTaguu "mpaBo rocy-
JapcTea"; B-TPETHHX, IPABO COBPEMCHHOIO IPAKIAHCKOro OOINECTBA IIO-
JIYYHIO COKPAINCHHOS OOO3HAYCHHE KAK "TYMAHHCTHUYCCKOS MPaBo" B TOM
SHAYCHHUH, O KOTOPOM JAJIbIIC TOBOPHUTCA B KHHUIC.
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PUTH B OCHOBHOM C I1€JIbI0 00O3HAYUTh HaYaJIbHOE 3BEHO "BOC-
XOXKAeHus" mpaBa u ¢ OONbLIEH YETKOCTBIO YBHIETH JIOTHKY
MPOUCXOSIINX B 3TOH 00JaCTH MPOLIECCOB.

CyTb NaHHOW CTaAMM COCTOMT B TOM, YTO NPAaBO — B
3HauYeHNH "MMeEI0 MpaBo" — MPUHAMIEKUT NMPOCTO CUIBHOMY
(maxxe B caMoM rpyOOM, 300JIOTHYECKOM 3HAYEHUH). ITO Iep-
BUYHBIH, 1O CBOEH OCHOBE B HEMAJIOH CTElEeHH OHOJIOrHYec-
KUH, Croco0 OpraHu3alUM JKU3HU "OPraHM30BAHHBIX COO00-
mecTB". OH oOpa3yer NCXOAHBIN, HAaYAIbHBINA OJIOK HepapXH-
YeCKOIr'o MOCTPOEHUS JKU3HHU "OpraHM30BaHHBIX CYINECTB", B
TOM YHCJIE M YeJIOBEUECKOro COOOLIeCTBa HA HAYAJIbHBIX CTa-
IOUSIX €r0 Pa3BUTHSL.

IIpu Bcell oTpULIATENBHON OLEHKE AAHHOW CTYNEHHU
(B OCOOEHHOCTH € TOYKH 3PEHHUSI COBPEMEHHBIX MOPAJIBHBIX,
I'YMaHUCTHYECKHUX MPEACTABJICHUN) HAAO BUIETh, YTO "mpa-
BO" cuibHOro (ciaoBO "mpaBo" MOHavany, ObITh MOXET, Clie-
AyeT B3ATb B KaBBIYKM W MOHUMATh B CTPOTOM 3HAUYEHUU €C-
TECTBEHHOTO IpaBa), UMEKIIee MPUPOTHO-300JOTHUECKIE
NPEANOCBUIKH, OTPaKajo MPUMEHHTEIbHO K TOLHMBIJIN3ALIN-
OHHBIM TIOPSIIKAM M HpPaBaM CBOHCTBEHHBIE UM HEpapXU4ec-
KM€ HavaJla ¥ BBICTYIAJIO BCE XK€ B BUJE YIOPSAOYHBAOLIE-
ro U Jnaxe CTabuUIM3UpyrIero Gakropa — OCHOBBI HOCHIO-
AHNHO20 (IO €CTECTBEHHOW CMEHbI) Cmamyca W TIOTOMY Ipo-
TUBOCTOSILIETO SHTPOMHMH U Xa0Cy U B 3TOM OTHOILIEHHU COOT-
BETCTBYIOLIErO MHTEPECaM BBDKHUBAHHS M YIPOUEHHs JaHHON
OOIIHOCTH NIEPBOOBITHBIX JIFOIEH.

U, ObITb MOXET, UMEHHO 37€Chb, Ha HA4aJbHOU (pase
NPaBOBOTO PA3BHUTHUS, OTUETIMBO OOHAPYKUBACTCS BAJCHETI-
was ocobenHocms ghenomena npasa 60oduye, TO, YTO Ha TMOC-
JEeOYIOIUX 3Tanax MPaBOBOrO PA3BUTHS 3aTEHSETCS WHBIMHU
XapakTepucTukaMu. /Ipaso ece2oa vipavicaem u3zsecmuoe no-
JIOJiCeHUe (cmamyc 68 moM Uil UHOM €20 6ude), Komopoe
coxpansemcs U yOoepouueaemcsaso GpemMeHi.
HNmenHO Tak mocturaercss HeoOXoammas il o0IecTsa meep-
docme COLMATBHOTO PEryJIMPOBAaHMS, KOTOpas B Hambojee
pPa3BUTOM BHJE BbIpaxkaeTcst B 00meoOs3aTeNbHON HOpMa-
TUBHOCTHU (BCEOOITHOCTH).
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[IpaBO CHJIBHOTO, MPH BCEM HETaTHBHOM HJIM CAEPKAH-
HOM OTHOLICHHH K HEMY C TOYKH 3PEHHS] COBPEMEHHBIX JTH-
YECKMX M T'YMaHUTAPHBIX MPEACTaBICHUH, HEOOXOAMMO OT-
JMYaTh OT Xaoca u Oecmpenena wacunus. 1IpaBo CUIBHOTO B
€CTECTBEHHOM OBITHH — CYPOBBIH, JKECTKHA, MOPOH KeCTO-
KM, HO BMECTE€ C T€M MPUPOIHO-HOPMAIbHBIA, HEU30eK-
HBI U BIOJIHE IeNIecO00pasHbIil crocod MepBOOBITHON COIU-
aNbHOW OpraHU3aUuu NMpu Oe3pas3iesbHOM MM NPEeuMyIIe-
CTBEHHOM TOCIOZICTBE B COOOIIECTBE OMOJOTMYECKUX HaYal.
3ot cocod — mperpaaa Il MPOHUKHOBEHUST B COOOIIECTBO
TOTO, YTO B JKU3HU JIOJEH pean30BaIOCh B HACHINHU (B 4ac-
THOCTH, TOTO, YTO XapaKTEPHO IJIsl 3aKOHOB M UCTpeOUTEb-
HBIX CTOPOH MEXXBHIOBOH OOPBOBI, TPO3SIIUX 37€Ch, BO BHYT-
PUBHUIOBBIX OTHOULICHHSX, CMEPTEIbHBIM Xa0COM BHEINPaBO-
BOTO COCTOSIHHSI B CAMOM 3JIEMEHTApPHOM, IpyOOM NMOHUMAaHUH
"BHENPaBOBOrO", HEM30EKHBIM B 3TOM ClIy4ae CAMOYHUYTO-
JKEHHEM), U OTHOBPEMEHHO (Hamtydmiast (opMa B yCJIOBHSIX
300JIOTUYECKOTO MHUPa) AOCTIDKEHUs] U oOecreueHusl Cruioye-
HUs COO0IecTBa "OpraHU30BaHHBIX CYIIECTB" .

Ha npaBe criIbHOrO, BBIPA)KEHHOM B YCTOMYHBBIX OOBI-
YasiX, OCHOBBIBAJIUCH TAKUE HHCTUTYThI AOLUBHUIN3ALMOHHON
Y PAaHHEIMBWJIM3ALMOHHON JKU3HM, Kak "BOoxak", "cTaplinH-
cTBO", "Hepapxusi TOMYUHEHHOCTH".

Kpalinum nposiBieHHEeM IpaBa CUJIbHOTO SIBJISIETCS Mpa-
80 601iHbI — TOCTIOACTBO "TOJION CHJIbI" B OOCTAHOBKE KOHKY-
PEHIIMU HE MPU3HAKLIUX APYT IPyra CHII, KOTJa KOHKYPEHT
B OopbOe 3a oOnafgaHue CTAaTyCOM CHJIBHOTO (MUIM MO WHBIM
OCHOBAHMSIM — TAaKUM KaK MECTb, PEBAaHII W Ip.) CUHTAET
OTIPaBIAHHBIM, TO3BOJCHHBIM NMPUMEHEHUE TAKUX CPEICTB,
KOTOpPBIE COMPSDKEHBI ¢ BO3MOXKHOCTBIO (DPU3UYECKOTO yYHHY-
TOXXEHHsI TeHCTBUTEIBHOTO MJIM BOOOPakKaeMOro KOHKYPEH-
Ta U IeNIeyCTPEMIICHbI Ha yTBepKAeHHe 0e3yCIOBHOrO u Oec-
NpPEeAeNIbHOTO rocrnoacTsa nodenurtens (To "mpaBo BOWHBI,
KOTOPOE€ HET-HET /1a NMPOPbIBAETCS U B HBIHELIHEE BPEMs, B,
Ka3ajJoCh Obl, CaMmble BBICOKHE CJOHM "COIHAJIbHOTO", BHOBb
JOIyCKasi U ONpaBAbIBas MPSIMOE (PH3UYECKOE YHHUTOKEHHUE
YeJIOBEKa).
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B ycnoBusx nuBHIM3ALUK NMPABO CHIBHOTO, B TOM YHC-
Jie B KaKON-TO OTpaHUYEHHON Mepe U MpaBO BOHHBI, MOCTE-
NEHHO MOIU(HUIIMPOBAJIOCH, Al 32 IArOM OCBOOOXKIAIOCH
OT "4ucTO" OHOJNIOrMYECKHX CBOWMCTB M HapallMBaJO OCOOEH-
HOCTHU COLMAJBHOTO SIBJICHUS, B TOM YUCJE U KA4eCTBO IO-
CTOSIHCTBA (yAep KaHUE CTaTyca BO BPEMEHU) — OCHOBBI HOP-
MaTHBHOCTH.

OnHolt U3 TakuxX MOAU(PUKALUN CTANO KYIAUHOE NpA-
60 — TIO3UTHBHOE TIPABO TMEPBBIX STAMOB CTAHOBJICHUS H Pa3-
BUTHUS LMBWIM3AUU (A3UATCKUX TEOKpaTU4YecKux, padosia-
JeNbYeckux, (peonajbHbIX OOIIECTB), KOrAa B OOIIECTBE MO-
MUHUPYIOIHUMH COLIMAJIbHBIMU CUJIAMU CTAHOBSTCS BJIACTh W
penurnoszHas upeosjorus. O mpase CHUIBHOTO 37€Ch MOXKHO
TOBOPHUTDb YK€ Kak O mpase 0e3 KaBbIUEK. OHO TOJBEPraercs
BJIMSIHUIO [UBHJIM3AINU, BBOAUTCS B CHUCTEMY COCJIOBHON
UepapxXuu, MPUBWIETHHA, BCe OoJiee yTBEPKMAOIIUXCS M-
caHbix (hopM, (OpPMaANBHBIX JOKA3aTEIbCTB, MHKBU3ULIMOH-
Horo mpouecca u T. 1. OHO mony4aer Oosee pasBepHYTYIO
IOPUANYECKYIO0 perjaMeHTanuto (B BHUIE HOPMAaTHBHO-pErJia-
MEHTUPOBAHHOW CHCTEMbI TYPHHUPOB, MOEIUHKOB, B cdepe
IOPUIMYECKUX TOKA3aTENbCTB).

ITox yriom 3peHusi COLMATBHO-3THYECKUX M FOPUANYEC-
KUX KPUTEPHUEB MPABO CUJBHOTO, B TOM YHUCJE KYJIadHOE
MPaBO, B YKAa3aHHBIX YCJIOBHSIX MOXKET OBITh OXapaKTepu3o-
BaHO KaK MPaBO MPUBUJIETHH, COCIOBHOE MPaBO, OOBIMHOE
npaBo (B KOTOPOM, OJTHAKO, KpemHyT mucaHbie hopmei). Ha
STOHM CTamuu HAYMHAKOT CKJIAbIBATHCS HEKOTOPBIE MPOCTEH-
IMe TyMaHWTApHBIE 3JIEMEHTBI, OTHOCSIIHECS K Hadaliam
CIIPaBEIJIMBOCTH, BUHBI, TIPOLIECCYATbHBIX (POPM.

IIpaBo cunbHOrO (B TOM YHCJIE U MPABO BOWHBI), OTHO-
csieecs: Mo CBOEMY MCTOYHHUKY K Ha4dajbHBIM MMEPUOAAM He-
JIOBEYECKON UCTOPHH, B Psifie CIy4aeB MPOPBLIBAETCS B YKU3Hb
JrOAEeN Ha MOCIEeNYIOUINX CTaausAX, OTOABHras Oojiee BbICO-
KM€ MO T'YMaHUTAPHOMY COIEPIKaHHUIO (HOPMBI MO3ZUTHBHOTO
npasa.

IIpaBo BamacTu — 5TO NO3UTHBHOE MpaBo Oosee
Pa3BUTBIX CTyMeHEW LUBUJIN3AINHU, KOTrga B O0INEeCTBE BCE
Oosiee yTBepKIAaETCs CBETCKAs BIACTh ((peomanbHOe ob1e-
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CTBO C TMPOCBEINEHHOH BJIACTHIO, KAMUTAJIUCTHYECKOEe, Oyp-
JKya3HOe OOIIeCTBO B YCJIOBHUSIX HEPA3BUTBHIX T'OCYIAPCTBEH-
HBIX, HbIHE — aBTOPUTAPHBIX U TUPAHUYECKUX (POpPM, COIH-
aJUCTUYECKOe OOIIEeCTBO, MOCTPOEHHOE HAa MAapKCUCTCKOM,
JICHUHCKO-CTAJTMHCKOW TOKTPUHE). 37€Ch MO3UTHBHBIM MPABOM
MPU3HAKOTCS CaMU MO cebe HOPMBI, UCXONSIIUE OT BJIACTH,
3alHIaeMble €10 U €10 JKe 0ObsIBIIsieMble "MPaBOBBIMU" .

B »Tux HOpMax Tak)Ke BBIPAXKAKOTCS TOCIOACTBYIOIINE
COLMAJIbHBIC CHJIBI, TPECIENYIOMHE LeJb HUCIOIb30BaTh 3a-
KOHBI B CBOMX MHTepecax. Hepeako Takue HOPMBbI CTAHOBSIT-
cs1 ciocoOOM y3aKOHEHUST TTPOU3BOJIa, CBOSBOJIUS, a TO U Kall-
pHY3a MPaBUTEIISA.

Ho mpaBo Biactu, octaBasich cBoeoOpasHOH momudu-
Kaliell mpaBa CHUJIBHOTO, — 3TO YK€ CYIIECTBEHHBIN Iar
BIOEpPE B MPAaBOBOM Iporpecce. Takoil KpymHbIH CKa4yOK B
"coumanuzauuu" mpaBa CHJIBHOTO MPOHU3OIIEN B PE3yJIbTaTe
TOT'O, YTO CHJIOBbIE (POPMBI BBIpAKEHUST U OOECTIeYeHUs FOPH-
OUYECKUX HOPM U MHCTUTYTOB MOHOTIOJIBHO COCPEIOTOYHBA-
IOTCSl B PyKax IMOJUTHUECKOH, rOCYJapCTBEHHOM BJIACTH, aT-
pubyTaMu CyIIeCTBOBAHMS U JESTEIHbHOCTH KOTOPOH CTaHO-
BSITCSI IPUHLIMITBI M3BECTHOW OPraHU3aIMU U OTBETCTBEHHO-
CTH. 31eCh BO3MOXXKHOE HaCHUJIHE, MPUHYXKACHUE — TMpPepo-
ratuBa "OMHOTO JUMA" — TOJUTUYECKON, rOCyaapCTBEHHOMN
BJIACTU, KOTOpAasi, UMEHHO KaK BJIACTh, HE TOJBKO CMOCO0-
Ha pelaTh Jeja Mo YCMOTPEHHI0, HO U O0peMeHeHa OTBeT-
CTBEHHOCTBIO, €10 CO37]JaBa€MbIMU HOPMATHUBAMH, TOCTIOJCTBY-
IolIell MOpajiblo. 31€Ch BO3MOXKHOE HACHUIIUE, TPUHYKACHUE
no Mepe pa3BuTHs oOmecTBa BCce Oojiee CTAHOBUTCS MpeN-
METOM 3aKOHa, FOPUAUYECKONW perjiaMeHTaluu, CcyaeOHOro
pemieHus;, npuodperasi, HapsiAy C "TOBBIEHHOW", OCBsINA-
€MOM BJIACThIO CTAOMJIIBHOCTBIO, U3BECTHBIE YEPThI HPABOGO-
20 NPUHYIHCOCHUSI.

[IpaBo BiacTU 3HAMEHYET CYIIECTBEHHOE PA3BUTHE TO-
3UTUBHOTO mpaBa. M mpexne Bcero — B €ro nmporpecCUBHBIX
xapakrepuctukax. HopMbl mpaBa BiacTu, mo odiemy mpa-
BUJTy, SIBJISIFOTCSI HOPMaMH IMHCAHOTO MPaBa, BO MHOTOM pac-
KPBIBAIOIIMMH JOCTOUHCTBA TMO3UTHUBHOIO MpaBa. BeipaxkeH-
HbI€ B 3aKOHAX, UHBIX OQULHAJIbHBIX HCTOYHUKAX HOPMBI
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MO3UTUBHOTO TIPaBa CTAHOBATCS BCEOOIMMH, (HOPMAIBHO-
OMpeIEIeHHbIMHU, W YCTAaHABJIMBAEMbI TaKHUM MyTEM BCeOO-
IIWiA, CTPOTO ONpeneSeHHbIA MO COAEPKAHUI0, (POopMaTH30-
BaHHBII MOPSIIOK yKe caM 1o cebe MMeeT M3BEeCTHOE ryma-
HUTAPHOE 3HAYEHUE.

BwmecTe ¢ TeM Henb3si ynmycKaTh U3 TOJSA 3peHUs] TO 00-
CTOATEJBCTBO, YTO MPaBO BJIACTU — TAKOW KOPUANYECKUI
(dbeHoMeH, rae mpaBoO BCE elle He MMEET B IOJIHOW Mepe
CBOEro coOCTBEHHOTrO ObITHSI, CyBepeHHOCTH. OHO MO OCHOB-
HBbIM CBOWM MapaMeTpaM OCTAeTCs MHCTPYMEHTOM BJIACTH, €r0
MPOAOKEHUEM, TIPSIMBIM BbIPQXKEHHEM U BOIuIolieHueM. [lo-
3TOMy OHO HE TOJIbKO HE PealM3yeT CBOEr0 MCTOPHUYECKOro
HA3HAYEHWsI, CBI3aHHOTO ¢ CAMUMH OCHOBAMHU Y€JIOBEUECKO-
ro ObITHS, HO U MOJKET BBICTYNAaTh U B JKU3HHU OOINECTBA,
NEeWCTBUTEJIbHO HEPENKO BBICTYNAeT B KaueCTBE (hOPMBI
HIMPOKOTO, KPYMHOMACIITAOHOTO MPOHU3BOJIA, CPEACTBA pea-
JIM3AIUU TPYIIOBBIX, Y3KOKJIACCOBBIX U 3THHYECKUX HUHTEpPE-
COB, aBTOPUTAPHBIX M TOTAJUTAPHBIX PENKUMOB, YTOMH,
Y3KOAOKTPUHEPCKUX (haHTa3mii, OeCYEIOBEYHBIX SKCIIEPUMEH-
TOB U HACUJIUS HAJT JIFOIbMH.

KoHeuHO, kaTeropuro mpaBa BJIACTH HE CIENYEeT TPaKTO-
BaTh YIPOINEHHO. B IOpUINYeCKUX CUCTEMAX, KOTOPbIE MOXK-
HO OTHECTH K PacCMaTpPUBAeMON KaTErOpUH, 3HAYUTEIbHOE
MECTO — MOXKaJyl, CO BPEMEH MO3HEr0 MepBOOBITHOTO 00-
[IeCTBA — 3aHUMAIOT HOPMBI, HHCTUTYTHI U LEJbIE OTPACIIH,
CYIIeCTBOBAHHE KOTOPBIX HAIPSIMyK) OOYCIIOBJIEHO TpeOoBa-
HUSIMH HKOHOMMYECKOH KM3HH OOIIecTBa, COOCTBEHHOCTH U
TOBapooOOpoTa, TPEOOBAHUSIMH MOpPaJH, HEOOXOIMMOCTHIO
OXpaHbl OOIIECTBEHHOT'O TOPSAKA, YHOPSAOYEHUS] CEMEWHO-
Opa4yHbIX OTHOIIEHUMN, APYTUMHU dJIEMEHTAPHBIMU TPeOOBaAHU-
ssMU (MHCTUTYTBhI YaCTHOTO TMpaBa, MOJMIEHCKOr0 U HAJIOro-
BOTO MpaBa, aAMUHUCTPATUBHO-TIPABOBOIO TOPSAKA, CEMEi-
HOTO MPaBa).

KpomMe TOro, xojib CKOpPO BJIACThb HCIOJIB3YEeT HUMEHHO
"mpaBo", OHa, XO4YeIlb He XOYelllb, BLIHYKAEHA CUUTATHCS
CO CBOWCTBaAMU MPaBOBOH MaTEpHH, PUIUYECKUMH (Gopma-
MU U Mpoueaypamu, OOIIEeNPUHSATBIMA OPUIUYECKUMU KaHO-
HAMHU, T. €., 110 CYTHU JieJia, C 3aKOHOMEPHOCTSIMH, JI02UKOT]
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npaBa Kak OOBEKTHBHON peanbHOCTU. M MOTOMY, B 4aCcTHO-
CTU, MPU U3BECTHOM YPOBHE PA3BUTHs JAHHOHN IOPUIUYECKON
CHUCTEMBl OKa3bIBAE€TCS BO3MOJKHBIM MPOBEICHUE B JKU3Hb
3JIEMEHTOB 3aKOHHOCTH, TOJJEPKaHUE WU3BECTHOTO, MyCTb U
OTPAHUYEHHOTO, YIIepOHOTO, HO BCE e MPaBOMOPSIKA.

U eme, Hano 3aMeTuTh, B peabHBIX UCTOPUUECKUX YC-
JIOBUSX HBIHEIIHETO BPEMEHHU B T€X WJIM UHBIX CTPaHax, B
TOM YHCJIE€ AEMOKPATUYECKHX, CJIOKUBIIUECS HOPUINYECKUE
CHUCTEMBbI OTJIMHYAIOTCS PA3HOIJIOCKOCTHBIMH XapaKTePUCTHKA-
Mu. OHU HEPEIKO COSMUHSIIOT YePThl PA3HOYPOBHEBBIX IO "CH-
JIOBOMY oOecre4deHuI0" mpaBoOBbIX 00pa3oBaHUil (B TOM YHC-
Jie, YBbI, TaK:Ke€ U "MPaBO BOWHBI"), U MOAITOMY UX OCOOEHHO-
CTU KakK TMpaBa BJIACTU MPOAGIAIOMCS KaK TEHACHIUS, BIIPO-
YeM, oA4ac Kak TOMUHUPYIOIIAs, UMIIEPATUBHAS.

H Bce ke, kak Obl TO HU OBbLIO, IOPUAUYECKAS CUCTEMA B
COLIMATbHOUM OOCTaHOBKE, KOrNa MOJUTUYECKAs, TOCYIapCTBEH-
Hasl BJaCTb OCTA€TCs pelaroinuM (pakTOpOM B JKM3HH OOIIe-
CTBa W KOI/a, CJIeNOBATEJIbHO, HAJIMYECTBYET U TeM Ooliee
JOMHHHPYET MPaBO BJIACTH, IOPUANYECKAs CHCTeMa B MO00-
HOUM OOCTaHOBKE TaK WJIM MHAa4Ye MPHUCIOCA0NIMBAETCS K BJac-
THOMY AUKTATy, ¥ MOTOMY CYILIECTBYIOT "JErMTHUMHBIE", OII-
paBABIBAEMbIE NEWCTBYIOIIUM MPABOM U TMOPOH MpuoOpeTaro-
e HPUIUYECKH YTOHYEHHBbIE, M30UIpeHHBbIe (HOPMBI BO3-
MOYKHOCTH IJIs1 TPOU3BOJIA U HACHIIUSI.

OmHO U3 MOCNENCTBUN TOro OOCTOSITENBCTBA, YTO B Te-
YEeHHE UCTOPUYECKH NOJrOro BPEMEHH, BILUIOTH O HAIIUX
IHEH, MPaBO BBICTYMAJO M HbIHE MO OOJbIIENH YaCTH BBICTY-
naeT B OOJNMKe MpaBa BJIACTH, — 3TO IMOCIEACTBUE HIEOJIO-
THYECKOro xapakTtepa (TakKMx KaK WUMIIEPATHUBBI KpPaHUX
BETBEH MCaMa, OPTOAOKCAIbHON KOMMYHHUCTHYECKOH, JICHUH-
CKO-CTAJIMHCKON HAEOJIOTHH, YE€JIOBEKOHCHABUCTHUYECKUX,
pacuCTCKUX, (PAlIMCTCKUX AOKTPUH, STHUYECKOTO HAI[MOHA-
JIH3MA).

IMon BausiHMEM paccMaTpuBaeMoro (peHoMeHa BO BCe
MOpbI KU3HU OOMEeCTBA, B OQULMAIBHYIO HICOJOTHIO W, K
COKAJICHUIO, B MHTEJUICKTYaIbHO-AYXOBHYIO KU3Hb BHEIPU-
JIaCh UICOJIOTHS I0PUOUYECKO20 SMAMU3MA, TO €CTh TIPEICTaB-
JIEHUSI O TOM, 4YTO MPABO MO CBOEH MPUPOAE, OPTAHUKE —
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SIBJICHUE, TIOPOXKIEHHOE OJTHOM JIMIITb BJIACTHEO, CAMOM 1Mo cebe
rOCyJIapCTBEHHOW BOJIEH M CYIIECTBYIOINEE MCKIFOYHUTEIbHO
B 00JIACTH T'OCYIapCTBEHHO-TIOJUTHYECKOI chepbl 00IIecTBa,
3aMKHyTOe B Hell. HauuHasi ¢ nmpeBHerpeueckoit gunocodpuu
copucTOB U 0 HAIUX THEH PasHOOOpa3HBbIC BEPCHH FOPUIH-
YECKOro MO3UTHUBU3MA, MO3BOJISIIOIINE OLIEHUTh JOTMY MpaBa
KaK 3HAYUTENIbHYIO [IEHHOCTh OOIEeYeIOBEYeCKON KYIbTYPHI,
B TO K€ BpeMsl TaK WM WHA4Ye, UCIOIBOJb WJH OTKPBITO
(memoHcTpupyst "paspbiB B Hayke" [I. 3. 2]), CBSI3BIBAIOTCS C
dunocodueit OPUANIESCKOTO ATATH3MA, MPEMSITCTBYIOIIETO
MOCTHEHMIO HCTOPHHMECKOTO NMPEeMHA3HAUEHUA 1 HUCTUHHOHN
LEHHOCTHU TIpaBa B KU3HU JIOJEH .

IIpaBso rocyaapcTtsa. B obmectse, B KOTOpOM
YTBEPKAAIOTCA M TOJNYYAIOT PAa3BUTHUE NEMOKPATHYECKHE U
TYMAaHUCTUYECKUE LIEHHOCTH, JEMOKpPATUYeCKash W TPaBOBas
KyJIbTypa, MPaBoO BJIACTH MOCTETIEHHO mepepacraer B "mpa-
BO rocyaapcraa’.

Ecnu ucxonuth W3 mpencTaBieHUI O BJIACTH U TOCYIAp-
CTBE, CJIOXHUBIIMXCS TIOA UMIIEPATUBHBIM BJIUSHUEM MapKCHU-
CTCKOM, JICHUHCKO-CTAJIMHCKON HWAEOJIOTHH B COBETCKOM 00-
IIECTBE, TO TOJBKO YTO MPHUBEIEHHOE MOJOXKEHUE MONKET
OBITH OLIEHEHO KaK YHCTOM BOJBI TaBTOJOTHs. I COOTBETCTBEH-
HO — HUKAKUX Pa3uyuuil MeKay "mpaBoMm BiacTu" u "mpa-
BOM rocyaapctBa" B MPUHIUIE HE MOJKHO ObITh. Bemp mo
YIOMSIHYTBIM TIPEACTABJICHUSIM T'OCYIapCTBO U €CTh BJIACTD,
Ja MPUTOM Takasi, KOTOpasi MPeaCTaBiseT co0oi "MaluHy B
pyKax TOCIIOACTBYIONIEro kiacca", "opyaue rocrmoacrBa Of-
HOT'O KJIacca HaJl IPYTUM KJiaccoM".

Meskny TeM MPENCTaBISIETCS B GblCuiell CHenenl Bax-
HBIM MPOBOJUTH CTPOTOE pasrpaHUYEHUE MEXKAY OJM3KUMH U
Nake B3aUMOMPOHUKAIIIUMHU SIBICHUSIMH TMOJUTUYECKOM
JKU3HH — BJIACTBHIO U TOCYaPCTBOM.

IIpexxae BCero OHU XapaKTEPUIYIOT Pa3sInYHbIE CPe3bl
rOCyIapCTBEHHO-TIOJUTHUECKON JNEHCTBUTENIbHOCTH, OJHO W3
HUX, TOCYINApPCTBEHHAsl BJIACTh, — sIBJIeHWE (DYHKIMOHAJIb-
HOT'O TIOPSIAKA, XapaKTepHU3yIollee rJIaBHYI0 aKTUBHYIO, pa-

"'Cm.: Tymanos B. A. BypxyasHas mpasosas uneosorus. M.: Hayka, 1971.
C. 16luen
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OOTaIOUIyI0 CUJIY B MOJUTHYECKOHN JKU3HH, APYroe, rocynap-
CTBO, — BCeoOIlee TEePPUTOPHAIBHO-UHCTUTYIIHOHHOE, afl-
napaTHoe oOpa3oBaHUE, B PaMKaX M MOCPEACTBOM KOTOPOTO
BJIACTh OCYINeCTBJisieTCs. [ JTaBHOE Ke 3aKJIF0YAaeTCs B TOM,
YTO, B OTJIMYME OT "BIacTH" KaK TaKOBOW, "TOCymapcTBO" —
o0pa3oBaHUEe MO OIMpPENESEHHI0 OTHOCHTEIBHO BBICOKOTO 00-
HICIMBUJIN3AIMOHHOTO YPOBHS, MPU3BAaHHOE OOeCreunBaTh
HA/IJIEXKAIIYIO OPTaHM3AIUI0 U CTaOWIbHOE, YCTOWYUBOE, 3a-
MHUIIEeHHOe (PYHKIIMOHUPOBAHUE U Pa3BHUTHE OOINECTBA, BCEX
€ro MOJACHCTEM B IIpeneiaX NaHHOW CTPaHBbI.

TonbkO B OTHOIIEHWHM HEPA3BUTHIX IOCYIapPCTB, a TaK-
’K€ TOCYJapCTB C aBTOPUTAPHBIMH M TOTAJHUTAPHBIMHU PEKH-
MaMH, OTOXKIECTBJIEHHE '"TrocygapcTBa" MpocTo ¢ "BIacThiO"
(IpuUTOM, MOHSATHO, C TOCYNAaPCTBEHHOW BJIACTHIO) B HU3BECT-
HOW Mepe AOMyCTHMO: 3[eCh BJIACTh B CBOMX MHOTOOOpPa3HBIX
MPOSIBJIEHUSIX OXBATHIBAET BCIO, B CYIIHOCTH, T'OCYIapCTBEH-
HO-TIOJTUTHYECKYIO JKU3Hb CTPaHbl (MapKCUCTCKasl, JICHUHC-
KO-CTaJIMHCKAsl IOKTPUHA KaK pa3 U OPUEHTHPYETCS Ha TaKO-
ro poja rocymapcrsa). B Tex ke cTpaHax, rae MOJydaroT
pPa3BUTHE W PEATU3YIOTCS B T'OCYIAPCTBEHHO-MOJUTHYECKON
JKU3HHM JEMOKPaTHYECKHE MPHUHLUIBI U T'YMaHHUCTHYECKHE
LIEHHOCTH, HY>KHO ¢ HEOOXOIUMOI ONpeeIeHHOCThI0 KOHCTa-
THPOBATh CYIIECTBEHHBIE PA3JUYUs MEXKAY STUMU TEPMHHO-
JIOTUYECKH OJM3KUMHU KAaTErOPUsIMH H, B YaCTHOCTH, TO, YTO
BJIACTh B JEMOKPATUYECKOM OOIIECTBE CYIECTBYET U pea-
3yercs B "OKPY:KEHHH" U MOJ MHOrOOOpa3HbIM BO3E€HCTBHEM
MHOTHX JE€MOKPAaTUYE€CKHUX WHCTUTYTOB. M rOCYapCTBEHHBIX,
U HEroCyJapCTBEHHBbIX (TaKMX KaK aJBOKATypa B CHUCTEMeE
MPaBOCYAMs, MOJUTHYECKHE MAPTUU, MHbIE OO0BbEeTHHEHUS
rpask[iaH, CpeacTBa MAaCCOBOM MH(OPMAILIUH).

HNmenHo cyuiecTBoBaHue U (PYHKIMOHUPOBAHUE BIIACTH
"B rocymapcTee", B KOTOPOM YTBEPKIAIOTCS M MONYYAIOT pas-
BUTHE JEMOKPATUYECKHE U TYMAaHUCTHYECKHUE [IEHHOCTH, a
Ha MX OCHOBE MEXaHH3Mbl YMHPEHHMs BJIACTH (KOHCTHUTYILIHS,
WHCTUTYTHI HApOJOBJIACTHS, MapJiaMEHTapU3Ma, pasaesieHUs
BJIACTEI), MO3BOJISIET CTABUTH BJIACTh "HAa MeCTO" — YMHPSTH
BJIACTbH, JI€JIaTh €€ OTHOCUTEJIbHO YMEPEHHOM, OrpaHUYNBAThH
ee pyHKIHK OOIIECTBEHHO HEOOXOIMMbIMHU 3a7auaMHu, Mpe-
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MSITCTBOBATH 3aJI0’KCHHBIM B HEH MOTEHLHSIM K HEOTPaHUYECH-
HOMY BJIACTBOBAHHIO, JUKTAType, MPOU3BOJIbHBIM E€HCTBO-
BAHUSIM.

U BOT B 0OCTaHOBKE, KOTZa BJIACTh MPU MOMOINU YKa3aH-
HBIX MEXaHU3MOB CTAaHOBHUTCS "YMHPEHHOW", aJIeKBAaTHOM,
XOTs1 Obl B OCHOBHOM, OOIIECTBEHHBIM MOTPEOHOCTSIM, MPaBO
KaK Obl PacKpemnomaercs B CBOeM OBITUM M PA3BUTHUU, OKH-
Ba€T, HAUMHAET PAaCKPhIBaTh CBOM moTeHunu. OHO Teneph U B
T€X CBOMX YACTSX M TPaHAX, KOTOPBIE paHee OMpPEAEITHINCH
MPOU3BOJIOM BJIACTH, KAK Obl CTAHOBUTCS C BJIACTHIO HA OIHY
MJIOCKOCTh, MPUYEM TaK, YTO €r0 OCHOBHBIE MCTOYHUKH, HO-
CUTENN— 3aKOHBbI, W Tpexae Bcero KoHCTUTyuus, BBICTY-
MarT B KAYECTBE CHJIBI, YIIOPSIOYHUBAIOLICH BJIACTh, KPUTE-
pusi BOSMOXKHOCTEH U MPENeNOB ACHCTBUS TOCYAapCTBEHHBIX
VUPEKICHUN U JOJDKHOCTHBIX JIMI] BCEX CTYNEHEH U PaHrOB.
Oco00 nefiCTBEeHHO! CTAHOBUTCS MHUCCHS MpaBa B yIOPsiaoUe-
HUU U OTPAaHUYEHUU BJIACTU B CBSI3M C (PYHKIMOHHUPOBAHUEM
CBOETO pOJAa CBSI3KU, COCNHMHSIOIIEH BO3MOXXHOCTH YKa3aH-

HBIX paHee MeXaHU3MOB — KOHCTHTYLHM M MPaBOCYIHS,
BbIpaykeHHOro B aestenbHOCTH KoHctuTynuonHoro Cyna (Co-
BETA).

C paccmaTpuBaeMbIX MO3UIUNA MPABO YK€ HE MOXKET
OBITH OXapaKTePU30BAHO KaK MPaBO BJIACTH: OCTABAasICh, KakK
U paHee, "CHUJIOBBIM" MO IpeodiagaroIuM OCOOEHHOCTIM pe-
I'YJISITOPOM, OHO TENepPh SBISETCS B MPUHIIKMIE FOPUIUIEC-
KOI CHCTEMOM BCEro rocyiapcTBa — HOPMAaTHBHBIM 00pa3o-
BaHUEM, 3aHSBIIUM PABHOBEIUKOE MECTO C IMOJUTHYECKOM,
rOCyZapCTBEHHOH BJIACTHIO.

Takoe pa3BuTHe MpaBa, Kak CBUIETENbCTBYIOT HCTOPH-
4YeCKHe JaHHBIE, BCE JK€ He capanmupyem ¢ npasoeoii cmo-
POHBI OM 'PEYUOUBOE 20CYOAPCMBEHHO20 BCEBIACMUL, OCY-
IIIECTBJIIEMOTO MO OOJIbINEHl YaCTU BBICHIMMHU TOCYAapCTBEH-
HBIMH WHCTAHIUSAMU — TPE3UAEHTCKUMH, MPABUTEIbCTBEH-
HBIMH. OrpaHHYEHHE U OJOKMPOBAHUE NEATENHLHOCTH IEMOK-
paTUYEeCKUX MHCTHUTYTOB MPH 3TOM PEATU3yeTcss U 0OOCHOBBI-
BAETCSl TEMHU K€ CaMbiMM (OpMaMU M HadajaMH, KOTOPBIE
npeaHa3HaueHbl 0/ NEMOKPATHYECKOr0 YMHUPEHHs BJIACTH,
MpeXxae BCEro KOHCTUTYIMOHHBIM Ha4ajaoM — "BOJIel Hapo-
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na", mopsiakoM "cBOOOmHBIX" BBIOOPOB, pedepeHayMaMH,
TUIEOUCITUTAMH.

"3akoHHas" TpaHchopMalUA MPU MOMOINM CBOOOIHBIX
BbIOOPOB U pedepeHayMOB (TUIEOUCIUTOB) psiia AEMOKpPATH-
YECKHX TOoCynapcTB EBpombl B ToTanmuTapHbie (HammucTCKue
rocygapcTBa Craja TSKKUM CBHUIETEICTBOM KaKOTO-TO KO-
PEHHOro HeOJIaromnojy4dusi B JeHCTBYIOIIEM mnpaBe. B mpase
ele He OKa3aJoCh TaKUX 3JEMEHTOB, KOTOPbIE B KOHEYHOM
cyeTe OKas3ajguch Obl HE3aBUCHMBIMH OT BJIACTH, €€ H3OII-
PEHHOTO, MPUKPBITOTO PUAUYECKUMHE (HOpMaMH TIPOU3BOJIA.

VYBbI, MOoTpeOOBANMCh KPOBABbIE YPOKH, MPENOAaHHBIE
YeJIOBEYECTBY TOTAUTAPHBIME peskuMamu ((armmctckoit Tep-
MaHUH, COBETCKMM), KON JIIOAU BCel 3eMyn ObUTH MOCTaB-
JIEHbI HAa TPaHb TOTAJBLHON nerpajgalyd, MpPaKoOecHs W ca-
MOUCTpeOJIeHHsI, YBbI, TOTPEOOBANOCH BCE ATO, UYIOBUII-
HOoe u rudejpHOe, YTOOBI B MOCIEBOEHHOE BpeMsi, 1950—
1960 rr., npousouyia BTopas — nocye 3noxu Ilpocseme-
HUs — "peBomonus B npase", 0003HAUMBINAS KOPEHHBIE, Ka-
YECTBCHHBIC M3MEHEHHS B TPaBe, KOTOPBIE B MOJHOU Mepe U
PACKpPBUIN €r0 UCTOPUUYECKOE MPeIHA3ZHAUEHUE.

HDpasorpaxnganmckKoro odmectBa — 3TO
BBICIIIAS. HA COBPEMEHHOUW CTaJWH PAa3BUTHS ITUBHJIM3ALNHU
CTyNeHb TO3WTHUBHOrO MpaBa, Haubojee COMUBUBINASACS C
COBPEMEHHBIM ©CTECTBEHHBIM ITPABOM, €ro BBICIIMMH LIE€H-
HocTsimu. Ero 0asuc (kak 310 OyAeT moka3aHoO B TPETbel 4a-
CTH KHHUTH) O00pa3yrT HEOThEeMJIEMbIE, MPUPOKASHHBIE TIPa-
Ba 4YEJIOBEKA, KOTOPBIEC SIBJISTFOTCS OCHOBOW MJIL OTIpEIeIeHUs
MPaBOMEPHOCTU "camMux" HOPUANYECKUX HOPM, BBOAUMBIX U
MOAAEP)KUBAEMBIX BJACTBIO. M cienoBaTenbHO, IJIs TAKOTO
BBICOKOT'O TIOJIOJKE€HUSI OOBEKTUBHOTO IpaBa, KOrla OHO, IO
MPOPOUYECKUM CYXXKACHUSIM 3aMEUaTeIbHOrO PYCCKOro Ipa-
BoBena M. A. IIokpoBCKOro, cmocoOHO MPOTHUBOCTOSITH
rocyriapcTBy Kak TaKOBOMY H KoOrma
YeJIOBEUECKas JMUHOCTh MOXKET 3asiBJISITh "TIPETEH3UI0 HA POJIb
PaBHOIPABHON C rOCYJapCTBOM JEpPKaBbl C MPABOM CyBepe-
HUTETa Ha HEKOTOPOI COOCTBEHHOM TepPUTOPUHU" .

" Hoxposckuii H. A. Yxa3. cou. C. 309—310.
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HNmMeHHO mpaBoO NaHHOW CTYINEHU COrjiacyercsi ¢ TpeboBa-
HUSIMH TOTO 3Tamna pa3BUTHUS OOLIECTBA, HA KOTOPOM HEHTpa-
JU3YIOTCS KPAaHOCTU BJIACTH U OKAa3bIBAETCS BO3MOKHBIM
ofecreunTh ee rapMOHUYHOE PA3BUTHE, MPUTOM B €€ COOT-
HECEHHU C TPeOOBAHUSIMU COBPEMEHHOI'O TpPaskAaHCKOro 00-
niectTBa (MOCTKAMUTANIU3MA, HAPOJHOTO KalUTaau3Ma). 31ech
U TIPOMCXOIHUT CBOEro poAa "BOCXOXKIEHHE" MpaBa Ha BBIC-
HIVIO TIO COBPEMEHHBIM TPEJCTABICHUSM CTYIIEHb. OHO B TIOJI-
HOHM Mepe pacKphIBaeT CBOW IMOTEHIMAJ KAaK SBICHUE IL[UBH-
JU3ALUKA U KYJIbTYPBI, KAK HOCUTENIb I'YMaHUTAPHBIX LIEHHOC-
TeH, 3aJJ0KEHHBIX B CaMOW CyTHU, NPUPOAE YEJIOBEYECKOIrO
00111eCTBA, YEIOBEKA.

TakoBbI OCHOBHBIE CTYIIEHH T'YMaHUTAPHOH HCTOPUU TIpa-
Ba, KOI/Ia OHO ABHTIaeTcs OT "MpaBa CHIIBHOTO" 4yepe3 "mpaBo
Biaactu" (1 "mpaBo rocymapctsa') W JHOCTUTaeT CTYMEHH Ty-
MaHUCTUYECKOrO MpaBa, TOM CTYNEHU, HA KOTOPOW MO3UTHUB-
HO€ TPaBO YK€ HANpsIMyr, BO BCEX CBOUX OCHOBHBIX Xa-
PAKTEPUCTUKAX MPOTHBOCTOUT CBOEMY MCKOHHOMY, U3BEHHO-

My Bpary-aHTaroHUCTy — HpOU360i1y W ero Hamboiee "Oe-
COBCKOMY MPOSIBJICHUIO", HEMOCPEICTBEHHO OOpaIleHHOMY
NIPOTHUB YEJIOBEKA, — HACUNUTO.

Kak Obl HM OLIEHMBAM C TIO3WIUNA COBPEMEHHBIX T'yYMaHHU-
CTUYECKUX M HPABCTBEHHBIX MPEACTABJICHUN MPEIIIECTBYIO-
e CTaJuy MPaBOBOrO Pa3BUTHSA (Ha)ke TaKue, Kak, CKa-
*eM, "KyiadHoe mpaso”, ma u BooOine peHOMEH mpaBa CUJlb-
HOTO, Ja’ke TPaBO BOWMHBI), HA KaXJOH M3 HUX, HEPEAKO B
ONTUMAJIbHBIX JJIsl CBOErO BpeMeHU (popmax, CO3TAITCS U3-
BECTHBIE MPEATIOCHUIKU JJIS Peau3allii r'yMaHUTAPHbBIX LIEH-
HOCTel u, 4To Hauboyiee CYLECTBEHHO, U3BECTHBIM O0Opa3oM
OTPaHUYHMBAETCS TIPOU3BOJI, B3aMEH MPSIMOTO HACHJIUS BBO-
OSTCsI, TYCTh €Ille U HeCOBEpPIIEeHHbIE, 3a4aTOYHbIE, UHCTHU-
TYThl MPABOBOTO MPUHYKACHUS, MaTEpPUANbHBIE U MPOLEC-
CyaJIbHbIE.

BwmecTte ¢ TeM Hamo nmepkaTh B TOJIE 3pEHUS U TO 00-
CTOSITEILCTBO, YTO OTMEYEHHBIE CTYINEHU MO3UTHBHOTO Ipa-
Ba He Oojiee 4YeM BEXH, OPUEHTHUPBI, IMO3BOJSIOIINE Pa300-
paThCs B CJIIOKHOM Pa3BUTHH MMO3UTHBHOTO MpaBa Kak "CHIIO-
BOro" COIMalIbHOrO 00pa3oBaHMs, C €ro BOCXOKIECHUEM OT
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"rosoii cunbl" K yTBEP)KIEHUIO B CaMOW MaTepuu NpaBa Bbl-
COKHMX I'YMaHHMTapHBIX Hadal.

B neiicTBUTENBHON UCTOPUU IPAHMLIBI MEKAY STUMHU CTYy-
NEHSIMH Pa3MBIThL, H B 3aBUCUMOCTH OT CBOEOOpPa3Hsi UCTOPH -
YEeCKUX YCJOBUM, CJIOMOB U MOBOPOTOB B UCTOPUUYECKHX IPO-
neccax B cepy r'yMaHUCTHYECKOTO MpaBa MOXKET BOPBATHCS
NPaBO CHJIBHOTO, MPEXKIE BCEro €ro COBpEeMEHHas Momaudpu-
Kalusi — TPaBO BJACTH (a MOPOH M MPaBO BOHHBI B OTHOLIE-
HUU COOCTBEHHOro HaceneHus). MHorue (akThl POCCHICKOMN
NEeNCTBUTENBHOCTH U IOCNE MPEOAOJEHHs JIEHUHCKO-CTaINH-
CKOro TupaHuyeckoro pexuma (1993-ii m mocnenyrouiue
rOZibl), YBBI, TIOATBEPIKIAIOT CJIOKHOCTh U MPOTHBOPEYHBOCTD
MPOUCXOSIINUX 3/1eCh MPOLIECCOB, B TOM YHUCJE TEHIEHIIUIO,
COCTOSIIYIO KaK pa3 B JOMHUHHMPOBAHWH IpaBa BJACTH, A4
MPUTOM C TOU eIllle POCCUICKON crelu(UKOi, KOTopasi BbIpa-
JKeHa B (P€HOMEHE "BH3aHTUICKOTO mpaBa”.

Tonpko yTBepKAEHHUE MpaBa rPakTaHCKOTO 00IecTBa
U COOTBETCTBYIOIIAsl €My IepelnoBasl 1eMOKpaTHiecKas rocy-
JapCTBEHHOCTh MOTYT OO€CMe4YuBaTh, HAIO HANESITHCS, Ta-
KO ypOBEHb IOCIOZCTBA MpaBa (MIpaBJICHHs MPaBa), KOTOPBINA
UCKJIIOYAET MPOPBIB B OOLIECTBEHHYIO KM3HB MPaBa CHJIBHOTO
(mpaBa BiacTH, mpaBa BOWHBI) U AePOPMAIUIO MO HATIOPOM
ero HeoOy3HaHHOW MOIIU JE€MOKPATUYECKUX MPABOBBIX WH-
CTUTYTOB U popMm.

S, Dnoxu mpasa. IlpeacTaBneHne O CTYHEHSIX BOCXOXK-
AEeHUs TpaBa (C T'YMaHUTAPHBIX MO3UIIMIA) MTO3BOJISIET ONpene-
JIUTH €r0 IVIaBHbIE HCTOPUUECKUE 2HOXH.

Bompoc o xareropuu, koTopasi B fanHON padoTe Ha3Ba-
Ha "3Moxu npasa”, HEMPOCT, U Jake HayuYHbIE MPEANOChII-
KM JUJIS1 KOHCTPYKTHBHOTO PeLIeHHs MPpoOJIeMbl, KOTOpasi UMe-
€TCs 37eCh B BUAY, MOXKaJIyH, B MOJHON Mepe ele He CJo-
JKUJIMCh, BO BCSIKOM Clly4dae He ycTOosuch. Tem Oonee, 4To
aBTOp 3TUX CTPOK CTPEMUTCS pealn30BaTh 3aAady B Hay4-
HOM o0Omxoze OONBLION CJIOKHOCTH — MyTeM OOOCHOBaHUS
9TOI KaTeropuu NaTh allbTEPHATHUBY YK€ MPUBBIYHOMY, MIPOU-
HO BOIIEAIIEMY B Hay4YHBbI OOMXOJ MOHATHIO "HCTOPUYECKUIA
THUII ITpaBa’.
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B mpaBoBeneHUU COLMATUCTUYECKUX CTPAH HAa OCHOBE
MApPKCUCTCKUX B3IJISIOB, YIPOIIEHHBIX M CXEMATHU3HPOBAH-
HBIX B JIEHMHCKO-CTAJHMHCKHUX HHTEPIpPETALHIX, MOI STUM
TEPMHUHOM MOHMMAJIOCh CYMMHPOBAHHOE BBIPAKEHHE OCOOEH-
HOCTEW FOPUAMYECKHUX CHCTEM 1O (POPMALMOHHOMY MPU3HAKY
C SIBHO 3aJIaHHOHN 1eNIbI0 — OOOCHOBATh 3aKOHOMEPHbBINA Xa-
pakTep mepexoaa 4enoBedyecTBa K KOMMyHu3My. M cooTBer-
CTBEHHO 3TOMY BBIAEJISIUCH Takue "UCTOPUYECKUE TH-
nbl" — paboBnangenpyeckoe mpaso, heomalbHOE MpaBo, Oyp-
JKya3HOE MPaBO, COLUATMUCTUYECKOE MPABO.

IMonoOHast rpajganus UMeeT M3BECTHOE MO3HABATEIBHOE
3HA4YEHHE, TMO3BOJIIET BBIIBUTb HEKOTOPbIE OOIIUE YEePThI
IOPUANYECKIX CHCTEM, CYIIeCTBOBABIIUX B T€ WJIM HHbBIEC WC-
TOpUYECKHE MEePUOJIbI, CEIaTh aKIEHThI HA OJHOM W3 CyIle-
CTBEHHBIX MOMEHTOB 3KOHOMHKO-TIOJIUTUYECKOW CHUTYaIlUH,
OTBEYAKOIIUX OPTOAOKCAJbHBIM MAapPKCHCTCKUM B3TJISIAAM O
"knaccax", 00 "skcmayaTtanuu", o OyaTro Obl HEM30EKHOM
JIBIJKEHHH YejioBeYecTBa K "OeckyiaccoBoMy oOmmecTBy"
koMMyHH3My. HO OHa Majio 4To naet 1 MIOHUMaHUs MeCTa
U POJIM TpaBa B *KU3HU OOIIECTBA, JOTUKHU €r0 Pa3BUTHS,
ero KpUIHYeCKOro cBoeobpasusi. O00cobaeHHbIE HA YKa3aH-
HBbIX OCHOBAHUAX "HCTOPUYECKHE THUIIbI' OXBATBHIBAIOT HOPH-
IUYECKHe CHUCTEMbI BECbMa PA3IMYHOTO FOPUIAUYECKOrO TIO-
CTPOEHUS W CTYIEHU T'YMAHUTAPHOTO pasBuTHs. U TONBKO B
OTHOIIEHUU HEKOTOPOro (haKTHYECKOTO MaTepHalia HUAEOJIO-
rusi "UCTOPUYECKUX THUIOB MpaBa" MOMOraeT yBUAETb UX pas-
BUTHE (HampuMmep, CBsi3biBasg (peomaabHOE MPaBO ¢ "Kyjgad-
HBIM TIPaBOM").

Kak okasanoch, Oojiee CymecTBEHHOE ISl FOPHUINYEC-
KOH HAayKH 3Ha4Y€HUE MUMEIOT HE BbIAENIEHHbIE 10 MapKCHCT-
CKUM KaHOHaM "HMCTOPHYECKUE TUIIBI", & cembll HaIIMOHAIbHBIX
MPaBOBBIX CHUCTeM. W MOTOMy, €Cii U YMECTHO YMOTpeOsITh
TepMuH "TUN" B OTHOLIEHWW MpaBa, TO B HauOOJbIIeld Mepe
Takoe yrnoTpedyieHne OMpPaBIaHHO B OTHOIIEHUH HOPUOUYEC-
KUX MUuno8 — OCHOBHBIX, KJIACCUYECKUX CeMel FpUanyec-
kux cucrem [I1 6. 2],

Tem He MeHee CYIIECTBYIOT BECOMbIe OCHOBAaHHMSI TMOJIa-
raTh, YTO €CTb aJIbTEPHATUBA MOHATUIO "UCTOPUYECKHUH THI",
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KOTOPOE HMEET CYIIECTBEHHOE OOIIeTeopeTHYecKoe 3Hade-
Hue. 310 momatHe — "ucmopuveckar I m O L a L op a4 § @'
OHO, MOKHO TIPEIOJIOKHUTDL, TPU3BAHO OTPA3UTh OCHOBHbIE,
eciu y200Ho, 21006avibvie cmaouu 6 'passumuu "camozo” npa-
6a U COOTBETCTBEHHO 3TOMY JIaTh HAYYHYIO OCHOBY JJISI TIOHH-
MaHUsI KYJIbMUHQYUU, KTHOUEB020, NHOBOPOMHO20 NYHKMA B ITOM
pPa3BHUTUHM, COOOPA3YIOIIErOCs C MEPEXOAOM HeJIOBEYECTBA OT
TPAIUITUOHHBIX ITUBHJIM3AINN K UBHIIM3ALMSAM I10CJIEIOBA-
TEJIbHO IEMOKPATHYECKOTO THUIIA.

CyTh nena B TOM, 4TO IO TOTO BPEMEHH, KaK B YCJIOBH-
sx Ilpoceemenus;, uner u nyxa OpaHIy3CKOM PEBOJIOLUU
HAYaJICsl TIEPEXO/ 4YeJIOBEUECTBA K IMOCIEAOBATEIbHO JEMOK-
paTU4ecKuM, JUOepaJbHbIM LIMBUIM3ALIUAM, (PeHOMEH mpaBa
CYIIECTBOBAJ M TMOBCEMECTHO BOCIPUHUMAJICS KaK TOCynap-
CTBEHHO-BJIACTHOE OOpa30OBaHME, COAeprKalliee IJIaBHBIM 00-
pazoMm o0Ieo0si3aTeNnbHble MPEANUCAHUs, 3alPeThl, OrPaHU-
YuTEIbHbIE UMIEPaTHBLL. IMEHHO B TaKOM OOJIMKE MO3UTHB-
HOE TPaBO MPEACTANIO MEePeN JIFOIbMH C TOU CBOEH MPUPOI-HO-
€CTECTBEHHOW CTOPOHBI, KOTOpasi BBIPAXKAET BIACTHYIO
UEPAPXUYECKYI0 OPTaHU3aLMI0 OOINECTBEHHOW JKU3HU, B Ipe-
OeNbHONH Mepe OOHaKMBINEWCs W nake OOOCTpPUBIIEHCS B
YCJIOBUSIX TPAOUIMOHHBIX UBUIM3AIUN (DeOHaNbHBIX THIIOB,
KOTJla JeUCTBYIOIHNE FOPUINUYECKUE YCTAHOBJICHUS MMPUBBIY-
HO BOCIPUHUMAJIUCh ke HE B KA4YECTBE MpaBa BJIACTH, a
CKOpee — TpaBa CHJILHOTO, MPUTOM "KyJIaqHOIO mpasa”.

ConuanbHble U AyxoBHbIC ycioBus [IpocBemenusi, Kak
U BCSI BO3POXKAEHUYECKAs] KyJbTypa, U B HE MEHBIIEH CTerne-
HU DPEBONIIOIIHOHHBIE cOObITHs koHIA XVIII B. B EBpore u
CeBepHoli AMepHKe, T. €. BCe HapacTaroIllHe MPOLECChI, BbI-
pakamlMe Hayajlio PeaibHOTO Mepexoaa YeOBEeUeCTBa K
audepanbHbIM LIUBUIU3AIUSAM, OTPEOOBAIH HOBOTO MpaBa W
MIPUHITUITHAIBHO HOBOT'O MPAaBOIMIOHUMAHUS.

Ho, cnpammuBaercsi, B 4eM, Kpome OOIeld MOCTaHOBKH
BOIPOCA, PEANbHO (6 CMPO2O KOHMPACMHBIX ONpPeOeNeHUsIX)
COCTOHT TO HOBOE, 4YTO JOIKHO OBITh XapaKTEPHBIM JJIsl ITpaBa
B YCJIOBHSIX TOCHEIOBATENbHO AEMOKPATHYECKUX, JTHOepaib-
HbIX LUBUJIN3AIMNA, HOBOE 6 CAMOM HPUHYUNE NPABONOHU-
MaHus?
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U BOT 311€CH MBI BCTpeUaeMcsi C CaMbIM TJIaBHBIM IIEpeso-
MOM B MHUpE MPaBOBbIX SIBIEHUI U MPaBOBBLIX NpeICTaBIe-
HUI, POUCLIEAIINX B TO BPEMsI 3a BCIO UEJOBEUECKYIO UCTO-
pHIO, — C Hepexo0oM Om 3anpemumesbHO-NpeonucvIeaio-
weeo npaea Kk 003601 UMENbHOMY (003601510U4eM))
npasy. Y1 cOOTBETCTBEHHO 3TOMY — C ME€PEX0J0M OT BUACHUS
mpaBa Kak cyry0o BJIAaCTHO-TOCYIapCTBEHHOIO 00pa3oBaHUs
K €ro TPakTOBKE KaK HMHCTUTYTa, KOTOPBIM NpPU BCEH €ro
B3aUMOCBSI3U C TOCYAAPCTBOM (M MOPAJIBIO) CIYIUCUM YeN06e-
Ky, MBOPYeCKOl aKmueHOCmu 1100eil U KOmopwlil cnocoben
B036bICUMBCA HAO 6IACMBIO.

OTcroza 1 BBIPUCOBBIBAIOTCS [IBE OCHOBHBIE 910X TIpa-
Ba, KOHCTaTallsl U MMOHMMaHHE KOTOPbIX BO MHOTOM PacKphbl-
BAIOT, OBITH MOYXET, CaMbl€ CYI[ECTBEHHbBIE XaPAKTEPHUCTH -
KM, BbIpa)karollue JOTUKY MpaBa. ITo:

3anpemumeibHO-NPeOnUCHI6AIOee Npaso (droxa, xa-
paxkTepHas AJis TPAAUIMOHHBIX LIUBIIIU3AIIH);

do36onumenvHoe npaso (3MoXa, XapakTepHas s MOC-
JeIOBATEIbHO NEMOKPATHUECKHX, JIMOePaJbHbIX LIMBHIN3A-

1815170}

['naBa ceapmas
[IpaBoBas marepus

§ 1. I[IpaBoBast Mmarepust:
OCOOEHHOCTH, DJICMCHTBHI,
METOJIOJIOTHYECKUE TTOAXOIbI

1. IloctanoBka npodJemsbl. IIpaBo kak siBIeHHE UBH-
JIM3auuyd — OOpa3OBaHUE CIIOXKHOE, MHOTOTPaHHOE (CO CBOU-
MH "urnocracsiMu', "U3MepeHusIMU'"), KOrga B €ro CyIlecTBO-
BaHUM U JIEMCTBUU HEMAJIYIO POJIb UIPAIOT JyXOBHbIE Hada-
Ja, MOpallbHble NPUHLMIBI, MPsMble HUHTEJUIEKTyaJbHbIE
"priroueHus". To ecTh Te ero XapaKTepUCTHKH, KOTOPbIE,
npH BCEH WX BAXKHOCTH (IIOPOH a’ke U3HAYAIBHOCTH) CAMHU
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no cebe He 00pas3yroT ero "BeIecTBO" W HE MOTYT MOJYYUTh
MaTeMaTU4YeCKH TOYHOH KOHCTATallMM, CTPOrO HAYYHOH HWH-
TEepIpeTaluu B KA4eCTBE Mamepuil.

Mexay TeM, KOJIb CKOPO B HAyYHOM HCCJIEOBAHUU B3SIT
KypC Ha pacCMOTPEHHUE MpaBa KaKk OOBEKTUBHOW peajibHOC-
TH, T. €. TaKOH ke, Kak U B JIOOOH NeHCTBUTEIHPHON HayKe,
OCHOBOM HAy4YHOTO MCCJIEIOBAHUS AOJKHO CTaTh UMEHHO "Be-
mectBo", "Teno" mpasa, ero corpus juris — ocodasi, BO MHO-
rom "HeBuUAUMAs" COLMAJbHAs PEANBHOCTb, BbIpaXKarolnas
CTPYKTYPUPOBAHHOCTb IIpaBa, "FOPUAUYECKYI0 OpraHHU3aLui”
ero coxepkanusi. M 3To Kak pa3 MMEHHO TO, YTO OOLIUM
o0pa3oM MOKeT ObITb Ha3BAHO NPABOGOIl Mamepueil.

2. "lorma HpaBa'’ u ""HpaBoBasi maTepus'': cCOOTHOLIEe-
Hue. UTo ke 00pa3yeT npaBoBYIO MaTEpHO?

IIpedenvno mouno omeeuaem XapaKxmepucmuxkam, Gui-
mexawwyum u3 noHsmus "npaeoeas mamepus’, doema npa-
6a. B 5TO CBsI3U HET HUYETO YAMBHUTEIBHOIO B TOM OOCTOSI-
TEIbCTBE (KOTOPOE COBPEMEHHBIMH aBTOPAMH MO OOJbIIeH
YaCTU UTHOPUPYETCS HJIM TPAKTYETCs B CyryboO MCTOpUYeC-
KOM pakypce), 4TO UMEHHO JOTMa MpaBa MpPEICTaBIsET CO-
00l Ba)KHEHWIIYI0 OCHOBY FOPUAMYECKUX 3HAHHUH BooOme. Tem
foJnee UTO B IOPUAUYECKONW TOTME LEHTPAJIbHOE 3BEHO, CBO-
ero pona GpoKyC — 3TO IOPUAMYECKHE HOPMBI, BCE IPYroe,
UHBIC FOPUIUYECKHE SBJICHUS — W UCTOYHUKU TpaBa (3aKo-
HbI), U JEHCTBHE NpaBa — KECTKO, MMIIEPATUBHO "MPUBS-
3aHbI" K HOpPMaM, TPAKTYIOTCS B KadecTBe "(hOpMbl"' FOPH-
OUYECKUX HOPM WIM HUX peanu3auuu. Takol HOpPMaTHUBHO-
AHAJUTUYECKUN TOAXOJ K NpPaBy, PacKpbIBas Ba)KHEHINYIO
CTOPOHY MaTepHWH IpaBa, MPUHLHUINAIBHO 3HAYUM KaK B
HAy4YHOM, TaK M B NPAKTHYECKOM OTHOIICHHsX. MMeHHO
IOpUAUYECKHE HOPMBI, TeM Oojiee HOPMBI, BBIPAKEHHBIE B
3aKkoHe (KOJeKcax), KOHLUEHTPUPYIOT BakKHeHmue ocobeH-
HOCTH TIpaBa Kak TaKOW peasbHOCTH (IOTMBbI), ¢ KOTOPOH
HUMEIOT JAeJIO IOPUCTBI, BCE JIIOJU, CONpHKAacaroliuecs ¢ mnpa-
BOBBIMH BOIIPOCAMH.

IIpu Takom (HOpMAaTUBHOM, (HOPMATBEHO-FOPUIUIECKOM)
B3TJISAIZIE HA MTPABO MOXKHO ¢ (pOPMaIbHO-JIOrHYECKON CTOPO-
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Hbl Pa3oOpaThCsi C OCHOBHBIMU TOHKOCTSIMH HOPHUIHYECKOM
MaTepUHu, CO MHOTMMHU MPAKTHYECKU BAKHBIMH BOIMPOCA-
MU — KJaCCU(PUKAIUIMH OPUIUIECKUX HOPM, UX TOCTPOE-
HUeM, (opMaMHu HX 3aKPErUIeHHs, MPAKTHYECKOro MpUMeE-
HeHus1, TojkoBaHus. CJIOBOM, BCEM TeM, 4TO oOpasyer mep-
BUYHbIE IOPUIUYECKUE 3HAHUS, HEOOXOIUMBIE IJISl FOPHUIH-
YeCKOW MPAaKTUKU U MPABOBOrO OOy4YEHHs, BBIPAOOTKU mep-
BUYHBIX, a30y4HBIX 3HAHUWA O TIpaBe U 3aKOHE, U JAET OT-
MpaBHbIE TOYKU A PUIOCOPCKOro OCMBbICIEHUs TIpaBa (T10-
TOMY-TO Ha MaTepuayiax JOTMbI MPaBa U CTAJO BO3MOKHBIM
MPOBOAUTh AOBOJBHO MPOAYKTUBHBIE (PUIOCO(CKHE paszpa-
OOTKH).

U Bce ke, kKak Mbl BHIEIHU, MIPH TOMBITKAX OOJiee OCHO-
BATEJILHOTO, YIUIYOJIEHHOrO aHajin3a TMO3UTHUBHOTO IpaBa Ha
OCHOBE HOBEHIINX (PUIOCOPCKUX MaHHBIX OKA3bIBAETCS, UTO,
TaK ckasaTh, "¢akTypa mpasa" He MOXKET OBITh CBeleHa K
OIHUM TOJIbKO HOPUAMYECKUM HOPMaM, Na’ke MPU BCEM HX
MHOroodpasuu u (Hopmax NpOsiBJIEHUss — HUCTOYHHKAM TIPaBa,
€ro e CTBUIO, MPUMEHEHHUIO.

IIpuyem peub umer He O Ooyiee TIYOOKUX COLMATBHBIX
SIBJICHUSIX (BBIPAKEHHBIX "B" HOpMax WJIM Haxomsmuxcs "3a"
unu "psgom" ¢ HUMH — CBOOOE, CIPaBEIIMBOCTH U T. 1.,
TYT OCOOBIH, METAPUANYECKUH, PHIOCODCKHI MOAX0M), a
O CcaMOl IOPHAMYECKON MaTepHH, €€ Hay4YHOU MpPopadoOTKe ¢
UCIIOJIb30BAaHUEM COBpPEMEHHBbIX (uiocopckux maHHbIX. Ta-
KOW JK€ BBIBOJ BBITEKAET MPU PACCMOTPEHUU TpaBa C MO3U-
Ul COBPEMEHHBIX MPeACTaBlieHui 00 00INecTBe W LIMBHIIU-
3ammu. M1 TyT — NPUTOM YK€ B HOBOM HAayKOBEIYECKOM pa-
Kypce — OKa3bIBaeTCs, 4YTO U TpeOOoBaHUS (MMIEPATHBHI)
UBUJIM3ALUN TIPEANONAratoT 0oJiee IMUPOKUN MOAXOM K mpa-
BOBBIM SIBJICHUSIM, HE CBOJUMbBIN TOJILKO K HOPMATHBHOW pe-
TYJISILAY OOIIeCTBEHHBIX OTHOLIEHUH,

3HA4MT, IPU BCEM 3HAYEHHUH FOPUIUYECKUX HOPM, HEOO-
XOmUMO "0cBOOOAUTHCS" OT TOro, 4ToOBI BCE MPABOBBIC SIB-
JIEHHUsI TPAKTOBAJIUCH TOJBKO MOM YIJIOM 3peHHs HOpM (4TO
XapaKTepHO Ui FOPUANYECKOH TOrMAaTHKH), U PacCMaTpHu-
BaTh MPABOBbIE SIBJICHUS KaK TAKOBbIE, B UX COOCTBEHHON
TUIOTH.
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Paccmotpenue mpaBa Kak sIBI€HUS LIMBUJIN3aLUHU BbIBE-
JIO Ha OCHOBHYIO KaTE€ropHIO, KOTOpas MO3BOJISIET C IIMPOKUX
MO3ULUNA paccMaTpUBaThb MPABOBBIE SIBJEHUs. JTa KaTero-
puIsl — Mpasoesvie cpeocmeq — KaTeropuaibHas OCHOBA MHCT-
PYMEHTAJIbHOM KOHLIETILIMM TTpaBa.

3. IIpaBoBbie cpeacTBa — KJIKY K HOBBIM NOAX0AaM K
npaBy. BreipakeHue "mpaBoBble cpeicTBa" NMPUMEHSIETCS HE
TOJIBKO B TIOMYJIAPHBIX MyOnuKanusix (1adbl ympoCTUTH yC-
JIO)KHEHHBIA IOPUANYECKHHA $3BIK), HO B IOCJIEIHEE BpeMs
JOBOJIbHO LIMPOKO HCIOJB3YeTCS B IOPUANYECKON Hayke,
YTBEPKAACTCA B OPUINYECKON JIEKCUKE.

Bnpouewm, u 31eck o OoJbIIeH YaCTH TaKOE HMCIIONB30-
BaHHE HE HUAET Aaiblle OAHON JHUIb MyOJUIUCTHYECKON
OLIGHKH TIpaBa, €ro "coumajabHOW poyn", mokKa3a TOro, 4YTO

NpaBO, €ro MHCTUTYTHI — 3TO "Ba)KHOE CpenctBo”, HeoO-
XOAMMOE I peanu3aluy 3anad, CTOSIIUX Iepen oOle-
CTBOM, — OKOHOMHYECKUX, MNOJUTHUYCCKUX U T. AO. " xora

MPU 3TOM, CTPOrO TOBOPsS, PeaibHOe 3HA4YEHUEe MpaBa MPH-
HHKaeTcs (OHO MOACHMYIHO HU3BOAUTCS OO TOJOXKEHUS
Hekoero "moncoOHoro" sBJeHUs s Opyrux "3amad" u
MPOLIECCOB), TaKOe MOHMMaHUEe ciaoBa "cpencTBo" B oOia-
CTH TIpaBa IOMYyCTHMO, W B JIMTE€paType ObLIH MPEennpH-
HSITBI TIOMBITKH TNPHAATh MOMOOHBIM XapaKTePUCTUKAM
PHITOCOPCKO-COLMOIOTMYECKYI0 3HAUMMOCTb . HyXKHO TOJb-
KO H€ YMyCKaTh U3 MOJIS 3peHUs TOrO, 4TO Mepeln HaMu
BCEro JIMIIb HEKOTOpble OOpa3Hble BbIpakeHWs, (ppa3eoso-
rUYeCKuil nyOjb WJIM CIIOBECHBIE YIPOIIEHUS, UCIOJb3ye-
Mble ISl TOSICHEHHs "COIMAbHOW ponu" crernupuyecKux
KaTeropuii IOPUINYECKONH JOTMATHKH B IMOMYJSIPU3ATOPCKHX
LEJISIX.

Mexxny TeM MOCTaHOBKA BOMPOCA O MPABOBBIX CPEACTBAX,
o0o3HauaemMasi 371eCb U B MOCJIENYIOIIEM HW3JIOKEHUHU, MPHH-
LUIHAJIBLHO UHAsE — 0ojiee OCHOBAaTEJbHAS, OJMKaiimuM 00-
pa3oM Kak pa3 U BeIpAKAKOIIAs HOGbL (UHCMPYMEUMaib-

" Cm.: Benwix B. C. CyIIHOCTb IpaBa: B IOUCKAX HOBBIX TEOPHiT HIH "KOH-

cepBatu3M” CTAPOro MbIIUICHHS // POCCHHCKHE FOPHUIHYCCKHI KyPHAL.
1993. No2. C. 53.
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Hb1il) no0x00 k npagy. Takoil MoOAXOA, KOra pacCMOTpPEHUe
IOPUIUYECKHUX BOIPOCOB OMHUPAETCS HA IOPUAMYECKYIO JOTMY
U BMECTE€ C T€M BBIXOJIUT 3a €€ Ipelesbl, OXBaTblBasl opu-
OUYeCKylo Mamepuio 6 yeiom, BO BCEX €€ TPAHAX M MPOsiB-
JIEHUAX — U Ha ypOBHE JOTMBI IIPaBa, U 3a €€ paMKaMu, 4TO
U TIO3BOJISIET BEChMa 3HAYHMTEIBHO YIIAyOUTh HAIIW 3HAHUS O
npaBe U B HAy4YHOM, U B NPUKIATHOM, IPAKTUYECKOM OTHO-
LIEHUSX.

IIpuyem 31€Ch MPOUCXOAUT HE TOJBKO "MPOCTPAHCTBEH-
HOe" pacliupeHHe B3IUIsla Ha MpPaBO, BKJIIOUEHHE B IOJE
HAy4HOI0 aHanu3a, Hapsay ¢ HOpMaMH U B OAHOM MJIOCKOCTU
C HUMHM, APYTUX KOPUIUYECKUX SIBICHUH, HO KAYECHGEHHOE
uUsMeHenue camo20 Guoenusi npasd, KOrga pacCMOTpEeHHUe
IOPUAMYECKUX SIBJICHUH OCBOOOXKIAETCS OT HUMIIEPATHBHOM
3a/laHHOCTH Ha OJJHU HOPMBI U KOT'Jla IIPaBOBbIE SIBJICHUs pac-
CMaTPUBAIOTCS KAK MAKOGble HEMOCPEICTBEHHO B OHOM ILIOC-
KOCTH C IOpUINYECKUMH HOPpMaMu.

CrnenoBaTenpHO, 3/1€Ch MEHSIOTCS MOAXOIbI K MpaBy —
MemMoo e2o paccMompeHus, pyu KOTOPOM MO3UTHBHOE MPABO
kak Obl "OOHaxkaeTcs UEIMKOM", OTKPBIBAETCS MyTh K €ro
3aKOyJKaM M TallHMKaM, BO MHOTIOM "HpPHUKpPBITBIM" B Tpaau-
LIMOHHBIX JOTMaTUYECKUX TPAKTOBKAX HOPUIUYECKUMH HOpP-
mamu. M orcrona (a 3T7o riaBHOe!) OTKPBIBAETCS BO3MOKHOCTD
BBISICHEHHUS! OoJiee OOIMMPHOrO KOMIUIEKCA XaPaKTEPHBIX IS
IpaBa CBsA3EH U 3aKOHOMEPHOCTEH.

4. IlpaBoBBIe cpeacTBa Kak (yHAAMEHTAJIBLHASI IOPH-
andeckas kareropus. "[IpaBossie cpencTa" sABISIOTCS QyH-
JaMEHTAJIbHON KaTeropuei B 0OJaCTH OPHIMYECKUX 3HA-
Huii. Ee 3HaueHne U OCOOEHHOCTH 3aKJIOYAOTCS B CIENYIO-
IIeM.

IIpexne Bcero "mpaBoBble cpencTBa" — IPaBOBOE I0-
HSITUE, OXBATBIBAIOLIEE 6CI0 HNPABOBYIO MAMEPUIO ¢ (PYHKYU-
OHANbHOU cmoponvl. To ecTb NMOHATHE, XapaKTepusyrliee
(bparMeHTbl PAaBOBOW NEHCTBUTEIBHOCTH MO YIJIOM 3PEHHS
uX OBITHS KaK COLMAJBHBIX PeajbHOCTEH U MX (QYHKLUUN, UX
pPOJIM KaK MHCTPYMEHTOB, MO3BOJISIFOLINX B IIPABOBOM MOPSI-
K€ pa3peliaTh )KU3HEHHbIe CUTYaLlNu.
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Kareropusi "mpaBoBble cpencrsa" siBnsieTcss ¢yHIaMeH-
TQJIBHOW TaKXe€ TMOTOMY, YTO OXBAaTbIBA€MbIE €0 TPABOBBIE
SIBJIEHUSI UMEIOT 00BeKMUBUPOSAHHbII CYOCMAHYUOHATbHYLI
xapakTtep (T. €. TakOi, KOTrJa MPaBOBbIE CPEACTBA OTHOCSTCS
k "Teny", camomy "BelnecTBy" mpaBa). DTO HE HEHCTBUS
IOPUANYECKOTO XapakTepa, He pasHOOOpasHble MPOLECCHI B
IOPUANYECKON 00NacTH, a PUIUYECKHE PEATbHOCTH — TBEP-
nasi, Heu3MeHHas "FpUIUYecKasi HAJTMYHOCTE" (KOTOPYIO MOXK-
HO Kak Obl "B3ATh B PyKH', TaK WJU WHA4Ye HCIOJH30BATH).
Takoro pona ropuanYecKass HATUYHOCTb OXBATBHIBAET BCE CTO-
POHBI U TIPOSIBJICHHS] MpaBa — HE TOJbKO IEHCTBYIOLIHE
IOpUIUYECKHE HOPMBI, 3aKOHBI, HO W, HampuMep, WHIUBH-
OyaJbHbIE aKThI, IOPUAUYECKHE CAHKIIUU, OOBEKTUBHUPOBAH-
HbIe NaHHble cynebHol npaktuku. Crona ke, Ha IPyroM ypoB-
HE HOPUANYECKUX PEANbHOCTEH, OTHOCSTCSA 3amlpeThl, T03BO-
JIEHUs, TIO3UTHUBHBIE OOS3BIBAHUS, a TAKKE HOPUIUYECKUE
KOHCTPYKIIUU, CTPYKTYPHBIE MOCTPOEHUS, THUIIbI, CHUCTEMBbI
PEryJIUpOBAHUS U .

HNmenHO B KauecTBe CyOCTAHLMOHAIBHBIX SIBJICHHN TIpa-
BOBBIE CPEICTBA — 3TO HOcumenu cuivl npasd. OHU B 3TOH
CBSI3U MO OOJIbIIIEH YaCTH BBICTYMAIOT B BHUJE TE€X MU WHBIX
npuHyoOumenvHulX Mep. B 4acTHOCTH, CaHKIUNA, CPENCTB 3a-
IIUTHI, KOMIIEHCAIIMOHHBIX Mep W T. A. [IpaBOBBIE CpencTaa,
OTJIMYAKOIIUECS] TPUHYAUTEIbHBIM XapaKTepOM, MOTOMY U
000CO0IAOTCS B YCTOHUMBBIE "peajbHOCTH", YTO B HHMX 3a-
JIO’KEHBI TAKUE BO3MOXKHOCTH, KOTOPBIE MO3BOJISIOT CIIPABUThH-
Csi C TPYAHOCTSIMU, MPEOIOJETh MPEMSITCTBHS, 00eCreYuTh
perieHre "TOro, BO MMs 4Hero" moTpedOBaNOCh MO3UTHBHOE
MPaBO — pellleHne Ha3peBIIeH KU3HEHHOW CUTyalluu Ha "Ha-
yajax mpasa".

XoTsl IpaBOBbIE CPEACTBA €CTh SIBJIEHUS] CYyOCTaHIMOHAIb-
HbI€, B HUX, B CAMOM UX OBITUU MPHUCYTCTBYET BO3MOXKHOCTH
TOTO, YTO U3BECTHBbIE CYyOBEKThI NeHCTBUTENBHO 00paTATCS
K HUM KaKk K cpeocmeav B cyry0O NEeIOBOM 3HAYEHUH, T. €.
"BO3BMYT UX B PYKU" U HOOBIOTCS ¢ UX MOMOIIBIO HYKHOTO,
0KHUJIa€MOTO Pe3yJIbTaTa B COOTBETCTBUM C NTPABOM, B UTO-
re — B COOTBETCTBUH C TpeOOBaHUAMH (MMIIEPATUBAMU) ITH-
BUJTU3ALIUU.
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Takum 00Opa3oM, TPaBOBbIE CPeNCcTBA — 3TO HAuboee
o6was, yuusepcansnas npasosas kamezopus’. C IpaBoBbIX
cpenctB (MX HeOOXOMUMOCTH MPHU HAJIWYUU MPABOBBIX CHUTYa-
LIUI) TIPaBO B CBOEM DEAIbHOM PE2YNISIMUSHOM HAZHAYEHUU
Hayunaemcs. VI3 paBOBBIX CPEACTB (Pa3HOTO COMEp KaHUS,
VPOBHSI) U CKIAObI6AeMCsl 8Cs npasosast mamepusi — "Teno"
npasa.

5. O "3pumoii" u ""He3pumoii’’ npaBosoii matepuu. [Ipu
XapaKTEPHUCTUKE MTPABOBOM MaTEepUM Hepe3 MOHSITHE "TpaBo-
Bble CpeAcTBa" MPEACTABISIETCS HEOOXOAUMBIM elle pas OT-
METHUTh, YTO 3/1€Ch MPABO MPEJACTAET Mepen HaMHU B "3pH-
MoM" U "He3pumoM" BHIE.

Camo cnoBo "marepusi”" OOBIYHO CBSI3BIBAETCS B HAIIHX
npeAcTaBleHusIXx ¢ "Bemamu", "3pUMBIMU" TIpeaMeTamu,
UMEIOIUMH YYBCTBEHHO-OIYTUMbBIH xapakTep. IIpaBo mo
HEKOTOPBIM CBOMM IPOSIBIEHUSM U BBICTYIIA€T B TAKOM "3pH-
MOM", YyBCTBEHHOM BHJE, KOTJA YTO-TO, OTHOCSIINEeCsS K
MpaBy, MOXHO peanbHO "yBUneTw", "B3aTh B pyku". Ho Ta-
KOH, 4yTh JIM HE BEIECTBEHHbIN OOJUK MPaBO, Kak 3TO ObLIO
otMeueHo panee [II. 5. 2], uMeeT TONBKO CO CTOPOHBI CBOEH
BHEIIHEW (OPMBI, T. €. CO CTOPOHBI CBOUX MCTOYHUKOB — 3a-
KOHOB, UHBIX JTOKYMEHTOB, 3HAaKOB M CUMBOJIOB. HO CyTh BOII-
poca — B TOM, 4TO "Teno", "BemecTBo" mpasa oOpasyer ero
(coobpazno (GunocohCKkuM TPEACTABICHUSM) BHYMPEHHSIA
Gopma, T. €. cmpykmypa, wopuouveckas op2anusayus odpa-
3VIOUIUX MPaBO HUHTEJJIEKTYaJbHO-BOJEBBIX TMOJOXKEHUH,
WUeH, pereHuid, MbICIEH.

' Kak yxe 0TMeuanoch, B MOCICAHEE BPEMs KATCTOPHS "IPABOBBIC CPEa-
cTBa" MPUBJICKIA BHUMAHHC HAyku. Ho "mpaBoBBIC cpeacTBa" B COMOCTAB-
JCHHU C TPATUIMOHHO BEUICHACMBIMH (DPATMECHTAMH MPABOBOM ICHCTBH-
TeIBHOCTH ("FOPHIMUCCKUMHI HOpMaMHu'", "cyOBeKTHBHBIME ITpaBaMu”, "caH-
KipaMu") 00 PACCMATPHBAIMCH B KAYECTBE "HCHOPMATHBHBIX" (DeHOME-
HOB, JHOO, KaK MPEACTABILIOCH ABTOPY ATHX CTPOK B PaHEE H3TAHHBIX
padoTax, B KayecTBe OCOOOH I'PAaHW IMPH MPArMATHUSCKOM, CYIy0O MpH-
KJIATHOM PACCMOTPECHHH YKA3AHHBIX (DPATMEHTOB, HX ()YHKIMOHAIBHBIX Xa-
PaKTEPHUCTHK. Mexxay TeM mpu 0osiee moapoOHOM AHAH3E BBIICHICTCS,
4yro "IpaBOBBIC CPEACTBA" MPEKAEC BCErO JOJDKHBI PACCMATPHBATHCS B
KAYECTBE NepeUiHO20 Ul VHUBEPCATIbHO20 36eHA TIPABOBOM MATCPHH, TOYHCE
JAKE — UCXOOHOU eOunuybl BCCH MATCPUHU IPaBa, C KOTOPOTO B HHCTPY-
MCHTAITLHOM MJIOCKOCTH PEANbHO HAYAJIOCh H PEATBHO IMOIIIO BCE MPABO-
BOC PA3BHTHE.
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IIpaBna, u 3Ta CTpyKTypa TOXXE MOKET UMETh "3pumoe"
BBIpAKEHNE B 3aKOHAX, MHBIX MHUCAHBIX UCTOYHHKAX MPaBa
(B cocTaBe KOAEKCOB JAHHOW CTPAHBI, B CTPYKType KOAEK-
COB, UX TIJIaBaX, CTaTbsx 3akoHa). Ho camo-To "BemecTBo"
npaBa, €ro Corpus juris — 310 0codas, 60 MHO20M "HeGUOu-
masa" coyuanvnas peanvHOCHb, BBIPAXKAOLIAS CTPYKTYpPH-
POBAaHHOCTB TIPaBa, OPraHU3ALMIO €ro COAepKaHus ¢ cyrybo
FOPUANYECKON CTOPOHBI .

" 310 cBocoOpasHe IOPHAMYCCKON MATepHH MOKHO IIPOCICIHTb, €CIIH OT
3aKOHOB, T. €. BHEIITHEH (popMbI (""BHIUMOH" PEANILHOCTH) IIEPSHTH K JPYTOMY
BAOKHCHITIEMY DJICMEHTY IOPHIMUCCKOM TOTMBI — K FOPHIMYSCCKHAM HOPMAM.

Ha mepsbrii B34, 346CHh Kak OyATO OBI BCE SACHO M OYCBHAHO ("'3pH-
Mo" u "BuaEMO"). O CYIECTBOBAHUM IOPHIHUYCCKUX HOPM CBHICTCIILCTBYEOT
TEKCThI YTOJOBHOIO Kojckca, CeMeHHOro xoaekca, I'pakmaHCKOro KOoJckK-
Ca, OPYruX HOPMATHMBHBIX JTOKYMEHTOB, BEINEJICHHE OTICIBHBIX CTATEH,
HOPMATHBHBIX IOJIOKCHHI cO ClioBaMH "Bmpase", "HE MOKET OTpaHHYH-
Batp", "00s3aH BOBMECTUTH", Ja M MPOCTO TAOIMYKA C YKA3aHHEM — "Me-
CTa I MACCAKUPOB C ACTHMH M HHBATHIOB" .

Ho CTOHT TOIBKO MOBHHUMATCIBHCH MPHIISACTHCA K FOOBIM JKH3HCH-
HBIM CIIy4asM, TPCOVIOIMMM PEIICHHS HA OCHOBAHHMH FOPHIUYCCKUX HOPM,
KAK Cpa3y K¢ BOBHHKAIOT BOMPOCHL A MOYEMY, COOCTBEHHO TOBOPS, YITOMS-
HYTHIC M APYTHE 3aMUCH H (DOPMYIHPOBKH CBHICTCIBCTBYIOT O HAJIHMYHH
FOpUIMICCKHX HOpM? VIMECHHO — HOPM, Ja MPHTOM — IOpHIMISCKHX? Bean
FOPHIUYCCKAS HOPMA JOJDKHA 00Ia1aTh LECIBIM HA00POM 3JIEMEHTOB — VKa-
3bIBATh M HA YCIOBHSA €¢ ACHCTBHA (THIOTE3a), H HA B3aHMHBIC IPaBa H
O0SI3AHHOCTH CYOBCKTOB (TUCIIOZHINS), HA BO3MOKHBIC FOPHIHUCCKUC IMO-
CICACTBHA (CAHKIMH). A B TEKCTEC 3aKOHOB B PE3YIBTATE CICIHATH3AMNAN
mpaBa H OCOOCHHOCTCH HM3JIOKCHUSA HOPMATHBHOTO MATEPHANA OTIACIBHBIC
MOJIO’KCHUS OTPAHHYUBAIOTCS, KAK MPABHIO, 0003HAYCHHEM KAKOTO-TO OJI-
HOTO U3 VKA3aHHBIX JJICMCHTOB, BCICACTBHC YETO B OTACIBLHOM, H30JIHPO-
BAHHO B3ATOM (DPArMECHTE 3aKOHOJATCIHLHOTO TEKCTA HAJTHYCCTBYIOT TOJIb-
KO KAKHE-TO YKOPOYCHHBIC (DPA3HL, UyTh TH HE HX OOPBIBKH.

U BOT TOTJA-TO M HYKHO IPUHATH BO BHHMAHHUE CUCHEMHOCHb NpAsda,
€r0 CIPYKMYPUPOSAHHOCb, TOPUOUYECKIIO OPAHU3AYUIO COOMBEMCINE) -
rouux noaoxcenuti. C TeM, 4TOOBI MPSACTABUTH FOPHIUICCKYIO HOPMY B TIS-
JIOM, CO BCEM HAOOPOM HCOOXOIHMMBIX JJII HEE 3JICMCHTOB, OKA3BIBACTCS
HEOOXOTUMBIM IOHATHE J02UYECKOI HOPMBI.

BrIxoauT, IOpHIHYSCKas HOPMA, Ka3aJdoCh OBI, MPOCTOE, dICMEHTAP-
HOE, HAW0O0JIee HATIIHOE, MPEACIbHO 3PHMOE 3BCHO MO3HTHBHOTO IIPa-
Ba, €r0 JAOTMBI, OJHOBPEMCHHO MPEANOJATACT CYIMICCTBOBAHUC HE3PUMBIX,
HesuUOUMbIX KOMIIOHCHTOB — PA3HOOOPA3HBIX CBS3CH # COOTHOIICHUM, BKITFO-
YAKOIUX B HEYTO "JIOTHYCCKH ICTI0C" HHBIC KOMIIOHCHTHI, TAKXKC BXOIS -
IUe B MPaBoBYIO Marcpuro. CTajo ObITh, OOHAPYKHBAS CBOM OCOOCHHOCTH
HAJMYHOH PEaTbHOCTH B (DOPMYIHPOBKAX CTATCH 3aKOHA, a 3aTEM B PA3HO-
00PA3HBIX CBA3AX H COOTHOMICHHUAX, H IUIOC K TOMY €Ine (KAK MBI VBH-
JOHUM) — B CBOCH "3apsLKCHHOCTH" HA NMPAKTHYCCKOS OCYINCCTBIICHHE, a
OTCIOA B COOTBSTCTBYIOIIMX NMPAKTHYCCKUX ACHUCTBHAX JIEOICH, FOPHIHYICC-
Kas HOPMA, Ka3ajJ0Ch Obl, OUCBHAHAS W HATISIHAS DICMCHTAPHASL "JacTH-
1na", B JCHCTBHTCIHLHOCTH, B CBOHX "BHAHMBIX" H HE OYCHb 'BHIUMBIX"
OCOOCHHOCTSX BBICTYIACT B BHAC CJIOXKHOTO, COACPKATCIBHO OOTAaTOTO SB-
JICHUS — 3JIEMEHTa 0COO0H MPABOBOI MaTCPHH.
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Taxum oOpas3oM, ecnu B NOJHOH Mepe MPUHSITh BO BHU-
MaHHe OCOOEHHOCTHU IpaBa C TOYKH 3PEHHs CBOEOOpasusi ero
(bOpMBI, TO OKa3bIBaeTCS HEM30EKHBIM BBIBOJ, B COOTBET-
CTBHH C KOTOPBIM MaTepus MpaBa MO CBOEH CYTH — 3TO 0CO-
Oas cmpyKmypupOBaHHAs COYUATbHAS PEAIbHOCHb, GbIPANCEH-
HAs1 271A8HBIM 00pazom 6 0codoil (6uympenneil) gopme.

CBoeobOpaszue 3Tol 0co0ol COLMaIbHON PeajbHOCTH TPO-
SIBJISIETCS] B PA3HBIX IIOCKOCTSIX CYLIECTBOBAaHHS MpaBa — U
Ha YpPOBHE IpaBa B LIEJIOM KaK CBOEOOPA3HOTO MPUPOIAHO-CO-
IUAJIBHOTO O0pa30BaHMs, U B OTHOLICHHU TE€X WMJIM WHBIX KOH-
KPETHBIX MPABOBBIX SIBJICHUH.

Ha ypoBHe mpaBa B 1I€JIOM HMEHHO €ro BHYTPEHHSS
dbopma mpugaeT MpaBy KaK WHCTUTYLIMOHHOMY OOpa30BaHUIO
HEOOX00UMYI0 10PUOUHECKYIO OP2AHUAYUTO, IOPUOUKO-T02U-
ueckyl0 s3akonuyenHocms (M, 4To 0co0O0 CYIIECTBEHHO, 3Ha-
YUTENbHYI0 COLMaNbHYO crity). OOpaTuMm mpu 3TOM BHUMA-
HUE Ha TO, YTO TAKOrO POAA XapaKTePHCTHUKA IOBOJBHO OT-
YEeTJIMBO YCTPAHSET CaMy BO3MOXXHOCTb MHTEPIPETAL[UHU T0-
JOKeHHs] O TpaBe Kak o ¢opMe, C TOYKU 3peHus OyAaATo
NPOUCXOASLIEro 37ech "cMeleHus" npaBa W 3aKoHa, uOO
3aKOH M JAPyTrHMe UCTOYHUKH TpPaBa OTHOCATCS K BHENIHEH
(dopMe npaBa, UMEOIIeH B OCHOBHOM 3HA4Y€HHUE Crioco0a BHEII-
Hell OOBbEKTUBU3ALMK TPaBa, €ro BHEIIHEro MH(PpOPMALIUOH-
HOTO OBITHS U 3HAKA.

Crnenuduka mMaTepuu mnpaBa CKa3bIBaeTCs U Ha 0COOEH-
HOCTSIX OTJEJbHBIX MPABOBBIX siBICHUH. [Ipumep — 1eHHbIE
Oymaru. [ToHsATh X OCOOEHHOCTH C FOPUINYECKOH CTOPOHBI (TeM
Oonee B COBPEMEHHBIX YCJIOBHAX, KOINA FOPUIUYECKH KOH-
CTUTYHUPOBAaHBl U TMOJY4YarOT BCe OoJjiee MIMPOKOE pa3BUTHE
"Ge3noKyMeHTapHbIe" LEHHblE OyMarr) COBEPLICHHO HEBO3-
MOJKHO, €CJIM H€ NPHUHATb BO BHUMaHHE (yHIAMEHTAJbHYIO
0COOEHHOCTH BCEW MPABOBOU MaTepuu, ee "CIUTHOCTB" ¢ (op-
MO, He CBOAsIIEHCS K OQHOH BHemHel popme (mOKyMmeH-
TaM), a COCTOSILIEH TJIaBHBIM 00pa3oM B IOPHUIUYECKOH opra-
HU3ALUY MHTEJUIEKTYaJIbHO-BOJIEBBIX MMOJIOKEHHH — BO "BHYT-
penHeit popMme", B ee CTPYKTYPHBIX OCOOEHHOCTSIX, B TaK
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WIH WHa4Ye OOBEKTHBUPOBAHHBIX CrOCO0ax ee CyIecTBOBA-
HUs ("0OBEeKTHBUPOBAHHBIX CHocobax'", B BbICIIEH CTEMEHH
BAXKHBIX. MMEHHO OHHU O0eCHeYuBarT AEHCTBEHHOCTb U
3aIUINEHHOCTh COOTBETCTBYIOIIUX MAaTE€pUAJbHBIX Ojar
[II. 5. 4]). B ToMm, 4TO eme pUMCKHE FOPUCTBI 00O3HAYATH KaK
"GecTenecHas Bemp"

6. Momnpuxanun. Marepusi npaBa OTJIMYAETCS OCOOEH-
HOCTSIMH B 3aBHCHUMOCTH OT TOTO, K KaKOW Ce€Mbe HaIHO-
HAJbHBIX OPUIUYECKUX CHUCTEM OTHOCUTCSA TPaBO JAHHOU
CTpaHbL

PaccMoTpuM 3TH 0COOEHHOCTH Ha JAaHHBIX JBYX OCHOB-
HBIX (KJIACCUYECKUX) FOPUIMYECKUX THUIIOB NPaBa KOHTUHEH-
TanbHOH EBpomnbl (pOMaHO-repMaHCKOro Mpapa) W MpaBa Ha-
IIHOHAJIbHBIX CHUCTEM aHIJIO-aMEPHUKAHCKOW rpymmsl (o0rero,
MPeLeIeHTHOTO MPaBa).

C naubonbiueil BBIPa3UTENBHOCTBIO CBOEOOpasme Ipasa
Kak "oco0oil Marepun" XapakTepHO PUOUYECKUM CUCHe-
MAM P O M d HO-2epmMdHCKOZO muna.I/IMeHHOTYT
— dYepe3 3aKOH, HOpPMAaTUBHbIE O0OOIIEHUS] HATJIAIHO
packpbIBaeTcsi oco0ast OpraHu3alus NpaBoOBOro MaTepHaa.

H3BecTHOE 3HadYeHHE B pacCMaTpPUBAEMON IIOCKOCTH
UMEIN JJaXke APEeBHEHIIne U CPEeIHEBEKOBbIe COOPHUKH OOBIY-
HOTO MpaBa, XOTs COAEPKALIUICA B HUX HOPMATUBHBIA Ma-
Tepuas IpyHIHUPOBAJCA HE MO OCHOBATENbHBIM IOpUINYEC-
KUM KpuTepusiM (OTpacyisiM B COBPEMEHHOM NOHUMAaHHH), a
NPEUMYIIECTBEHHO 10 TEMAaTHYEeCKUM, MPEAMETHBIM, MOPOH
Cy4yaifHO m30paHHbIM mpu3Hakam. Ho u 3T cOOopHUKH, B
O0COOEHHOCTH Ha OoJiee MO3JHUX CTAIUSAX MPAaBOBOTO Pa3BH-
Tusa (Takue, HanmpuMmep, Kak Ilapmwkckuil KyTIOM — TpsIMOH
npenmecteeHHuK (paniy3ckoro 'K u naxke obpasen B mpa-
BOTBOPUYECKHX Mpoueccax st (PaHIy3CKUX MOCEICHUH TOro
BpemeHH B CeBepHON AMepHUKe), OTJIMYAINCh 3aMETHOU CTPYK-
TYPUPOBAHHOCTBIO, CIUTAUYUBANH, "COMUBAIN" pa3HOPOIHBIH

" Cm.: Mypsun J{. B. 1lennsle 6ymaru — OectenecHsle Bemu. M.: CTaTyT,
1998. C. 67—68.
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MPaBOBOM MaTepuan B JOCTATOYHO YCTOWYUBBLIC, BHEIIHE
OuepYeHHbIe, OOBEKTUBUPOBAHHbIE (M 3HAYUT, WHCTUTYLIH-
OHHBbIE) 00Pa30BaHUSI.

Pemaromyro ske posib B CIOXKHBIX MpOIeccax MPUIAHUS
MO3UTUBHOMY MpPaBy HAaJJIEKAIEH FOPUAUIECKON OpPraHu30-
BAaHHOCTH yke B HOBOe BpeMs ChIrpajii W WIPAlOT HbIHE
cucmemuuvie 3aKOHbl — KOOEKCbl, B KOTOPBIX AEHCTBYIOIIUI
HOPMATHUBHBIA MaTepuaa He MPOCTO cobupaercs "Bmecte",
a CTaHOBUTCS MPEIMETOM MPABOMEOPUECKOIll OesimenbHOC-
mu 6b1COK020 NOpAOKa — koouurayuu. VI B 3TON CBsI3U
nonBepraercs nepepadoTke MO COMEPKAHUIO MyTEeM HOpMa-
THBHBIX OO0OOINEHHI, CHCTEMAaTHU3UPYETCS Ha OCHOBE CJIO-
JKUBIIMXCS IOPUANUECKUX KOHCTPYKIUH U CUCTEMHBIX CTPYK-
TYPHBIX TOApAa3eNieHnil (Hanmpumep, TaKUX Kak "o0s3aTenb-
CTBEHHOE TIpaBo", "BemHoe mpaBo" B IpaskIaHCKOM KOJIEK-

ce, WU B YrOJOBHOM Kopekce — "OCHOBaHHUs OCBOOOKe-
HUSA OT OTBETCTBEHHOCTH", "MPECTYIIEHUs] MPOTUB JIMYHOC-
T™M" U T. 1.).

Takum o0Opa3omM, COCTaB M COOTHOIIEHUE MPABOBBIX
CPEACTB B FOPUIUYECKUX CHCTEMaX POMaHO-TePMAHCKOTO HOpH-
JUYECKOrO THUIa XapaKTEepU3yeTcs, MO KpailHel Mmepe, clie-
OYIOIUMHU TPEMST OCOOEHHOCTSIMU:

BO-TIEPBBIX, TEM, UTO OCHOBOI 6cCe20 COCmAasa 0puol-
YeCKUX cpeocms s6JISI0MCs HOPMbl 3AKOHA)

BO-BTOPBIX, TEM, YTO B COOTBETCTBHUHU C TOJBKO YTO OT-
MEYEHHON OCOOEHHOCTBIO CYOeOHAs OesimeabHOCIb {NPaKmi-
KQ) NOHUMAEMCSL 8 Kauecmee NPou3600HOT OM 3aKOHA, Y TOJb-
k0 B XIX—XX BB. OHa Ha4YMHAET OOpeTaTh CAMOCTOSITENbHOE
3HAYEHUE,

B-TPETbUX, TEM, UTO o0ujue uoeu, NPUHYunsvl 6 ooaacmu
npasa umerom WpuouyecKoe 3HaYeHue 1uus NOCMOIbKY, HO-
CKONBKY OHU 8bIPANCEHBI 8 3AKOHE.

HNMeHHO mpu TakOM MOHMMAHUU MPABOBBIX CPENCTB BbI-
paboTaHbl B COOTBETCTBUH C JAHHBIMHU FOPUIUYECKON KYJIbTY-
pbI (OTPaKAOIUMU B OCHOBHOM HOCTHIKEHUST PUMCKOTO 4ac-
THOTO TIPaBa) OCHOBHBIE JIOTMYECKH CTPOTHE HOPUAMYECKHE
TTOHSITHSI, KATETOPUM €BPOTNIEHCKON ropuanvdeckon Hayku. I1o-
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HATHS, KATETOPHH, KOTOPBIE B CBOIO O4EPENb CO BPEMEHEM
NOJy4arOT 3aKpCIJICHUC B HOPMax 3aKOHa .

Tenepb 0 cBoeoOpa3uu npaBoBoil Marepuu ("Bemectna”
npaBa) B OpuUoUYecKux cucmemax obuez2o, npeyeoeH-
mH o 2o npaga (common law). 31eCh TOXE ¢CTh "3puMbIc”

T VMeCTHO K CKA3AHHOMY TOGABHTD M /10, UTO TyTh (hOPMHPOBAHKSI H Pa3-
BHTHS POMAHO-TCPMAHCKOTO IPABA MOXKET OBITh HA3BAH KJIACCHUYCCKHM IMO-
TOMY, YTO 37¢Ch HA OCHOBS MHOTOBCKOBOH Pa3BHUTOM IMPABOBOM KYJILTYPHI B
pe3yabTaTe MPSIMOTO IMPABOTBOPYCCTBA KOMIICTCHTHBIX OPTAHOB, HCIOJIb-
30BAHHSA HOPMATHBHBIX OOOOINCHUN BHICOKOTO YPOBHS OTKPBHIBACTCS IIPO-
CTOP OIS PA3BEPTHIBAHHSI TAKOH O0TPAOOTAHHOM CHCTECMBbI IIPABOBBIX CPE/ICTB,
KOTOpas 00pa3yeT TIAaBHOS COACPIKAHHE PA3BHTOTO MPABA, OTBCYAIOIICTO
TPCOOBAHUAM IMBHIU3AIUH, U HAHOOJCC MOJHO W BCECTOPOHHE XaApaKTe-
PH3YET MPABOBOM MPOTPECC B OOIICCTBE.

IIpsavoe mpaBOTBOPUECTBO KOMIICTEHTHBIX TOCYJAPCTBCHHBIX OPTaHOB,
CBOMCTBEHHOE POMAHO-TEPMAHCKOMY IPABY (HOPMATHBHO-3AKOHOJATCILHBIM
CHCTEMaM), TO3BOJIICT ICIICHAMPABICHHO CTPOUTH IOPHIHYCCKYIO CHCTC-
MY, BHEAPATH B HEE "MBICIB", JOCTOMHCTBA PA3yMa B €T0 BBICOKUX IPOSB-
JICHUAX, — AJAHHBIC IOpHL[H‘IGCKOfI HAYKH H IIPAKTHKH, JOCTHIATh BO BCCM
KOMIUIEKCE IPABOBBIX CPEACTB BHICOKOTO YPOBHS HOPMATHBHBLIX 0000IIC-
HHU W B CBS3H C 3THM OOCCICUMBATH BCE TO COIMAJIBHO IICHHOE, YTO CO-
MPSDKCHO ¢ HOPMATHBHOCTBIO MPABA, C €T0 OMPEACICHHOCTRIO IO COACPIKA -
HHIO, CHCTCMHOCTBI), HHBIMH €TO PCTYJIITHBHBIMH KAYCCTBAMH.

JIpyroro mmaHa BOIPOC, YTO 3TOT MO3WUTHBHBIA MOTCHIHAT HEPEIKO
CKOBAH HCTOPHYCCKH KOHKPCTHBIMH YCJIOBHAMH PA3BHTHA TCX HJIH HHBIX
CTPaH ¥ B CPSAHCBCKOBBIN, W B OYPIKYa3HBIH MEPHOABI HX UCTOPUH, U CIIIC
Oosice — B 0OCTAHOBKE COIHAMCTHYCCKUX OOIICCTB, KOIIa HAa 0a3e ompe-
JICJICHHBIX 3JICMCHTOB KOHTHHCHTAJIBHOM MPABOBOM KYIBTYPHI (DOPMHUPYET-
¢S MPABO 3aUACOJIOTH3HPOBAHHOTO XapakTepa.

B npuHIme ke mo camoil JOTHKE HOPMATHBHO-IIPABOBOTO PETYIHPO-
BAHHS PA3BHTHC MPABOBOH (DOPMBI, BBIPAYKCHHONH B HOPMATHBHO-3aKOHO-
JaTCIHbHOM CHCTEME, ABIIACTCSA CCTCCTBCHHBIM MArHCTPAJIbHBIM IIYyTEM, CIIO-
COOHBIM OOOTATHTH MPABOBYIO KYJBTYPY CYINCCTBCHHBIMH CIICIIHATHHBIMH
TCXHHKO-FOPHIHICCKUMH LCHHOCTAMH, OTHOCAIMUMHCA K ITPABOBBIM CPCO-
CTBaM. TaK, KAaK MbI BUACTH, H ITPOHU30IIJI0O B HCTOPHH IIPABA, KOI'Aa Ha
0a3e DOCTIDKCHHE PHMCKOTO YACTHOTO MPaBa B 310Xy BospokacHus ObLTH
pa3padoTausl 000OIICHHBIC MOIOKCHHS, OKA3ABIIHE CTOJIb CHILHOC BIIHS-
HHC HA PA3BUTHE CHCTEMHOTO, KOTU(DHUIMPOBAHHOTO 3aKOHOJATCIIHCTBA B
CTpaHaX KOHTHHCHTAILHOM EBpOIBI, a HBIHE BO BCE 0OJICC BO3PACTAROIINX
MaCH.ITa6aX OKA3BIBAKOIIINEC BOSI[GfICTBI/IG H Ha IIPABOBBIC CHCTCMbI AHIJIO-
AMCPHUKAHCKOH T'PYTIIIBL

B MOCICAYIOMEM B KOHTCKCTC YTBCPAHUBIIHUXCA MOJHUTHICCKOIO PCKHUMA
H HACOJOTHH HCKOTOPBIC H3 OTHX I[OCTI/DKGHI/II\/II BOCITPHHHMAJIHUCH H COBCTC-
KHM IIPABOM, 4 HBIHC POCCHHMCKHM IPABOM (BIPOUCM, B TOM 00BEME H B TOM
BHJC, KOTOPBIA MPEIONPESACICH " BU3AHTHICKON" MPHPOIOH MpaBa HA POC-
CHHCKOH 3eMJIe). ITOT IPOIECC, MOCKOIbKY OH KACACTCH PA3BHTHIX IOPHIH-
yeckux (popM, ¢ reorpapuucCKoii B HCTOPHKO-COIHAIBHOM TOUCK 3PCHUS
6I>IJ'I NOATOTOBJICH TCM, YTO OTCUCCTBCHHOC IIPABO BO3HHKII0O HMCHHO Ha
TCPPUTOPHH, OXBATHIBABIICH B 3HAYUTCILHOU CTCIICHH KOHTHHCHTAIBHYIO
EBpony u y’k¢ B TOH HWJIH HHOHM CTCIICHH HMMCBIICH COOTBETCTBYIOIIHC IPa-
BOBBIC TPAOAUILIAH.
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3HAaKU — OMpeIeIeHHbIe BHEIIHNE (HOPMbI, BBIPAKEHHBIE, B
YaCTHOCTH, B MHCAHBIX TEKCTaX CyAeOHBIX PEIleHUM, aKTax
perucTpauuu, peecTpax M T. 1., XOTS TYT XK€ HAIO 3aMe-
THUTh, YTO B ITUX pelIeHusx (Kak U B MHBIX BHEITHHX (op-
MaX: aKTax PEerucTpalud U T. A.) HeT BooOIie GpopMyIupoBOK
IOPUIMYECKUX HOPM.

"Teno" oOmiero, MmpeLeaecHTHOrO IpaBa, TOXKE, KaK U B
OO0 IOPUANYECKON CHCTEME, BBIPAKEHO B MPABOBBIX CPEl-
cTBax (B TOM YHCJIE OPUIMYECKUX HOPMAaX ), KOTOPbIE, OTHAKO,
CYLIECTBYIOT 3IeCh KAK MAKOBble, HE3aBUCUMO OT HUX
JTOKYMEHTaNbHOM "000mouku". DTH MpeLeaeHThl, 00pas3ys Imo-
3UTHBHOE IIPaBO, OTIHMYAKTCS "peasbHON YIIOPSIOYeHHOC-
TBIO", U3BECTHON CTPYKTYPUPOBAHHOCTBIO IO PEATbHBIM FOPHU-
audeckuM ocodeHHocTsiM. M moToMy, Kak mokasbiBaer cyaed-
Hasl MPAKTUKA B CTPAHAX AHIJIO-aMEPUKAHCKOW TPYIINbI, He-
0o0OXoauMble AJIST PEIleHUs TOrO0 WJIM WHOTO JeJia HOPMbI BbI-
SIBJISIFOT Cce0s B pPe3ysibTaTe MBICIUTEIbHON AEeSTEIHbHOCTU B
COOTBETCTBHUH C YCTOSIBIIEHCS W CTaBIlel npodeccruoHaibHON
Tpanuier "0oOOCHOBaHUsS OT IMpeleneHTa K MpeleaeHTy"
(reasoning from case to case), Korma peajbHO CYLIECTBYIO-
[IMe HOPMBbI, X (paKTHYEeCKas TPyNIUPOBKA U OOHAPYIKUBA-
10T ce0s. Kak oTmedaeTcs B COBPEMEHHOM TpyJAe MO CPAaBHH-
TEJIbHOMY TMpaBOBeNeHUI0, "oOlue MpaBWyia W MPUHLIMIIGIL,
KOTOpBIE CYAbH OOINEro mMpaBa yCTAHABIMBAIOT C TMOMOIIBIO
WHIYKTUBHO-CPABHUTENILHOTO METO/AA, MyTeM aHajn3a MHO-
JKECTBA MPELENeHTOB, MPUAAIT NPELEeIeHTHOMY MpaBy On-
PeOeIeHHYI0 CIeNneHs CUCMeMAMUYHOCU, W, KaK CIEACTBUE
9TOr0, OHO NPHOOPETAET HPEEeMCMBEHHOCMb U HPeOCKa3ye-
mocme (kypeus moit, — C. A"

"O600menus" u "cucrematusanus" B 0OIIEM IMpaBe
00BEKMUBHO 3AN0JNACEHbI 8 NPABOBOT MAMEPUU KAK MAKOBOIl,
HanpsiMyro (HE3aBUCHMO OT €€ BHEIIHEro JOKYMEHTAJbHOIO
BBIPAJKEHUS), U UX "TIOSABJICHHE Ha CBET" MPOUCXOIUT Kak Obl
caMo0 co0oii, B caMOM Xojie CyaeOHOI nesTeNbHOCTH. B Tom
qyuclie Toraa, korma GOpPMUPYIOTCS CHCTEMHBIE CTPYKTYP-
HbIe TOApa3naesieHusl (OrOBOPHOE MPaBO, HACIEACTBEHHOE
NpaBO U Jp.), CKIAIbIBAIOTCS FOPUIMYECKHE KOHCTPYKLIUHU. |
Lsaiieepm K, Kémy X. Yxa3. cou. T. 1. C. 405.



I'nasa 7. IIpaBoBas MaTepus 251

[Ipu >TOM mpUMedaTeNbHO, YTO HEPEAKO MOKA3aTeIIMHU
TaKOro pona OOBEKTHBHO CYIIECTBYIOIIEH CTPYKTYPHUPOBAH-
HOCTH SIBJISIFOTCSI HE Pe3yJIbTaThl KOAU(UKALMHN, UHOH O(U-
[UAJIbHOM TPAaBOTBOPYECKON CHCTEMAaTH3alMHu, a caMm (akT
HeO(pHULIMAIbHONW CHCTEMAaTHU3allii, KOTOpasi pacKpbiBaeT "pe-
AJIbHYIO YTIOPSIIOYEHHOCTh" AEHCTBYIOIIEro MPaBOBOrO Marte-
puaia, HaKarIMBa€MOTro B TEUEHHE IJIUTEIHbHOTO BPEMEHHU B
NesITeIbHOCTU CYIOB.

Tak, 4eThIPEXTOMHBIN TPYyZ BUIHOIO AHTJUHCKOrO Mpa-
BOBeJa (CHAYaIa MPaKTUYECKOro PUCTa, 3aTeM npodeccopa
Oxchopna) V. bmkcrona "KommeHTapuii K aHITIHHACKHAM
3akOHaM" 3HaMEHATEeJIeH KaK pa3 TeM, YTO OH "NPUBEJ B TO-
PANOK U BO B3aMMOCBs3b TO HEOOpabOTAaHHOE M XaOTHUY-
HOE, KaK CBHUIETEIbCTBYIOT CHELUAIHNCTBI, HArPOMOXKICHHUE
riaeid (Rudis indigestaque moles), KOTOpoe MpencTaBIsIO
co0oii B TO BpeMsl aHIJIMICKOE MpPeleIeHTHOE MpaBo, Oec-
(bOpMeHHOe, CO CNy4alHBIMH BKPAIUICHUSIMU 3aKOHOAATEJb-
HBIX aKkTOB . M BOT MO TeM jke CBUAETEIbCTBAM, Oyaromapsi
biskcTOHY aHTIMACKOE MPaBO OKA3aJ0Ch BIOJHE AOCTYITHBIM
ISl U3YYEHUs, TPUTOAHBIM JJIsl IPEMOIaBaHUs U BIIOJIHE $IC-
HBbIM U TIOHATHBIM HE TOJIbKO ISl IPO(ECCHOHAIBHOTO OpH-
CTa, HO U JJ1s1 JTI0OOro 00pa3oBaHHOIO Y€JOBEKa .

eaticepm K., Kemy X. Yxa3. Cou. TJL C. 297.

Heckoabko 3amMeuaHuii 0 MAaTEPHH MPaBa, OTHOCHMOTO K TPAIHIIHOHHBIM,
HeOTHH()HEePEHIUPOBAHHBIM CHCTEMAM (O TPATUIIHOHHOM KHTAWCKOM, HC
JAMCKOM, TPATUITHOHHOM HHIYHCTCKOM H JIP.), COACPIKAHHE KOTOPBIX BO
MHOTOM OTMPEACIACTCS PEIMTHO3HBIMEI U OOITHHHBIMY, TPATHIHOHHBIMEH HA
yagamu, (pUI0co PCKUMH, HACOTOTHUCCKHMHE JOKTPHHAMH.

W B manHOM 00JIACTH, KAK M B OTHOIICHHH OOIICIO IIPaBa, HE CICIYCT
MOJATOHATh OCOOCHHOCTH MATCPHH ITPABA YKAZAHHBIX FOPHUIMUCCKHX CHCTEM
MO, KITACCHYCCKUC MPHU3HAKH IMPAaBa, OCHOBAHHOTO HA HOPMAax 3akoHa. Ile-
Pl HAMH — FOPUIHYICCKAC CHCTEMBI COBEPILICHHO #HO20 poOd, YeM POMA-HO-
TEPMAHCKOE U JAKe 00mIee, MPEIEACHTHOS MPaBo. X MOTOMY H ClIeAyeT
paccMaTpuBaTh B KavecTBe 'HEOTAM(D(HEepCHIUPOBAHHBIX", YTO COAEP-
JKAIMUECS B HUX IOPHIHYCCKUC DJICMEHTHI HAKPEIKO CIUTHI C SBICHUSAMU
JYXOBHOTO MOPAAKA (PEAUTHOZHBIMH JOTMAMH, MOPAJBHBIMH MOCTYIATA-
MH, (PHUIOCOPCKAMH TOKTPHHAMH), HEOTACIHMbI OT HUX, BHE 3TOTO CIHH-
CTBA HE CYIICCTBYIOT. M IO3TOMY HX 6HeliHee Ovlmie WIH, HAPOTHB, He-
bbimiie OMPEICIHICTCS OJHOBPEMEHHO, B HCOTPBIBHOM COHHCTBC, "B OJHOM
makeTe" ¢ OBITHEM MM HEOBITHEM BCETO, TAK CKa3aTh, "KOMILICKCA" —
FOPUAMYCCKUX H HCIOPHIHICCKUX KOMIIOHCHTOB.

Ecnu, mHampuMmep, OpHIAYCCKHE CHCTEMBI, Oa3HPYIOIHECS HA HOCIX
KOH(YIHAHCTBA (KHTAWCKOE ITPABO, TPAJHIMOHHOC SIIOHCKOE IIPABO, BO
mHoroM mpaBo Kopewn, MHaoHE3uH U 1p.), BHEIIHE BBIPAXKAIOTCA B OCHOB-
HOM B IO THYHBIX 3aKOHAX — YTOJIOBHBIX, AAMHHHCTPATHBHBIX, 4 BOIPOCH
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BpixonuT, cOCTaB M COOTHOIIEHUE TMPABOBBIX CPEACTB B
olmiem, MpeneaeHTHOM TPpaBe XapaKTePU3YEeTCsl CIEAYIOIIH-
MU OCOOEHHOCTSIMHU:

BO-TIEPBBIX, OCHOBY HOPHINYECKOTO PeryJupoBaHUs 00-
pPa3yrloT 37eCh He o0IUe HOPMbI 3aKOHA, a MHIUBHIYAIbHbBIE
aKTbl — cyneOHble pelleHus, KOTOPble B KaXXKIOM Cly4ae
JAIOT pEeLICHUE NTaHHOW KOHKPETHOW MPaBOBOM CUTyaLUH B
COOTBETCTBUHU C €€ MPaBOBOW CYTbIO U OAHOBPEMEHHO MpH
U3BECTHBIX YCIOBUSAX HPUOOPEemArom Kavyecmeo npeyeoeH-
ma — UCMOYHUKA NPAsa;

BO-BTOPBIX, 3aKOHBI, 32 H3BECTHBIMU HCKJITFOYEHHSIMHU,
TaKUMHU KaK KOHCTUTYLHH, USPAIOM 6 OCHOBHOM OONOJHU-
MeabHYI0 POb, 3A6UCUMYIO OM NPeyedeHMHO20 NPasd;

B-TPETbUX, B CBSI3U C MPABOOOPA3YIOIUM 3HAYECHUEM CY-
neOHbIX peleHuil (MPEUENeHTOB) HeNnOCPeOCMBEHHO 'Pecyi-
pylouee 3HaueHue UMelm npasosie uoel, NPUHYUNsl Npaed.

Takum 00pa3oMm, cBoeoOpasre MPaBOBBIX CPENCTB B CH-
cTreMax o0mIero, MpeneAeHTHOTO MPaBa OTIMYAETCS TEM, YTO

YACTHOIPABOBOIO IOPAIKA PEIIAFOTCS TIABHBIM 00PAa30M HA OCHOBE MOPAJb-
HBIX HMIICPATHBOB, HAIMPHMEP, COOOPA3HO TpeOoBaHMAM """ — MOCTYII-
KOB "TO-TTPABHILHOMY", TO CICAYET B OTHOINICHHH TAKHUX CHCTEM IIPSMO
KOHCTATHPOBATh, YTO IMO3HTHBHOC MPABO HUMEET B IICJOM IyOMIHBIH Xa-
PAKTEP H YTO B HCM COACPKATCA TOJBKO HCKOTOPBIC 3apOAbIIIH, IICPBHY -
HBIC 3a4YATKH TPAKIAHCKOTO (YACTHOTO) IPaBa KAK YACTH ICIOCTHOM HAIH-
OHAJIHLHOH FOPHINICCKON CHCTEMEL

HanpoTtus, B HCIAMCKOM ITPaBE YACTHONPABOBBIC WHCTHTYTHI HAIIHYC-
CTBYHOT (ITpI/ITOM B IIPOIIJIOM B JOBOJIBHO PA3BHTOM AJIA CBOCTO BPCMCHH
Buae). Ho oHH coaepKaTcs HEe B KAKHX-THOO OCOOBIX IOPHAMICCKUX HCTOY-
HHKAX, a B KopaHe v CYHHAX, T. €. B HCTOYHHKAX OOIIEr0 MHPOBO33PEHYCC-
KOTO XapakTepa, OXBATBIBAWOIIHUX H peucUO3Hble, U cyry6o MopalbHble, U
JAKe PUTYAIBHBIC HMIICPATHBEL B auTeparype Ha 3TOT CUST CIPaBESIIIH-
BO OTMEUACTCS, YTO "Jake B TeX CAy4asx, korma B KopaHe 3aTparusaroT-
CSL YHCTO FOPHIMYCCKHE IMPOOICMEL..., €T0 TEKCTHI HE COACPKAT 3aKOHYUCH-
HOM CHUCTEMBI HOPM, a BOCIIPOHU3BOOAT JIHIIb OTACIBbHBIC PCHICHHSI, KOTO-
peic MyxaMMed MPOBO3IIAIIAT KAK CYAbS M IIPOBO3BCCTHHK IIPABA, CTAI-
KHBAICh C KOHKPCTHBIMH XU3HCHHBIMH CHTYALIHAMH. HDI/I 3TOM OH BCCraa
PYKOBOJCTBOBAJICS TEM BAPHAHTOM OOBIMHOTO IMPABA, KOTOPBIH OBLI B TO
BpeMs HaHOOJICE pacIpocTpancH cpeau apadckux mwieMeH. OH pacIIupHI H
H3MEHH/I 3TO IIPABO TOIBKO B TEX MECTAX, TAC OHO MPOTHBOPEUHIIO €TO
MOJTMTHYCCKHM IEIIM. 3aMCHHII CTapoapaOCKui TparOdamIm3M cOOOIECTBOM
TFOJICH, CBA3AHHBIX MCKIY cOOOM BepoH B Anaxa". Bor moyemy mis mpak-
THYCCKOTO MPHMCHEHHS MIAPHATA B C(hepe HCIAMCKOTO IpaBa CYIICCTBYET
MOCTOSHHAS B OCTPAs MOTPEOHOCTD B ACATCIBPHOCTH OOIMUAPHOTO CJIOS IIpa-
BOBEIOB, KOTOPBIC, KAK H B OOINEM MPaBe (HO II0 COBEPIICHHO MHBIM IIPH-
YHHAM), PH3BAHBI M3BICKATh HOPMBI MIAPHATA M3 OOIIETO KOMIUICKCA Pe-
JIMTHO3HBIX H MOPAJIBHBIX MMIICPATHBOB, HCTOJKOBBIBATh HX IIPHUMCHHUTCIb-
HO K KOHKPCTHBIM KH3HCHHBIM CHTYAIlHAM.
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B Heli cyneOHble pelIeHHs] HEMOCPEACTBEHHO (ITOMUMO HOPM
3aKOHA, UHBIX MUCAHBIX (HOPM OOBEKTUBHU3ALIUK) PACKPHIBA-
I0T CBOIO CYTh peryaupyromero (Gakropa, HMEIMEro HopMa-
TUBHBIN XapakTep .

"B cBM3H ¢ 0COBCHHOCTAMH OOIIETO, MPEIECACHTHOTO IIPABA YMECTHO 3aMe-
THTb, YTO CAMOOBITHBIH XapaKTeP dTOW CEMbH IOPHIAMUCCKHX CHCTEM HMEET
M CBOM ILIFOCHI, H CBOH MHHYCEHI.

ILmockl — B TOM, UTO BO3MOJKHOCTD "TBOPHTH IMPABO" HEMOCPESACTBCH-
HO CYOOM, MUHYS CJIOJKHBIC HUMIICPATHBBI M YCJIOXKHCHHBIC KOHCTPYKIIHH
MPABOBOM KYIbTYPbl KOHTHHCHTAIBHOM EBpPOIBI, OCHOBAHHOM HA JOCTHIKC-
HEAX PEMCKOTO MPABa, MO3BOJIHIA HATIPSAMYEO HCIIOIb30BaTh B TAKOM "TBOP-
yecTBE" BBHICOKHE AYXOBHBIC H HPABCTBCHHBIC KPUTCPHH, TpeOOBaHHA "3apa-
BOTO CMBICJIA" M B CHJIYy DTOTO HEMOCPESACTBEHHO, TIOPOH CIIOHTAHHO, OTBE-
YaTh HA TPeOOBAHUS PA3BHBAIOIIECTOCA OOINECTBA, B TOM YHCIC — OBICTpEe
MPOJBUHYTHCA K TPSOOBAHMAM THOCPATbHON IMBIUTH3AIMK. HyXKHO TTpH-
HATHh BO BHHMAHHC W TAKHC CBOMCTBA IOPHUIMUYCCKOTO PETYIMPOBAHHSA, Xa-
PakTepHBIC I OOIIETO, MPEHSACHTHOTO MPaBa, KAK HHIHBHIYJTH3HPO-
BAHHAS OITPEACIICHHOCTh MPUMCHHTCIILHO K KOHKPETHOMY JCIY H "KOHKpE-
TH3UPOBAHHAA" HOPMATHBHOCTBH, KOTOPBIC, BBIPAKASICH B HHX HECKOJBKO
CBOCOOPA3HO, XapaKTEPU3YIOTCS BCE JKE TOCTATOYHO BEICOKAM YPOBHEM.

Bmecte ¢ TeM (M 3TO YK€ MHHYCBI) €CTh OCHOBAHHS yYCMaTPHBATH B
MPEICACHTOM TPABE U3BECTHYIO HCTOPHUICCKYIO HHTCIUICKTYAIBHYIO HE3a-
BEPIICHHOCTD, B YEM-TO JAXKE HCIMOJIHOIICHHOCTh, KOTOPYIO BCE PABHO, HA
MOH B3MIA, B YCJIOBHAX IMPOJOJDKAFOIICTOCSA MPABOBOTO IMPOTPECCa COOT-
BETCTBYIOIIMM HAITHOHAJIBHBIM MPABOBBIM CHCTEMAM TMPHIACTCS HABEPCTHI-
BaTh. Beap mpupoga oOmiero, mpereIcHTHOTO MPaBa TAKOBA, YTO B HEM HE
MOXKET B TIOJTHOH MEPE PAa3BEPHYTHCA P CBOWCTB M OCOOCHHOCTEH Mpasa,
BBIPAKAIOINUX €T0 JOCTOHMHCTBA KAK CHCTEMBI OTPAOOTAHHBIX IMPABOBBIX
CPEICTB B CHCTEME COIUATBHON PETYJISIHH (B YACTHOCTH, €T0 0COOCHHOC-
TH, CBA3aHHBIC C HOPMATHBHBIMH OOOOIICHHSIMH, BCCOOIIHOCTBIO, CTPOroit
OIPEICICHHOCTRIO MO COACPXKAHHUIO), M3-3a YCTO B H3BECTHOH MEpE HE
MOJIYYAFOT PA3BUTHA HEKOTOPBIC APYTHE €T0 XAPAKTCPHUCTHKHU (HATIPHMED,
CHCTEMHOCTD, OTPAOOTAHHAS B CTPOras ¢ (hOPMATLHOM CTOPOHBI CTPYKTY-
PHPOBAHHOCTB).

He cny4yaitHo mosToMy BO BCEX CTPaHAX AHTIIO-AMCPHKAHCKOH ITPABOBOM
TPYIIIBI BCE O0JIce Pa3BHBACTC 3aKOHOAATCILCTBO, B ToM uuncic B CIIIA,
BO MHOTOM I10 TEXHOJIOTHH "MOJCILHOTO 3aKOHOIPOCKTHPOBAHU" .

U Bce ke B KavecTBe OOIIEro BBIBOAA HEOOXOIUMO CKA3aTh O TOM, UTO
MPABOBBIC CHCTEMBI AHTIO-AMEPHKAHCKOH TPymmbl — 3TO 3(()EKTHBHO
paboTaroie HOPMATHBHBIC PETYIATHBHBIC MCXAHU3MEBI, OTBCUAOIIHE OC-
HOBHBIM JHHAMHYHBIM MOTPSOHOCTSM >KH3HH OOIIECTBA M MOTOMY, KCTATH,
BOCIIPHHATEHIC B TOM HJTH HHOM BHIC HEMAJIBIM YHCJIOM TOCYIAPCTB.

OTH CHCTEMBI B CHIY YKA3aHHBIX PAHES PAAA MO3UTHUBHBIX CICIIHATIE-
HBIX TEXHHKO-IOPHIMYCCKUX YEPT OKAZAIHCH BEChbMA JTHHAMHYIHBIMH. CO-
XpaHgaA CTAOMILHOCTh M HE3BIOJECMOCTh TPATUIHOHHBIX, TOTIAC apXaWd-
HBIX HAYAJ IOPHIUYCCKOTO PETYIHPOBAHHUA, OHH B TO K& BPEMS MOTYT
MPHCITOCA0IMBATHCS K HOBBIM TCXHHKO-YKOHOMHYCCKHM H COIHATIBHO-KY b~
TYPHBIM YCJIOBHAM. VHBIMH CJI0BaMH, IOPUAMYCCKHA HHCTPYMCHTAPHIA, KO-
TOPBIM PACTIOJIATACT AHTIOCAKCOHCKOE OOINEE, MPEIECACHTHOS MPABO, MOXK-
HO PACcCMATPHUBATh B KAYCCTBE 3HAYHMTCIBHOM IICHHOCTH, BBIPAXKAFOIICH
JOCTOMHCTBA HOPMATHBHO-CYJACOHOM CHCTEMBI FOPHIHYCCKOTO PETyIAPOBA-
HUS M HMCIOIIEH YHUKAIBHBIN XapaKTep.

9 BocxoxkAeHHE K IPaBy
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BripabaTeiBaemble K€ B 3THX LEJISIX CYAaMH HACH U
NPUHLHIBI PETYJINPOBAHUS B BUIE MPELEIEHTOB (FOpHIndec-
KX HOPM) Cpazy dice, HANpsAMYyl0 BXOIAT B COAEPIKAHUE JeH-
CTBYIOLIEH FOPUIUYECKONH CUCTEMBI .

BrITh MOXKET, MBI BOOOIIE €Il HEAOCTATOYHO OLEHHIM (heHOMEH 00IIE-
T0, MPEIUCACHTHOTO MpaBa. He 00pasyroT JH €ro HCTOPHYCCKHE PA3HOBHUI-
HOCTH KJIOYCBBIC BEXH HA IYTH MHPOBOTO MPAaBOBOrO mporpecca? Bean
CTPOTO TOBOPSA, M PHMCKOE YACTHOE ITPABO, SBJIIOMICCCS HCTOPHUCSCKOM
IICPBOOCHOBOM MHPOBOM IOPHINMYCCKOM KYJIBTYPHI H IIPABOBOTO IPOTPECcca,
B CBOCM IICPBO3IAHHOM BHJIC, KAK MbI BHACIH, MPEACTABILLIO COOOH Impa-
BOBYIO CHCTEMY, CO3JABACMYIO B OCHOBHOM IIPH PACCMOTPCHUH KOHKPETHBIX
OPHANICCKHUX IS, T. €., B CYITHOCTH, B MPEHCACHTHOM mopsake. Kamb
TOJBKO, YTO MPABO AHTJIO-AMCPHKAHCKOM TPYINBI HE MOMYUIIO (KaK 3TO
CIAVYHIOCH ¢ PUMCKHAM TIPABOM) HAMJICIKAIICTO HHTCIICKTYATBHOTO OCBE-
IMCHHUA M HE CTA0 (KaK 3TO CIYYHJIOCH C €BPOICHCKOM MPAaBOBOM KYJBTY-
poit) 0OBCKTUBAPOBAHHBIM BBIPAKCHHEM B CHCTEME OTPAOOTAHHBIX IPABO-
BBIX CPEICTB HOPMATHBHBIX OOOOMICHUI BBICOKOTO YPOBHSI — OJHOTO H3
BBICOKO3HAYHMBIX JOCTHKCHHH pazyMa.

IIpuMeyaTe IbHO, YTO HBIHE IyTh NMPEHCACHTHOTO IPAaBa XapaKTSpeH
g eaquHoro ("oOmiero") eBpPONCHCKOIo mpasa B IICJIOM, B (DOPMHPOBAHHH
KOTOPOTO 3HAYHTEIHHYIO POJb urpact JIrokcemOyprekmii Cyn eBpOMEHCKHX
COOOIIECTB, BBHIPAOATHIBAIOIMUN B KOHTCKCTE PEIIACMBIX JCI-IPEICICHTOB
€IMHBIC 0751 COOOMIECTBA MPABOBBIC IPHHIHIIEL.

! TyT HY>KHBI HCKOTOPBIC TTOSICHCHUS.

PaccMarpuBas 0COOEHHOCTH ITPABOBLIX CPEACTB JAHHOM CEMBH IOPHIH-
YCCKUX CHCTEM, HCOOXOAUMO IPEKIAEC BCETO HPCOIOICTE VIIPOIIECHHOE, II0-
JKaayH, MPUMMHMTHBHOE IOHMMAHME IPELECIECHTHOTO IPaBa, KOTJA €ro Cy-
mMECTBO H 3HAYCHHUC CBOJATCA BCCIO JIHIIb K TOMY B 06H.[6M-TO OUYCBHOHO-
My OOCTOSTECIBCTBY, YTO KAKOE-THOO PEIICHHE CYJA CTAHOBHTCS IIPEIC-
JECHTOM — "003aTeIbHBIM 00pa3LoM” IIPH PACCMOTPCHHH AHAJIOTHUYHBIX IS
H IOTOMY IMMPHOOPETACT HOPMATHBHBIH XapaKTep.

Me:xay TeMm "o0s3aTeabHBIM 00pa3ioM” (Kak 3TO MOKA3AHO B AHTJIMIC-
KOH JOKTPHHE IPEIEACHTA) SIBIMCTCA HE CAMO II0 CeOC COCTOMABIICECS CY-
JIeOHOE pelICHHE, a 3a/I0:KeHHOE B HeM — ratio decidendi — npunyun, uoes,
npaesosvie Momuebl petieHU:d, e20 iopuduqecmz}z Cymb, UM, B HHOM CMBICJIO-
BOM KOHTEKCTE, OBITYIOIICE B AHIVIMMCKOM TOKTpHHE, ctare desisis — mre-
Hule HopMoobpasyioue2o xapakmepad.

Ho u 3T0 eme HE BCe.

O011ee, MPELCACHTHOS MPABO (COmMMON lawj — 3T0 HE IPOCTO HEKas
COBOKYITHOCTb CYICOHBIX PEIICHUH, B KOTOPBIX coAepkarcs ratio decidendi,
a cmpykmypuposantas no codepoicanuto (XOTS U HE TMONYYAromas mo 60.1b-
me# YacTH (HopMATbHO-TOKYMCHTAILHOTO 3aKPEILICHUS) YeIOCHIHOCHb NPa-
B606blX HAUAL HOpMAMUBHOSO XapaKmepa, Komopas umeem Henocpe d -
cmeeHHOe pesyramueHoe 3HaveHue. BoBce He ciydalHO, KaK CBHJE-
TEILCTBYIOT (DAKTHUCCKUC JAHHBIC O (DOPMUPOBAHUHE CHCTEMBI OOIIETO IMpaBsa
(Kak 3TO0 mpOHM30ILI0 B MHaMM), TAKOTO POAA HAYANA JIMIIb TOTJA HAYHHA-
0T OOHAPY KHBATh PETYIATHBHBIC KAYCCTBA MO3HTHBHOTO IMPaBa, KOTIA
HAKAIUIMBAETCA MX H3BECTHBIN 00BEM, JOCTHUTAETCA B MACCHBE MPELEIACH-
TOB CBOETO poaa "KpHUTHUCCKAS Macca", KOraa B 3TOM CBA3H OHH OOBCKTHB-
HO CKJIANBIBAIOTCS B HEKOTOPBIE BHYTPEHHHE MOAPA3ACICHHA M KOTIA, CTAJI0
ObITh, U 374cCh (ImyTeM "mepexoa KOJIHYECTBA B Ka4yecTBO") oOpasyercs
ocoboe "Temo", corpus juris — "BEIECTBO MO3UTHBHOIO IPaBa”.
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§ 2. IIpaBoBbIE cuTyarmu

1. llonsiTue "'mpaBoBas curyauus''. VICXOAHBIN MyHKT Mpy
PacCMOTPEHUU TpaBa ¢ TOYKH 3PEHUsT "MPaBOBBIX CPENCTB" —
3TO NPABOSbIE CUMYAYUU.

B Hayke npu oObsCHeHHMH MpaBa, €ro CyTH U MPUYUH
"mosiBNieHUs1 Ha cBeT" (37€Ch U JaJblle, HAMOMHIO, PeUYb HIET
O TO3UTHUBHOM MpaBe) B KOHTEKCTE Te€X WJIU HHBIX TEOPETH-
YECKUX JOKTPUH BBIAEISIOTCS Pa3indHble (PaKTOPbI U3 YUC-
Ja TeX, KOTOPbIe CIOKWINCh U MPHOOpENHu CyHIeCTBEHHOE
3HAYEHUE B YCJIOBUAX LUBUIU3ALMU. Takue Kak MOJUTHYEC-
Kasi BJIACTb, YaCTHAsi COOCTBEHHOCTh, PbIHOYHASI SKOHOMUKA,
HAyYHO-TEXHUYECKOE PAa3BUTHE, a TaKXe TMOJ YrJOM HEKO-
TOPBIX MHUPOBO33PEHUYECKUX NOKTPUH — KJACCHI U KJIACCO-
Bbl€ AHTArOHU3MBbI, COLIMAJILHOE PEeryJupoBaHHe Kak 0000-
maromiasi kareropusi. CjaoBoM, (GpakTOpbl U KaTErOPHH, OTHO-
camuecs K GyHIaMEeHTaJIbHbIM YCTOSIM CYIIECTBOBAHUS U

U xora B opMupoBaHHH H B OBITHH OOIIETO IMPaBa HEKOTOPYIO POJIb
HIPAFOT H3BCCTHBIC MHCHMEHHBIC (GOPMBI (M IIFOC K TOMY CINE JOKTPH-
HAJBHBIC U MOJIYO(HUIHATBHBIC CHCTCMATH3AIMH, HHbIC OOOOIICHUS, IPO-
HHKAIOIIKHE B CAMy TKAHb FOPHIMYCCKOM Marepuu), ocodoe "Teno", corpus
juris mMPEeIeaICHTHOTO MPaBa ACHCTBHTCIBHO BBICTYIACT KaK MaKogoe, BO
MHOTOM SIBJIICTCS HenucaHviM, HEKMM HC3PHMBIM "MEK3BE3IHBIM BEIIC-
CTBOM", KOTOPOE CKIIAIBIBACTCSA KAK CYMMHPOBAHHBIA MTOT HAKOIUICHHBIX U
M0-0CO00MY OOBCKTUBHPOBAHHBIX HMICH, CYNIHOCTCH CYICOHBIX PEINCHHIA,
OOPETAOIIMX HOPMATHUBHBIHN XapakTep.

OO1mee, MPEUEACHTHOE MPABO, CTAJIO0 OBITh, JACHCTBYET KaK PEryJii-
THBHAY CHJA B TAKOM BHJIC, KOTJA NMPAaBO — BO BCAKOM CIyYae, B €r0
"IPELEICHTHOM YACTH" — He 3aKmI04eHo 8 0b0JIoYKy nucanvix akmoe (3a-
KOHOB, APYTHX HOPMATHBHBIX AKTOB-IJOKYMCHTOB). B 3TOH CBS3H MOXKHO,
MMOXKANYH, CKa3aTh — XOTS M C HEMAJION JOJICH YCIOBHOCTH M PHCKOBAHHOM
00pa3HOCTH, YTO 00IIEe, MPELEASHTHOE PABO ACHCTBYET KAK OOHAMCEH-
Hblil PETYIATOP — B BHIC HOPMATHBHBIX IPABOBBIX HAYAI KAK TAKOBBIX.
IIpuyeM TaKUX, KOTOPHIC BBIPAKCHBI B CYIACOHBIX PEMICHHAX H KOTOPHIC
0c3 Kakux-1u00 JOMOJHUTCILHBIX, (DOPMATIBHBIX MPOLICAYP CPa3y sKe, Kak
TOJBKO OOHAPYKHBAIOT CBOH "MPCHCACHTHBIC KAYSCTBA", HAMPAMYIO BXO-
JAT B ACHCTBYIOLLIEE MPABO.

Bot moueMy AeSATEILHOCTh CYAOB B YCIOBHAX OOIIECTO, MPEICACHTHOTO
MpaBa COCTOHMT HE B TOM, YTOOBI "B3ATh" KOTJA-TO HPHHATOC CyacOHOE
PELICHHE M IMPOCTO-HAMPOCTO "PacIpOCIPAaHUTh" €ro HA AHAJOTHYHBLIM CIIy-
Yyai (Kak 3T0 MOPOH TPAKTYETCS IPH VIPOIMCHHOM IMOHUMAHHE OOIIETO MpaBa
0 MOJC/IH POMAHO-TCPMAHCKOTO IIPaBa), a IPE:KIC BCETO B TOM, YTOOBI
OMbICKAM® U PACKPHINMG TMPABOBYIO CYTh CHTYAIIHH H COACPIKAINCECS B PAHES
MPUHATOM CYACOHOM AKTE MPABOBOC HAYAJO, KOTOPOE paspeutaem OaHHYIO
HCUZHEHHVIO CUNTYAYUIO.
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(YHKIIMOHUPOBAHUS HYEJOBEUECTBA, YEIOBEUYECKOW LIMBHIIN-
3aLUH.

Bce 3Tu GakTOpBl M KaTErOpHH U PsAN APYTUX, TAKOTO
K€ OCHOBATEJIbHOTO 3HAYEHHS, AEHCTBUTENbHO, JOJKHBI OBITh
MPUHATHl BO BHUMaHHUE NIPU OTBETE Ha BOINPOCHI — Ymo U
KAK BBI3BAJIO K KHU3HU MO3UTHBHOE MPAaBO B YCJIOBUSIX, KOT-
Ja CYUIECTBYIOT HHbIE IEHCTBEHHBbIE CIIOCOOBI COLUABLHOM
peryJsinuy, crocoOHBIE YMOpPSIAOYUBATh MOBEAEHHE JIIO-
neil, — Mopasib, oObluau, TPATULNK, KOPIOPATUBHBIE Ipa-
BUIA. YKa3aHHbIC (DAKTOPBI U KATETOPHH B TOW WJIM UHOW Mepe
pPacCMOTpPEHB! B NPEAIIECTBYIOIEM H3JIOKEHUHU IOJA YIJIOM
3peHust Omkaimed mpesoCHOBBI MO3UTHBHOIO MpaBa, Ha-
3BaHHOH "MMIepaTHBaMH [UBUIN3ALUK".

Ho Bce xe npu Bcell BA)KHOCTH YKa3aHHBIX (PAKTOPOB U
KaTeropuii HeOOXOAMMO TOJ YIJIOM 3PEHHs KOHLCMIUH Tpa-
BOBBIX CPE€ACTB BBIWIEHUTb U COCPENOTOYUTH BHHUMaHUE Ha
UCXOOHOM U 6Mecme C meM NpeoeibHO NPOCmoM NYHKMe,
MOKA3bIBAIOIIEM, C KaKUX PEATbHBIX OOCTOSTENBCTB B MHUPE
KOHKPETHBIX SIBJIEHUH U MPOLIECCOB IOPUANYECKOE Peryinpo-
BaHUE Hayunaemcs. TOM TyHKTE, KOTOPBIA C BBICOT (HIIO-
copckux M OOIIEHAyYHBIX AOKTPUH CIyCKAeT HAC "Ha 3eM-
0", HA noYgy Oeilicmeylouje2o npasa, U 0e3 yuera KOTOPOTo
00BsACHUTH (PEHOMEH IpaBa M, B 0OCOOEHHOCTH, CBOeoOpasue
u "axTypy" mpaBOBOIl MaTepuu, CO CTPOro HAYYHBIX MO3H-
LUl COBEPIIEHHO HEBO3MOXKHO. DTO — cumyayuu, mpeodyio-
wue npasa (ngaeoeozo peutenus), COKpaleHHO — '"MpaBo-
BBIE cumyayuu’” .

IIpaBoBbIE CHUTyauuu MO CBOMM BHELIHMM XapaKTepHUC-
TUKaM U C TOYKH 3pEHHs] TPAAULIMOHHOIO MOHATUITHOTO amnmna-
parta IOpUCHPYAEHLINH, B LIEHTPe KOTOPOro — IMOHATHE "HopU-
ayueckass HopMa', TPEACTaBISIOT COOOH He 4YTO HMHOE, Kak
"topunuueckuii pakt", a TouHee — "QaxTHUecKuil cocTtas",
"coctaB mpectymieHus" ("'COCTaB MPaBOHAPYIUEHUS, NETUK-
Ta"), T. €. OmpeneNeHHOe COeANHEHNE IOPUINIECKUX (DaKTOB,
MPeNyCMOTPEHHBIX B HOPMaTUBHOM IOPSIAKE.

BmMecte ¢ Tem 3aech ecTh CBOI, MPUHLMIHNAIBHO BaX-
HBII aCIMeKT, TeM 0oJjiee CYIeCTBEHHBIN, €CIIN PacCMaTpH -
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BaTh MPOOJIEMY C TOYKH 3PEHHS Pa3IMYHBIX FOPUANYECKUX
CHCTEM U TEOPHH IMPABOBBIX CPEACTB. DTO — 3WIONCEHHAs 6
OQHHYIO CUMYayUI0 He0OXO0O0UMOCHb NOIYYUMb ee Ipuou-
yeckoe paspeutenue. Ilpudyem Takoe paspemieHue, KOTopoe
HE CBOJMJIOCH OBbI K OIHUM JIMIIb OLEHKAM — K MPU3HAHHIO
HaJU4Ms UM OTCYTCTBUS 'rpexa", "HemocToilHOro mosene-
Hus" U T. 1. 3MeCh CYLIECTBYIOIIHE 00CTOSATENBCTBA TPEOYIOT
UMEHHO N P d 8 A — NPABOBO2O peuteHusl, KOTopoe (MMEHHO
KaK TPaBOBOE) MMEJIO OBl TBEPHbIA, CTPOTO ONpPENENEeHHbIH,
HA/I)KHO TAPAaHTHPOBAHHBIN XapakTep MO MPUHIUMY "HME0
(ve umero) mpaso". M mo manHOI mpodieme ObLIO ObI €MuH-
CTBEHHBIM U OKOHYATEJIbHBIM B JaHHOM COOOIIECTBE, "CTaBH-
70 OBl TOUKY" B BOIIPOCE O MPABOMEPHOM 2U2U HENPABOMED-
HOM TIOBEIEHUU, COCTOsiHUH, (akTe (T. €. 0 ToM, "KT0" U Ha
"yro" umeem unu He umeem N p a 6 0, CO BCEMU BBITEKAIO-
IUMH OTCIO/Ia MMIIEPATHBHBIMH, T'OCYIapCTBEHHO-BIACTHBI-
MH, yOJIHYHO-TTPABOBBIMH MTOCJIEACTBUSIMU ).

Bor npocrelimue npumepsl. Ecnn npeacraBuTh JKU3HEH-
Hble OOCTOATENbCTBA M3 OOBIIEHHOH JKU3HH, B TOM YHCIIE
UCTOPUYECKH IaBHEH 3MOXH, B YEM-TO elle OJIM3KOW K mep-
BOOBITHOM, 3TO — AONMYCTHM: COILUIEMEHHHUK HE CTepres oOu-
OBl TIPU OLIEHKE ero JOCTOMHCTB U yOua audo HaHeC yBedbe
oOuaunKy; ObIKM, MPUHAIJIEKALINE CEeMbEe CKOTOBOJAA, Ha-
HECJIU TOTPABY COCENY-3€MJIEBIAAEINbLY;, BBIICHUIOCH, YTO
BEIllb, NPUHAAJICXKAINAS OJHOMY YeJIOBEKYy, OKa3ajach B 00-
JaJaHuU APYroro cooOmuHEMKa U T. A. M takoro poxa cury-
anuu HeOOXOMMMO peuitims, W PEIUTh TakK, 4TOOBI 3TO pe-
LIEHUE MMEJO TBEPAbIi, ONPEAENCHHBINH, rapaHTUPOBAHHBIN
XapakTep | IUTIOC K TOMY emie — o0meo0s3aTenbHoe 3Haue-
HUE U NMyOnuuHbIA aBropuTeT. M, 3HAUMT, B KIFOYE YKa3aH-
HbIX TpeOoBaHMIA HaBayio Obl OTBET HA BOMPOC — K T O  H
Ha 9 T O uMmeem (uiu He umeem) npaeo.

Crano ObITh, "mpaBoBasi CUTyauus" — CIOXKHOE JKU3-
HEHHOE OOCTOSTEIbCTBO, OCOOBIH "MOBOPOT" B Menax u coObl-
TusAx. TO €CTh CTOJIKHOBEHHE WHTEPECOB U CTPACTEH, Kasyc,
HE MONJAIOIIUICA MPOCTOMY pa3peLIeHUI0 Ha OCHOBE OJIHUX
JUIIb MPEICTABIEHUH O MOPAJIU, IPUHATHIX B JAHHOM KpyTe
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Jronell OObIKHOBEHUH, — CJIOBOM, TO, YTO YK€ B FOpPHIUYEC-
Koii chepe obpasyert "neno".

Kaxk mpaBuiio, 310 koughnuxm HJIH TIOJOXKEHNE BO B3au-
MOOTHOIIEHUSX JIIONEH, epo3siujee KOHDAUKMOM, C BHEIIHEN
CTOPOHBI — chop, cuOKa MHTEPECOB, CONEPHUYECTBO MHE-
Hull U HamepeHull. [IpuueM B yClnOBUAX LIMBUIM3ALMH, KOTAA
BOJIEH M CTPAacTsIMHU JIIOJeH HAYMHAIOT PYKOBOIAUTH JKECTKHE
WHIMBHIyAJIbHbIE MHTEPECHl, OCOOEHHO T€, KOTOpbIE BbIpa-
JKAIOT MMIIEPATUBbI BJIACTH, COOCTBEHHOCTH U HWAEOJOTHH,
TAKOTro pofa KOH(JIUKTHBIE CUTYAllMH CTAHOBSTCS HOCHMOSIH-
HO cywecmesywweii cpedoii. Temu, o cinoBam Mmmanywuna
Kanra, mposiBieHusiMu "HEOOIIUTENbHONW OOIMMTETLHOCTH",
"MOCTOSIHHOTO aHTaroHusma" u "pasgopa", KoTOpble BbIpa-
JKAIOTCSl B CONEPHUYECTBE, COCTA3aHUH, KOHKYPEHLUU U KO-
TOpbI€, HEPEAKO BBIIECKUBASCh B Pa3pyLIUTENbHBIX IIPO-
SIBJIEHUSAX, B TO K€ BpeMs HMEIOT 3HaueHHe, KaK 3TO HU
MOPa3UTeNbHO, HE3aMEHUMOI'0 CTUMYJa aKTUBHOCTH U DHEp-
T'HA— OCHOBBI OOIIECTBEHHOTO nporpeccal.

A Tak kak mogoOHbIe KOH(IUKTHBIE CUTYALUH, JAXKe
IPU U3BECTHBIX IMOJOXKUTENbHBIX CBOUX XapaKTEPUCTUKAX,
HEOTAENUMBl OT KaKMX-TO PEaJbHBIX HJIHM MOTEHLUAJIbHBIX
CBOMCTB "pasmopa", "MOCTOSIHHOTO aHTaroHu3Mma', 31ecCh, MpH
pEIIeHNH TaKUX CUTYyaluil, HET aJIbTePHATUBBI TOMY, YTOOBI

T 3ra nmpobrema moapobHee GyIET PACCMOTPEHA B TPEThEl YACTH KHHIH
[II. 11. 1]. K BCe ke, 3a0eras BOEped, HE MOTY HE HMPHBECTH YIHBHTCITh-
HBIC IO TOYHOCTH U TJIyOWHE MPOHUKHOBSHHS B CYTh BEIICH CII0Ba (PHIOCO-
(da: "He Oyap 3THX, XOTS H HCIPHUBICKATCIBHBIX CAMHX IO ceOc CBOMCTB
HEOOIMUTEIFHOCTH, MOPOKIAFONIMX COMPOTHBICHHE, HA KOTOPHIC KAMKIBIH
HEH30CKHO JTOJDKCH HATOKHYTBCS B CBOMX KOPBICTOIFOOMBBIX MPHTI3AHH-
X, xkuBd moau (BHEMaHue! — C. A), KaK apKaaCKUE MACTYXH B YCIOBHAX
MOJTHOTO COTJIACHS, JOBOJBCTBA M B3AMMHOM TFOOBH, — BCE TAJNAHTHI OCTA-
JHCHh OBl HABCETIA CKPBITBIMH B 3aPOIBIIIC; TFOOH, CTOIb K& KPOTKHE, KAk
OBIBI, KOTOPBIX OHH MACYT, BPSA JU CACIATH ObI CBOC CYIICCTBOBAHHE
OoJiee TOCTOMHBIM, YEM SKH3Hb HX JOMAIIHHX >KHBOTHBIX...". I KauT BOC-
KITUIACT B 3TOM CBM3U: "... Aa OyaeT OMATOCIOBCHHA MPHPOIA 33 HCYKHBYH-
BOCTb, 34 3aBHCTIMBOC CONMCPHHYAIOMICE TIICCIABHES, 34 HCHACHITHYIO MKAXK-
Iy 00JaJaTh WM JKE TOCIOACTBOBATh! be3 HUX BCE MPEBOCXOTHBIC YESIOBE-
YSCKHE 3aJATKH OCTAHCh OBI HABCETA HEPA3BUTHIMHU. UEIOBEK XOYET CO-
TJIACHS, HO IMPHPOJA JIYYIIE 3HACT, YTO XOPOIIO I YCJIOBSYSCKOTO POJA:
oHa xoueT pazmopa. OH XOYET JKUTh CIIOKOWHO M B CBOS VIOBOJBLCTBHE, a
MPHPOJA XOUCT, YTOOBI OH BBHIICT W3 COCTOSHHS HEPATUBOCTH M Oe3acs-
TCJABHOTO JOBOJBCTBA U OKYHYJCSA B padoTy u TpymHocta” (cMm.. Kanwm .
CoYHMHCHHS Ha HEMEIIKOM B pycCKoM si3bikax. T. 1. M., 1994. C. 93).
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pelieHne KOH(PJIUKTHOW CUTyallid UMeJIO0 OOOCHOBAaHHBIA H
BMECTE C TE€M TBEPIbIi, OMpPENeNIeHHbINH 0 BCEM IO3ULIMSIM,
OKOHYATEJIbHBIN, HEM3MEHHbIH Ha "ceivac" u Oynyiuee u,
4TO 0CO0O0 CYIIECTBEHHO, MpPEaebHO HaaeKHBIH, rapaHTH-
poBaHHBII xapakTep. To ecTh XapakTep Hpasoe6ol, OCBAIIEH-
HBIA U TIOJAEPKUBAEMbIM aBTOPUTETOM U CHJIOW CaMOT'O MOIII-
HOTO B OOINECTBE MHCTHTYTA — AGMOPUMEMOM U CUIOT 20-
cyoapcmeeHHoll e1acmi (20¢y0apcmed,.

2. [IpaBoBas CyTh :KM3HEHHBIX cHTyaumii. Takum obOpa-
30M, Jake B OTAEJbHBIX (pparMeHTax AEHCTBUTENBHOCTH, B
CUTyalUsIX, MPEeIoNnpeacisioimuXx HeoOXOAUMOCTh Cyry0o
IOPUINYECKOTO PEIIEHUs, YKE MOXKHO paze/isidens 3al0KeH-
HYIO B HEM HOmpeOHOCMb Npaéd, OOBEKTUBHBIN "30B K mpa-
By" (uT0, OOpaTHM BHMMaHHE Ha 3TOT MOMEHT, BBIPa’KaeT
001yt MoTpeOHOCTh MpaBa B JaHHOM OOIIECTBE U B TaHHOM
CEKTOPE COLMAJIBHOM JKM3HU), a OTCIOAa HaJOOHOCTh TEX Mpa-
BOBBIX CPeACTB, 0€3 KOTOPBbIX CUTyallusi HE MOXKET OBITh pe-
IIIEHA, OCTAHETCS] HEOMpenesIEHHON, KOH(JIUKTHOM, Tasiei
yrpo3y "B3opBaTbcs" pas3pylIMTEIbHBIMUA, THOEIbHBIMH IO-
CJIEICTBUSIMHU.

W BOT moa 3TUM yIJIOM 3PEHHs, AyMaeTcs, €CTh OCHOBA-
HUS U1 TOrO, YTOOBI BBIAEIUTh B CUTYALIMH, HYKIAIOIIEHCS B
MIPABOBOM PEIIEHUH, €€ IIEHTPaJbHOE 3BEHO — €€ HPABOBYI0
cyms. 100 moTpeOGHOCTD MpaBa, T. €. KIMEHHO MPaBOBOrO, HOPH-
TUYECKOTO PELIeHUs [JIsi TaHHOIrO Cydasi, IPUTOM pPeIIeHHUs
OMpeneIeHHOTO XapakTepa (3ampeTuThb, MPU3HAThH MPaBO
U T. 1.) yKe Kak Obl "pa3iauta" B TaHHOM CUTYallUH U SBJISIET-
Csl, MOKHO TIPEJIOJIOKHUTh, TIEPBUYHON, CIIOHTAHHOH CTyTe-
HBIO €CTECTBEHHOI'O MpaBa, HAMPSMYK OTpaXkarollel ero, ec-
TECTBEHHOr0 mpaBa, IyOOKHE, MCTHHHO MPUPOMHBIE, COLH-
aJIbHO-OMOJIOTHYECKHE MPEANOChUIKH U IIFOC K TOMYy €Ile U
MEePBHUYHbIE, CIOHTAHHBIE TYXOBHbIE MPEICTABICHHUS, OLIEHKH
U UMITEPATUBBI O (PaKTax M COOBITHSIX HACTOSIIErO BPEMEHH.

Hano monaraTh, 4ToO IO JaHHOMY KPYTry BOIIPOCOB BECH-
Ma TrIyOOKHUMH, OCHOBATEIbHBIMH SIBJISIOTCS CYXKIEHUS
O. Illnenrnepa, CYMTAIOIIETO, YTO B HOPUAUYECKOH 00nacTu
caMoe IJIaBHOe, MIYOMHHOE, YTO MOKET ObITh OTHECEHO K
npaBy, "noopasymesaemcs... camo coooi”. Tlo ero ciosam,
"camMoe CYLIECTBEHHOE 8CsIK0Oe Npaso npeononazaem (30ech u
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nanee KypcuB Moii. — C. A.), 3TOro He OroBapuBasi, MPaBO
o0palmeHo K JIIOOAM, a JIIOAU U HOMUMO CMAmymos8 6Hym-
PeHHUM 00pa3omM NOHUMAIOM TO, O YeM HET HYXKAbl FOBO-
pPUTh, TIOHMMAKOT MMEHHO B CHJIy 3TOrO U MpeKpacHo cebe
MPENICTABIISIIOT, KaK UM MOJb30BaThes". BoT mouemy, u 3TO
COOTBETCTBYET BO33PCHUSIM aBTOpPA 3TUX CTPOK, "BCAKOE mpa-
BO €CTh M0 NMPEUMYINECTBY OOBIYHOE MPaBo..." .

3. lIpaBoBasi cutyauMsi KaKk MCXOJHOE 3BEHO MpaBa.
HNMeHHO KH3HEHHBbIE OOCTOSITENBCTBA, KOTOPbIE MOTYT OBITh
Ha3BaHbl "TIPABOBBIMH CHUTYAIUSIMU", 3TO U €CTb HCXOOHBIN
MYHKT MpaBa B peajbHOU *)u3Hu odmecTBa. UMEHHO ¢ HUX, C
storo "Havana Havaia", B MUpPE TpaBa 6Ce HAYUHAEMCS, W
MMEHHO OTCIOJIa Pa3BOPAYMBAETCS BCSA CIIOYKHAS,, MHOTOYPOB-
HEBasi U MHOTOCJIONHAsI [[eMb MPABOBBIX CPENCTB, MEXaHM3-
MOB U TIPOLIENYP.

B sT0ii ienu omHuM 13 HauboJiee CYMIECTBEHHBIX MOMEH-
TOB SIBJISIETCSI OTBET Ha TAKYIO aJbTEPHATHUBY:

— OTBICKMBAETCS U ONPENENAETCS JIU B JAHHOM KU3HEH
HOM CUTyallu| COomeprKaIiascs B Hel mpaBoBas CyTh, ee "mpa
BOBOI1 3apsia" HEMOCPENCTBEHHO B CAMOM XOJ€ pelleHus CH
Tyaruu (PaCCMOTPEHUS U pa3pelieHus Aejia), u coodpa3Ho
3TOMY YCTaHABIUBAIOTCS HEOOXOIMMBIE TIPABOBBIEC CPENICTBA,

— WJIM K€ TaKOro poja "mpaBoOBOM 3apsan" yxke 3apa
HEee OMPENesIeH U 3aKPEryieH B JeUCTBYIOIINX IOPUIHIECKIX
HOpMax (3aKOHAaX), U B MPAKTUYECKOM OTHOIIECHUH 3a1a4a
3aKJIFOYAETCS TJIABHBIM 00pa30oM B TOM, YTOOBI ONPENENIUTD,
COOTBETCTBYIOT WJIM HET AaHHbIE (PaKTUYECKUE 0OCTOATEND
CTBa, MPU3BaHHbIE ObITh "(pakTHUeCKUM cocTaBOM" WM "CO
CTaBOM IMPABOHAPYIIEHUs", IPU3HAKAM, BBIPAKEHHBIM B IOpU
OUYECKUX HOPMAaX, a OTCIOJIa — MPUMEHHUTDb U IPUBECTU B
el cTBUE TPENYCMOTPEHHbBIE B HUX MPAaBOBbIE CPENCTBA.

HetpyaHo 3aMeTuTh, 4TO MMEHHO OT YKA3aHHOU alib-
TePHATUBBl HAYMHAETCS CBOeoOpasme 06yX TIABHBIX, Kade-
CTBEHHO KOHTPACTHBIX MPABOBBIX CUCTEM, TJIOOAJBHBIX MO
IOPUAUYECKUM MEPKaM MOPSIKOB, — OOIIEro, mpeueaeHTHO-
ro mpaBa W IpaBa, BBIPAXKEHHOrO B 3akoHe. OAHOro MOpsi-
Ka, KaK Mbl BUJI€JIU, PEAJIM30BAHHOTO B HALIMOHAJIbHBIX CHUC-

" HInenznep O. Vkas. cou. T. 2, C. 85.
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TeMax KOHTHHEHTaJbHOUW EBpombl (poMaHO-repMaHCKoe Tpa-
BO MPaBO, MO BHEIIHUM KOPUIUYECKUM XapaKTEPUCTHKAM,
Poccun). U npyroro, HaleAmero BeIpakeHHe B HAIIMOHATIbHBIX
MPABOBBIX CHUCTEMAX AHIJIO-aMEPUKAHCKOW Tpymmbl (AHIIINH,
CIIIA, Kananer, ABcTpanuu u ap.).

I[ToMrMO MHBIX BBIBOJOB, HYKHO CKa3aTb U O TOM, YTO
U B MPAKTUYECKOW IOPUCTIPYACHLIUU, B OCOOEHHOCTH TIPH pac-
CMOTPEHUH HOPUAUYECKUX N B CyAaX, IJIaBHBIM C TOYKH
3pEeHUsi MPABOBOTO H€aNa SBJSIETCS MPOHUKHOBEHUE B Ipa-
BOBYIO CYyTh JAHHOU CHUTYaIH, KOTOPYIO MOXKHO Ha3BaTh 'Mpa-
BOBOIH" MMEHHO MOTOMYy, YTO OHa TpeOyeT CTPOro HpHIU-
yeckoro pemenusi. He MeHee ClIOXKHBIE W, yBBI, YACTHYHO
BOOOIIe Hepemaembie (MPOMYy B3ATh HA 3aMETKY) 3aJadyu
CTOSIT TIepe]l 3aKOHOAATENEeM, KOTOPbIA MPHU MPOECKTUPOBAHUHI
3aKOHA B Wjeajie NOJDKEH 3arojsi OnpeneiuTb U 3aQUKCUPO-
BaTh MPU3HAKHU U MOCJIEACTBUS BO3MOXKHBIX MPABOBBIX CUTYa-
LM TaK)Ke€ U B IJIOCKOCTH XapaKTEPHOU IJiI HUX MPaBOBOM
cyru. TaitHbl mpaBa (B TOM 4HCie HEOOXOAMMOCTBH BCJIEN 3a
"3aKkOHOM" Cy/neOHOMN MeSITeNbHOCTH) U CEKPEThI AesATeIbHOC-
TH MPABOBEIOB BO MHOT'OM COIIPSI?KEHBI C TUM LIEHTPAJIbHbBIM
3B€HOM ITPaBOBOM CUTyallUH — MEPBUYHOU OCHOBBI MTPABOBO-
ro PeryJupOBaHUS.

§ 3. OCHOBHBIE MPABOBBIE CPEIICTBA

1. llepBuuHbIie 3aeMeHTbl. ECiu UCXOAUTH U3 TOrO, YTO
MO3UTUBHOE MPABO B YCIOBUSAX LUBUIM3anuu "Oeper crapt"
C cumyayuii, KOTopble OOBEKTHUBHO, MO CaMOH CBOEW CyTH
TpeOYIOT MPABOBOrO PEIIEHUs, TO BCS MOCIEAyIOLIas IeMNb
MPaBOBbIX SIBJICHUH, BECb UX KOMIUIEKC, B CBOEM €IUHCTBE
00pa3yomux MO3UTUBHOE MPABO, BBHIPHCOBBIBAETCS MO 3aKO-
HaM CTPOTOH JI02UKIL.

IIpu >TOM, OHAKO, HYXKHO pPa3NnyaTh, BO-TEPBBIX, JI0-
UKy hopmuposanusi npasa, HEYyMOJIUMO NEHCTBYIOIIYIO BO
BCEX PErHMOHAX U YroJIKaxX Hallleil IMJaHEeThl, IAe YTBEPAUICS
Y HavaJj pa3BUBATHCS YEJIOBEUECKUI POA U OH CTaJ BXOAUTH B
YCJIOBUSl Pa3BUBAIOIICHCS LUBUIN3ALUU, & BO-BTOPBIX, J10-
2UKY ObImusl Npasa, e2o CMpoeHusl.
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Bcnen 3a ornpaBHBIM 3B€HOM — IMPABOBOM CUTyalueH, B
JIOTHYECKOW e G op MU pPOBAaHU S MpaBa ero yewn-
PATbHBIM 3BEHOM CTAHOBHUTCS peuieHie, KOTOporo tpedyer
naHHas cutyauus. [1o oTMeueHHbIM paHee (akTaMm W3 SKH3HU
JFOEH, XapaKTePHBIM U U PaHHUX CTaJAW UBUIM3AI[UOH-
HOrO pa3BUTHS (COTUIEMEHHHUK HE CTepries OOHIbI MPH OLEHKE
€ro JOCTOMHCTB M yOus JHOO HaHeC yBeube OOHIUYUKY, OBIKH,
NPUHAJIEIKAIINE CEMbE CKOTOBOJIA, HAHECIH TIOTPABy COCEMy-
3eMJICBJIAACIbIYY, M [p.), BBIHOCHUTCS PEIIEHHE O BBIILIATE
KOMIIEHCAIMK 332 MPUYHMHEHHYI0 CMEPTh WM yBeube, 00 00s-
3aHHOCTH CKOTOBOJAa BO3MECTHUTH VINEPO 3eMJIEBJIAAEIbIY, O
MPU3HAHUY COOCTBEHHOCTH 338 TEM WJIM UHBIM JIUIIOM U T. 1.

IIpu >TOM pereHusi CUTyalUuu IJIsl COOOIEeCcTBa JIOACH,
Jake Ui TaKOro, KOTOPOE TOJIbKO-TOJIBKO BBIXOAHT U3 Iep-
BOOBITHOTO COCTOSIHUS, B HOBBIX, HACTYMAOIIMX "I[UBUIIH3A-
IUOHHBIX" YCJIOBUSIX TOJUKHBI OBITh (KOJIb CKOPO PeYb HIET O
MO3UTHUBHOM TIPaBe) PELICHUSIMH, KOTOPbIE BHOCAT B KH3Hb
JIFONIEN HOGYLIl 371eMeHm, CO 6cell ONpedesieHHOCHbIO C8Uoemellb-
cmeyrowuii 0 mom, "kmo" u na "umo" umeem npaeso, u om-
Ccr0a — O NPABOMEPHOM UNU HENPABOMEPHOM NOGeOeHuU, CO
BCEMHU KOPUIUYECKU O0S3aTEIbHBIMH TOCIEACTBUSIMHA U IS
JAHHBIX JIUI, W JUIS BCEX OKPYKAIIHMX, KOTOPbIE B 3TOMU
CBSI3U COTJIACHO JEHCTBYIOLIEMY MPaBOMOPSAKY IOJUKHBI Ha-
CTYIIUTB.

Urak, nmepen HamMu 6mopoii TIEPBUYHBIA 3JIEMEHT "Tipa-
BOBOH MaTepuu" — peutenue 0puouyecko2o deada’, Tou-

" TIpencraBisercss BAXKHBIM Cpasy K¢ OOpaTHTh BHHMAHHE HA TO, YTO B
MPOTHBOBEC XAPAKTCPH3YEMOH "JOTHKE MEPBHYHBIX 3JIEMECHTOB" B OOIICH
TCOPUH MPABA B AHATHUTHYCCKOM €¢ MOHHMAHHMH (KOTHA, HATIOMHIO, "BBIBO-
JATCSA 32 CKOOKH" MaHHBIC, OOIMIHE IS BCEX OTPACICBBIX FOPHIUYCCKHX
JUCHHIUIAH) HOCICAOBATCIBHOCTh 3JIEMCHTOB HPABOBOM MATCPHM APYTas:
"penreHue A" pPacCMATPHBACTCA HE B KAYECTBE LICHTPAILHOIO H TEM

0JIce HE MCXOMHOTO 3BCHA, 4 B BHIC 3aBEPIIAIOMICTO BJICMECHTA MPABOBOM
MATEpHH, BBIPAXKAIOIIECTO "TpuMcHEHHE mpasa”. [IOCKONBKY peub HIET O
CIOKUBIIHXCSA, TEM 00JIeC PA3BUTHIX HOPHIHYCCKHX CHCTEMAX (0COOCHHO
CHCTEMaX, MOCTPOCHHBIX HA "3aKOHE"), H B TAKOTO POJA YTBEPIUBIICHCS B
AHATUTHYCCKOM FOPHCIIPYICHIUH MOCIICAOBATCIHOCTH IPABOBBIX SBJICHHIA,
KOHCYHO K€, TAK)XKC CCTh JIOTHKA —Jlo2UKa (bO pM a Jib nai, xapakmep-
Has ON NpUMeHeHUs Oelicmeyioueco nNpasd, GblPANCeHHO20 6 Oelicmeyvio-
UUX IOPUOUHECKUX HOPMAX.

A BOT JJ19 CTAHOBJICHHUSA, (DOPMHPOBAHUS MPABA, €T0 OBITHSI KAk CBOCOO-
pa3HOii chephl COLHATIBHOM PCATbHOCTH XAPAKTCPHA YIKE CICHH(DHICCKAL
Jocuka npasa, B KOTOPOH PACKPBIBACTCA caMa "OPraHuka" IOpHIHYCCKON
MATCPHH.
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Hee, akm pemeHus: (B CMbICIE pPe3yJIbTaTHBHOIO NEHCTBUS
NPABHUTENS], Cyla, MHOTO KOMIIETEHTHOTO YUPEXKIEHUS MU
JMLA), Pa3peLIatoero B COOTBETCTBUH C TPEOOBAHUSIMU MPaBa
TAaHHYIO JKU3HEHHYIO CUTYALIUIO.

A Bcnen 3a "pemieHueM" U B Hepas3eNbHOM €IUHEHUU C
HUM MOJKET OBITh OIpeneNieH U CIEeAYIOLIHNHA, Mo Joruke Gop-
MHUPOBAHUS NpaBa mpemuil TEPBUYHbBINA 3J€MEHT "MpaBOBOM
MaTepun". DTO KaK pa3 U €CTb HPABOBOE CPEOCBO.

Ha Taxoii BoT TyT "moBopot cobwituii". Ilo noruke op-
MHUPOBAHMS MPaBa — 3TO TPETUH 3JEMEHT, a MO JIOTHKE O bl
THSI, CTPOE€HUS IpaBa, CaMOr0 €ro CyLIECTBOBAHHUS U
OEHUCTBUST — 3TO 3JIeMEHT, oOpasyromuii camo "mpaBoBOe
teno", cneunduueckoe "BemecTBo" mpasa. M3 mpaBOBBIX
CPEICTB U CKJIQABIBAETCS CONEP’KAHHUE MO3UTHBHOIO IPaBa,
OTBedaroIee MOoTpeOHOCTSIM OOLIeCTBA, HAa3BAaHHBIM paHee
"uUMIiepaTUBaMU LHUBIIM3AIUK" (TBEPIOCTH, ONMPENeNIeHHOC-
TH MO COAEP>KAHUID, HANEKHOW rOCyNapCTBEHHOW rapaHTH-
POBAaHHOCTH), M TO3BOJISIFOIIEE TIPU PEIICHUH JKU3HEHHBIX CH-
Tyaluui "TOCTaBUTb TOYKY" — pPa3 U HABCErJa, Ha BJIACTHOM,
rOCyJapCTBEHHOH OCHOBE OKOHYATEJIbHO U B €IHMHCTBEHHOM
IUI TAHHOTO COOOIIEeCTBa BapUAHTE Pa3pelINTh NAHHYK CH-
Tyauuio U GaKkTUYECKH Peajn30BaTh MPHHITOE PELICHUE.

2. IIpaBoBBI€ CpeacTBAa KAK JIeMEHTbl MATEPHH NpaBa.
Utak, Kak TOJBKO MO3UTHBHOE NMPABO HAYMHAET PacCMaTpH-
BATBHCS TIOJ] YIJIOM 3PEHHUs YKa3aHHOW oOell 1 yHUBepCcaib-
HOW KaTeropuu "NpaBOBBIE CPEACTBA", Tak cpasy ke OOHa-
PYKHMBAIOTCSI U3HAYAJIbHBIE OCOOEHHOCTH MPAaBOBOH Mate-
PUH — HepslyHbIe NPABOGble CPEOCBAL.

3aech HYXKHO, pa3yMeeTcs, ellle pa3 cka3aTb — Ja, B
Oojiee UM MEHee Pa3BUTOU IOPUAMYECKOW CHCTEME perlaro-
Imue, KIoYeBble QYHKINH HECYT HOpUAndeckue HopMbl. Ho
BCE JK€ BCIIOMHUM, IPH LIMPOKOM MOIXOAE K MpaBy, KOrAa B
MoJie 3PEHUsI UCCIENOBATENsI OKa3bIBAIOTCA BCE "YaCTHIIBI"
NpPaBOBOH MaTepuH, TJaBHOE, YTO XapakTepusyer "Teio",
"BewmecTBo" mpaBa, 3TO €ro CAumHocms ¢ opmoii, ¢ Gop-
MOW BHEIIHEW (TaKk CKa3aTh, B 3HAKOBOM, WH(OPMALIMOHHOM,
"BUAMMOM" OTHOIIIEHUH) U TJIaBHBIM 00pa3oM — ¢ popMoii
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BHYMpeHHell, XapaKTepU3yleh POpuouieckyo opeaHu3d-
yuro COOEpPIKaHUS, €ro 0CcoOYI0 NPABOBYIO CMPYKMYPUPOBAH-
HOCM®b. A 3TO YK€ He MOJbKO IOPUIUYECKUe HOPMBI U TaKe,
B UCTOPUYECKOM OTHOIIEHUU, HE HOPMBI HPEHCOE 8CE20.

C paccmaTtpuBaeMOil TOYKU 3pEHUs, KOrna MpaBoBasi Ma-
TepHusi He CBOAUTCS HU K "HOpMe", HU K "3aKkoHYy", nepsuu-
HOe, U3HAYAIbHOe 3HadeHHWe (eClu YroaHo, 3HaueHue 'mep-
BOPOAHBIX 4HacTHI", CBOEro poaa "mporomarepuu" mnpasa H
€ro OCHOBBI, CTEPIKHsS) UMEIT Cyrybo MpakTUYECKUe Mepbl
MPUHYIUTEIBHOTO TMOPSIIKA, OCBEIIaeMble aBTOPUTETOM Y-
peKIeHUs, TPUHSIBIIETO PElIEHUE, U pealn3yeMble CUIION
roCy1apCTBEHHON BJIACTH. JTO, HAMpPUMeEpP, OOBSBUTH TO HIIH
WHOE JINIIO BUHOBHBIM M OTBETCTBEHHBIM 33 HM3BECTHBIE IO-
CTYIKH, TPHU3HATh 4YeJOBEKa BianesbleM (COOCTBEHHHUKOM)
UMYIIEeCTBA, BO3BPATUTh MMYILIECTBO €ro BJIaeNblly, BO3-
MECTHTh MPUYUHEHHBIH Bpen (KOMIEHCHPOBAThH MOTEPH), yC-
TAHOBHUTH 3aIPET Ha COBEPIINCHHUE OMNpeAeSICHHBIX NEHCTBHH,
npeceyb HApPYyIIeHUE MpaBa, JUIIUTD JUIO KaKOro-TO MpaBa
UT A, UT. IL

Ha nepBbiil B354, MPaBOBbIE CPEICTBA, COAEpKaIINE-
Csl B PEIICHUSX TeX WJIM MHBIX OPUINYECKUX nel (B 0coOeH-
HOCTH, €CJIM pacCMaTpUBaTh HadanbHbie Pa3bl popmMupoBa-
HUS MPaBa), MPEACTABJISIOT COOO HEKOE MHOXKECTBO Pa3HO-
00pasHbIX M PA3HOXAPAKTEPHBIX Mep MPUHYIUTEIBHOTO MO-
psika.

Hecmotpst Ha Takoro pona pasHooOpasue u Jaxe pas-
HOTIOPSIIKOBOCTh MPHUHYAUTEIBHBIX MEpP, KOTOPbIE MPencTaB-
NS0T coOOM MpaBOBBIE CPEACTBA, yke mpaBoBenamu Jlpes-
Hero Puma ObLIO MOIMEYEHO, YTO OHU MOTYT OBbITh KJIaCcCH-
(ULMPOBaHBI, MPEACTaBIEHbI B 0000IEHHOM, "HOPUIUYECKH
yuctoM" Bune. [lpeBHEpUMCKHE FOPUCTBI TOBOPHJIH, YTO CHJIA
3aKOHA 3aKJTFOYAETCS] B TOM, YTOOBI MPUKA3bIEANMY, 3ANPeUjan,
paspewams, nakazvieams (Legis virtus haec est: imperare,
vetare, permittere, punire).

B nocrnenyromem, B Xone pa3BUTUS MPAKTHYECKON FOPHUC-
MPYIEHLIMA U CBS3aHHOW C ee MOTPeOHOCTSIMU HEOOXOAMMOC-
TBIO TOYHBIX HAy4YHBIX 0000IIEHWIH cTamu co Bce Oonbieit
OTMPENeICHHOCTHIO BBIPUCOBBIBATHCSI HEKOTOPBIE Oosee olrume,
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"fopuaudecku 4yucTbie" U "IOpUINYECKH KOHTpacTHbIe", MO
CyTH — (PyHIAMEHTAJIbHbIE KATETOPUH, CYMMHUPYIOIIHE Pa3-
HOOOpa3HbIE FOPUIAHYECKHE CPENCTBA.

M BOT B KOHIE KOHIIOB OKa3aJI0Ch, 4TO HauOoJjee o0Imum
00pa3oM, Kak BBISICHSETCS Ha COBPEMEHHOM YPOBHE FOPHIM-
YeCKUX 3HAHWH, MPAaBOBBIE CPEACTBA B OOJIACTH IOpUAHYEC-
KOTO pPEeryJMPOBaHUsSl CYLIECTBYIOT B BHIE MPOSIBICHHUH (HE-
penKo BecbMa CBOEOOPa3HBIX, MOAU(UIMPOBAHHBIX) HALIEH
"mpouywsr”. UmeHHO TOW "TpOUIBI", KOTOpas MPU aHAJH3E
JOTMBbI TIPaBa — BHUIOB IOPUAMYECKUX HOPM, (opM peanmmusa-
LMK TIpaBa U T. 1. (Aaxe mpu cyrybo HOPMATUBHOM IOAXOE K
NpaBy ¥ AHAIUTHYECKOM €ro HCTOJIKOBAaHHHM) TO U JEJI0 Ha
PA3INYHBIX YYACTKaX FOPUIMUECKOH TOTMBI 1aeT O cebe 3HATh
B KaueCTBE BBICOKO3HAYMMOTO IIACTAa MPABOBOW MaTEpPHUU.
D10 — nosumueHvle 06a3vIeanun’, 3anpewienusn, 00360-
JIeHUA.

3. "Tpouna'" — riy0uHHBIE JIeMeHTbI NPABOBOII MaTe-
pun. Uem xe MOKHO OOBSICHHTH ONpeneNsioliee 3HadehHne
sToil "Tpouus!" B mpaBoBoil matepun? Tem, uro oHa mnpe-
JOTIpeneNsieT NeJeHUEe PEryISITUBHBIX IOPUIUYECKUX HOPM Ha
TPU OCHOBHBIC TPyNIbl — OOSA3BIBANOIINE, 3AMPEINAOLIHE,
ynpasoMmounBatoiue? M uto oT Hee, 3Tol Be3aecyleil "Tpo-
uIbl", 3aBUCHUT JeJieHre (POpM peann3alii npasBa TakxXKe Ha

TPU Pa3sHOBUAHOCTH — '"ucnoyHeHue", "coOmronenue", "wc-
nojp3oBanue” u Tak ganee? M yrto 310 BOOOWIE Takoe (Kak
IOPUINYECKHE KaTeropuu) — TMO3UTHBHBIE OOS3BIBAHUS, 3a-

npeThl, 103BOJieHus? Benb OHU He MOTYT OBITH MOABENEHBI
HU MOJl OJTHO U3 MOHSATHUMN, BbIIENAEMBbIX aHATUTHYECKON I0pUC-
MPYAEHLUUEH, XOTSI €O BCEMU HUMHU TE€CHO CBS3aHBI U B HUX
BbIpakeHbl. OHU — M/ HOPMBI MPABa, Hi/ TTPABOOTHOLIEHHUS,
HUu opunuueckue (QakThbl, HU SJIEMEHTbl IOPUIUYECKON TeX-
HUKU.

IMo3uTuBHBIE OOS3BIBAHUSA, 3aMPEThI, JTO3BOJICHHS EW-
CTBUTEJBHO HE MOANANAT HU MO OAUH U3 3JIEMEHTOB JIOT -

! "TTo3uTHBHBIME" OOS3BIBAHKS B JAHHOM CIy4YAe HA3BAHBI MIOTOMY, HTO
3ampPeThl — TOXKE OOA3BIBAHUSA, 37ECh J€C MMECTCS B BHAY JTHIIb O0SI3aH-
HOCTH K aKTHBHOMY TOBCIACHHIO (UTO-TO CACIATH, VIUIATHTD H T. 1.).
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MbI TipaBa. Ho 3TO mpoucXoauT He MOTOMY, YTO OHHM HE MPH-
HAJJIe’)KaT K MPaBOBON MAaTEpHH, a MOTOMY, YTO OHHM OTHO-
CATCSL K Oonee 21y60KOMy ee Cl0k, KOTOPBbIH Oaem o cebe
3HAMb NPU OeMANbHOM €e AHANU3e NOO Y2JIOM 3DeHUs NPaso -
8bIX Cpeocms, ux cmpykmypHwix u "mexanuzmenuvix" oco-
Oennocmeii, 8 npoyecce Oeiicmeus npasd, 6 NPAeOBOM pe2yilil-
posanuuy. 11oToMy-TO, KCTaTU CKa3aTh, OHU N0 TOCJEIHETO
BPEMEHH, MPUTOM BITOJIHE OOOCHOBAHHO, PACCMATPHUBAIOTCS B
KaueCTBE CHOCO008 Npaso6o20 pecylmuposarisl, T. €. MyTeu
IOPUIUYECKOTO BO3IEHCTBUS, KOTOPhIE BBIPAKEHBI B FOPUIU-
YECKUX HOPMaXx, B APYTHUX 3JEMEHTaX MPaBOBON CUCTEMBI.

B TO ke Bpemsi Hy’)KHO UMETh B BUAY, YTO MO3UTHBHbBIC
00sI3bIBAHUS, 3AMPEThI, JO3BOJICHHS, TaK YK€, KaK U HOPHUIH-
YeCKUEe HOPMBbI, MPABOOTHOIIEHUSI — BCE TO, YTO MOXKET ObITh
Ha3BaHO "MPABOBBIMHU CPENCTBAMU'", XOTS U BBIIOJHSIIOT (QyH-
KLHH CIOCOOOB PEeryJupoBaHUs, HO MO CBOCH CYTH HOCHT,
KaK Mbl BUACIH, CYOCMAHYUOHANbHYII XapaKTep, 00pasyroT
"BemectBo", "Tenmo", "Marepur" mpaBa Kak OOBEKTUBHOM
peanbHOCTH. C TOW JUIIb CYUIECTBEHHOW Pa3HULICH, YTO OHHU
OTHOCSITCS K TJIyOMHAaM MpaBOBON MaTepuu, o0pa3yroT, Kak
yKe OTMEYaOCh, HPOMOMAMEPUI0, HPOMOBEUeCme0 — TOT
MEePBUYHBIN, UCXOAHBIA MaTepual, KOTOPBIM TaK WU HHAYe
MPOSIBJISIETCS] B PA3JIMYHBIX OPUANUECKUX KITACCUDUKAIUIX
U U3 KOTOPOTO CKJAIBIBAIOTCS OCHOBHBIE KOHCTPYKTHBHBIC
MOCTPOEHHUS MO3UTHUBHOIO MPaBa, THUITbI PEryTUPOBAHUS.

DTO HArJsIHO MPOSIBISETCS MPU XaPAKTEPUCTUKE OT-
pacneii npasa. KoHedHo, permiaroliee 3HadYeHUE JUISI pasrpa-
HUYEHUS] OTpaciiell mpaBa UMEIOT XapaKTePHBIH ISl HUX Tpa-
BOBOM PE&XHUM, METOIbl LIEHTPAJIU30BAHHOTO WJIU JEIEHTpa-
JM30BaHHOTO peryaupoBaHus. BMmecte ¢ TeMm neneHue npasa
Ha OTPACIM BO MHOT'OM 3aBUCHUT U OT KOMOWHAIIMU MepBUY-
HBIX 3JIEMEHTOB (CIIOCOOOB) PeryIUpPOBAHUS, KOTOPbIE XapakK-
TEPHBI AJIs1 TOH WM MHOM OTpaciy MpaBa U KOTOPBIE, HAZO
n00aBUTh, KOHIEHTPUPOBAHHO BBIPAXKAIOTCS B OTPACIEBBIX
METOJlaX W PEKUMaX PEryIUPOBAHUA.

Jlns oTpacieBbIX METOAOB, Ileé JOMUHUPYET LIeHTpaju-
30BaHHOE peryjaupoBaHue (aAMUHHCTPATHBHOE MpPaBo, (u-
HAHCOBOE MPaBO, YTOJOBHOE MPABO U JP.), OTHOCSIIUXCS B
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OCHOBHOM K MyOJIMYHOMY TIPaBy, B KOMOWHAIIUU YKa3aHHBIX
TPeX BJIEMEHTOB MPEBAIUPYIOT MO3UTHUBHBIE OOS3BIBAHHE W
3ampenieHne; B OTPACIEeBBIX K€ METOJaX, BbIPAMKAKIIUX
AUCTIO3UTHUBHOE Hayasio (rpaskIaHCKOe MpaBO, CEeMeWHOe
MPaBo, TPYAOBOE MPABO U JIP.), OTHOCSIIUXCS B OCHOBHOM K
YaCTHOMY IIPaBy, IIPEBAIUPYET LO3BOJICHHE .

BoT ¥ mony4uaock TO, 4TO MOXKET ObITh 3apUKCUPOBAHO
B JaHHBIA MOMeHT. [locTaBuB 3a7a4y paccMOTpeTh crienuu-
YECKYK0 JIOTUKY MPaBa, MbI, Ka3aJIOCh Obl, HEOKUIAHHO BCTpe-
THJINCh C CAMBIMH YTO HHM Ha €CTh "TIEPBUYHBIMU" 3JIEMEHTA-
MU npaBoBoii Matepuu. C TeMU 3JIeMEeHTaMH, KOTOpbie O0OHa-
pykunu cedsi MpU XapaKTePUCTUKE JOTMBI MPaBa, SIBISIOTCS
"MepBUYHBIMH" TIPU PEIICHUU JIOOOTO IPUIUIECKOTO Aena,
a Temepb OKa3bIBAIOTCS TAKUMH, KOTOpPbIE OTHOCSTCS K Ca-
MBbIM TJIyOMHAM FOPHINYECKON MaTepuu (make, Kak yiKe OT-
MedJaJioch, 00pa3yrT camble TIyOWHBI TOro "BemecTna',
U3 KOTOPOTO COCTOUT MO3UTHUBHOE MPABO).

U 3gech eme ogHo coobpakeHnue. I103UTHBHBIE OOS3bI-
BaHWs, 3aMpPeThl, MO3BOJICHHsS (BCIO 3Ty "Tpowiy") MOKHO
paccMaTpuBaTh Kak CYMMUPOBAHUE W B 3TOM CMBICIE Kak
U3BECTHOE 00600ujerHue pasHOOOPa3HBIX Mep, UMEIOIUX Xa-
paxkTep npaBoBbIX cpeAcTB. HO B A€HCTBUTENBHOCTH 3TO Ta-

! Ha 3HauyeHHe mO3UTHBHOTO 06}ISI>IB3HI/I}I, JO3BOJICHHS H 3aIIPCIICHUA AT
XaPAKTEPUCTHKH METOAOB MMPABOBOTO PETYJIMPOBAHHSA B CBOC BpEMs, HE3a-
BHCHMO JPYT OT Apyra, ooparmm BapManue B. @. Sxosnes u B. [, Copoxux
(eM.: Axoenee B. ®©. I'pakIAHCKO-TIPABOBOH METOM PETYIHPOBAHHA OOIIC-
CTBCHHBIX OTHOIICHHH. CBepmioBck, 1972; Copokun B. JI. AIMHHUCTPATHB-
HO-TIPOIIECCYaIbHOE MpaBo. M., 1972).

Omuaxo, B oTmmume ot B. @. Sxosnesa, B. JI. COpokuH HE CBA3BIBAT
KOHCTPYHPYEMBIC MM METOIBI CO CTPYKTYPOH MpaBa, ¢ IOPUAHMUCCKAM CBO-
co0OpasueM e¢ TIABHBIX MOAPA3ACACHHE — oTpacich. Takas MO3HIIHS, TO-
JIVYHBIIAS PA3BUTHE B APYTOW KHUTE aBTOpa — "MeETOa MPaBOBOTO PEry-
THPOBAHUA (TCOPETHUCCKHE MPoOIeMbl)" (M., 1976), XapakTepH3yeTCs He-
JOOICHKOH "CyOCTAHIIMOHALHOCTH" TO3UTHUBHBIX OOS3BIBAHHM, 3alPETOB,
JO3BOJICHHH, HX 3HAYCHHUSI B IPABOBOM JCHCTBHTCILHOCTH. CIIpaBeaIUBBIC
CO00paskeHUA MO TOMY MoBOAy Bbickazausl JI. C. SAsuuem (cm.:. Heuu JI. C.
Oobmas teopust mpasa. C. 130) u C. H. Bparycem (cMm.: CuctemMa COBETCKOTO
3axonogareapcTBa / [log pen. Y. C. Camougenxo. M., 1980. C. 46—47).

B mocmenuee Bpemsa B. @. SIkoBaeBEIM C OMOPOH HA COBPEMCHHOE POC-
CHICKOE TPaXKAAHCKOE 3aKOHOMATEIHCTBO BBICKA3AHBI HOBBIC PA3BEPHY -
TBIC COOOPANKCHHA O JO3BOJUTCIHLHOH MPHUPOAS TPAKIAHCKOTO MPaBa (CM.:
AHwoenes B. @. Poccus: SKOHOMHKA, TpaKIaHCKoe mpaso. M., 2000. C. 136 u
eIL).
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kue "o0oOmenus" (¢pakT B BhICIIEH CTENEHU 3HAMEHATENb-
HBII, BHICOKO 3HAYUMBIHN JJIsi IOHUMAHMSI TPaBa KaK YUCTOTO
npaBa u kak sieneHus: pasymal! [III. 13. 2]), koTtopble pearsHo
cyugecmneyom 6 2nyOunax 6ceil cucmemvl NPABOGLIX CPeOCms,
6 nHedpax camoeo "mena" npasa.

Takum 00pa3oM, MO3UTHBHBIE OOS3bIBAHUS, 3allpelie-
HUS, JO3BOJICHUS], B CHJIY TOJIKO YTO YKa3aHHOTO UX MECTa
B MaTepHWH TPaBa SIBJSIFOTCS HE TOJIbKO MEPBUYHBIMH, HO U
OCHOBHB MU, PpYyHAAaMEHTATbHB MHU
IOPUAUYECKUMH cpenctBamu. Ilom 3TUM yrjoMm 3peHust 6ce
WHbIE MPABOBbIE CpeACTBa (B TOM YHCJE B OONACTH HOPUAM-
YeCKOW OTBETCTBEHHOCTH, MPOLIECCYANbHOU AEATEIbHOCTH U
T. 1.) TIPEACTaBISAIOT COOOH M3BECTHbIE KOMOMHAILIUU CPENCTB
IOPUIMYECKOTO PEryJUPOBAHMS, MPUHAMIEKAIMNX K 3TOH
"Tpourtie" — 3amnperieHusM, MO3UTHBHBIM OOS3bIBAHMSIM, 103-
BOJICHUSIM.

U BOT 31mech MpencTaBiseTcsl BaXKHbIM OOpaTUTh BHUMA-
HUE HA TO, YTO OTH MEPBHYHBbIE CPENCTBA PEryJISLUU, BbIpa-
JKEHHbIE B TMO3UTHUBHBIX OOS3BIBAHUSX, 3alperax, JO3BOJIE-
HUSIX, XaPaKTEPUIYIOT HOPUOUUECKYIO OP2AHU3AYUIO (GHYM-
penntolo ¢hopmy) conepKaHus MpaBa U B CHIIy 3TOTO HOAYUA-
tom 6 npase cneyuguueckoe ("ropuouveckoe’) svipadiceniue.
DTO 3HAYUT, YTO OHHU CYHIECTBYIOT B OCOOBIX MOCTPOEHUSX,
B I[ENIOYKE MPABOBBIX CPENCTB, KOTOPbIE yikKe caMu Mo cede
XapakTepU3yIOT INyOMHHBIE Havajia MpaBa, ero 0coOyro, pu-
OUYECKYI0 JIOTUKY. B TOM 4ucjIe MO3BOJISIOT yKe Ha MepBUY-
HOM YPOBHE DPEryJISIMUH YBUAETh TO OOCTOSITENBCTBO, YTO
OHH OTHOCATCSI K IEPBUYHBIM 3JIEMEHTaM UMEHHO Hpasd.

Tak, 3amperneHus, KOTOpble B MEPBOOBITHOM OOINECTBE
BBICTYIAIOT KaK TaKOBbIE (MIPEMMYIIECTBEHHO B BUAE 0C00O0-
ro obpasoBanus — Taby), B YCIOBUSX LUBUIH3AIUHN TTPHOO-
PETArOT XapakTep IpUOUYecKUx 3anpemos U B COOTBETCTBUH
C 3TUM CYIIECTBYIOT U (PYHKLIMOHUPYIOT B HEPA3AEIHHOM €U~
HEHUU C LENMOYKOW HMHBIX IMPABOBBIX CPEACTB — HpasaAMU
mpebosanus (MPUHATISKAIUMHA IPYTUM JIULAM U MPU3BAH-
HbIMH 00€CIeYnTh COONMIOIEHUE 3aMPETOB) U MepaMu Iopuol-
YecKoil OmeemcmeeHHOCMY, BO3JIaraeMbIMH HAa HAPYIIUTE-
neii 3anpeToB. TOYHO Tak ke U MO3UTHBHBIE O0A3bIBAHMS
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(no yruiaTte HaJOroB, BOSHHOH Ciy:kOe W Jp.) aHaJOTHYHBIM
00pa3oM COMPOBOXKIAIOT APYTrUe IOPUAUYECKHE CPEeNCTBA —
npasa mpedo6aHus Ux UCHOIHEHUS, Mepbl IOPUOUYECKOT Om-
semcmeenHocmu. J03BOJIEHUS K€ KaK IOPUAUYECKUE sIBIIe-
HUsT BOOOIIIe HEMBICITUMBI BHE KOMILIEKCA CBOEOOPA3HBIX HOPU-
OUYECKUX CPEICTB, CBSI3aHHBIX C YCTAHOBJIEHHUEM CTaTyca
CyOBEeKTOB, MEXaHU3MOB MPU3HAHUS OPUIUYECKOrO 3HAYE-
HUSl JEWUCTBUM, COBEPLIAEMBIX B MOPSAKE NO3BOJIEHHUA, T. €.
OMSITh-TAKH C OCOOBIMH MOIU(DUKALMSIMH FOPUAMYECKUX 3a-
MPETOB, MO3UTHUBHBIX OOS3BIBAHUN U TIPEKAE BCEro KOHCTH-
TYUPOBAHHUEM CYOBbeKmuGHvIX npaé (B TOM 4YHCJIE TpaB Ha
"coOCTBEeHHBIE NecTBUA", TpaB TPeOOBAHMI, IPUTSIZAHUI).

U Bor — BHUMaHMe! — HauOoyiee BIEYATIISIONIEE, YTO
XapaKTepu3yeT paccMaTpuBaeMyro "Tpouily" Kak IOpUAHYeC-
KO€ SIBJIEHUE, 3aKJI0YaeTCss B TOM, YTO 371€Ch, MYCTh U C
pa3HbIM 3HAaYE€HUEM, CYIIeCTBEHHOE MEeCTO B YKa3aHHBIX
IOPUIMYECKUX TOCTPOCHUSX HEU3MEHHO BO BCEX CJydasiX
3aHUMAIOT HPABA JTALL,

Brixonut, pa30op aHATOMHM TIEPBUYHBIX FOPHIAYECKIX
CPEICTB TOYKA B TOYKY COBMANAET ¢ OOIIUMHU MPENCTABICHU-
ssMu 0 mpaBe. Jlake HaudaJibHBIE CJIOW IOPHUIMYECKON MaTe-
pPHUU, MOCTPOEHHBbIE HA MEPBUYHBIX 3JIEMEHTAX — MO3UTHB-
HBIX OOSI3BIBAHMSIX, 3AIMPEINECHHSX, TO3BOJEHUSIX OOBSICHSIIOT
HE TOJIbKO 3THUMOJIOTHIO CJioBa "mpaBo", HO U TO 0OOCTOs-
TEJIbCTBO, YTO IOpUANYECKas MaTepusl Ja’ke B CBOUX Ha4ajlb-
HBIX 3BEHBSX CYIIECTBYET U JEHCTBYET MO CBOMM "3aKOHaM",
CBO€# 0CO00M IOPUINIECKOM JIOTHKE.

4. Oommue n103BoJIeHHs1 U 001He 3anperbl. Ocoboe mec-
TO B COCTaB€ OCHOBHBIX MPABOBBIX CPEICTB 3aHUMAIOT 00-
e OPUAUYECKUe JO3BOJICHUS U 00ujie IOPUANYECKUe 3a-
npeTbl. OHU OTPa’KEHBbI B ABYX IIUPOKO U3BECTHBIX (hopmy -
nax (Oonee moapOOHBIN PAa3roBOP O HUX BIIEPEIH). MepBas —
"003601€H0 6ce, KPOME 3aNPENIeHHOrO 3aKOHOM", BTOpas —
"sanpeweno 6ce, KpoMe IO3BOJIEHHOTO 3aKOHOM" (mpyras
WHTEpIIpETAIUsl BTOPOH W3 MPUBEAEHHBIX (opmya — "mos3-
BOJIEHO TOJIBKO TO, YTO pa3peleHo 3akoHoM").

Cpasy e Hy:XKHO OTMETUTb rjaBHOe: "00Iee" mpume-
HUTEJIBHO K 3aMpeTaM U JTO3BOJEHUSM MOHUMAETCS B TOM
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CMBICJIE, YTO COOTBETCTBYIOIEE HOPMATHUBHOE MOJIOKEHHE
SIBJISIETCS. UCXOOHbIM U HANPABASIOWUM NPABOBHIM HAYANOM
Ha TaHHOM y4YacTKe OOIIECTBEHHBIX OTHOIIEHUN.

U Bor uto xapakrepHo. Mcropuueckue nanHbie (OTHOCS-
HIMeCs MPEKIe BCEro K PUMCKOMY YacTHOMY MpaBy) CBUIE-
TEJIBCTBYIOT, 4TO OOIINE JO3BOJIEHUS U OOIIUe 3aMPeThl CTAJH
MePBOHAYAIBHO CKJIABIBATHCS KaK OCOOBIH TEXHHUKO-FOPHUIU-
4ecKuil mpueM, BbIpaskaroiuii odobimaromyw Gopmyay "Bce,
kpome" (mnu "Bce, 3a UCKIIOUEHHEM"), — MpPHUEM, KOTOPBIN
UCTIONIB3YETCS HE TOJBKO B OOJIACTH TO3BOJICHHUI W 3aIPETOB.
Ero cyth oueBWaHAa: MEPBOHAYAJIBLHO BBOAUTCS H3BECTHOE
HOPMATHUBHOE TOJIOKEHHE, CKaKeM, 3alpeT Ha 4YTO-TO, a
3aTe€M U3 HEro MeNIA0TCS MCKIIOYEHHS, U TaKUM TMyTeM 3a-
MpeT, PacCMaTPUBAEMbIA B €IUHCTBE C HCKJIOUYECHUSMH W3
Hero, npuoGperaeT o6LWKil XapaKTep' .

Bwmecte ¢ TeM yke B 3TMOXYy IPEBHErO MpaBa B TaKUX
BAXKHEHIIUX ero oOJIaCTSAX, KaK JOTOBOPHOE MPaBO M MPABO
COOCTBEHHOCTH, CTaJIU CKJIAAbIBAThCs OOOOIIAIOIINE MOJIOKE-
HUsI, MyCTh HE BCeraa AOCTATOYHO BBIPAKEHHBbIE, B BHUIE
o0ImMX NO3BOJIUTENBHBIX HAadall, HO BCE K€ TAKUX, KOTOpPbIE
UMEIOT CYIIECTBEHHOE OOIIECTBEHHO-TIOIMTHYECKOE, HPaB-
CTBEHHOe 3HaueHue. M 3TO make B 3MOXY JIPEBHEro Mpasa
CTajJO0 CBUAETEJIBCTBOM TOrO, YTO HEUTO, Ka3aJioChb ObI, Cy-
ry0o "TeXHUKO-FOpUAnYecKoe" B MEWCTBUTEIBbHOCTH HaIIpsi-
MYIO 3aTparvBaeT CoMepiKaHue MpaBa, 00Pa3yIOIIUiA ero pu-
nu4yeckuil uHcTpyMeHTtapuil. [IpumMeHuTensHO K AOrOBOPY 3TO
BUJTHO U3 TOTO, YTO PUMCKHUE IOPUCTHI CTPEMIINCH YBUIETD
B HEM HEUTO M3HA4alIbHOE, OTHOCSIEeCs K "TpaBy HapoaoB",
U Ja)ke TaKOe, YTO OPTaHMYECKH CBS3aHO C MOHATHEM "MHp".

' Hanpmvep, B pUMCKOM YACTHOM IIPABE B COOTBETCTBHHM C CYICCTBOBAB-
IIHMH B TO BpeMS TPCOOBAHMAME MOPaJH ObLT YCTAHOBJICH 3alPET HA Jape-
HHE MCEKIY MY>KeM H skeHOM (Jurectsl, ku. 24, Tutyn 1, dparment 1).
A 3ateM OBLTH BBEICHBI HOPMBI, KOTOPBIC ACTATH W3 3TOTO IMPABHJIA H3BC-
CTHBIC HCKIIOUCHHS, B YACTHOCTH, OIS JAPCHHA HA CIy4ald CMEPTH, Ha
BOCCTAHOBIICHUC 3MAHHH, YHHYTOKCHHBIX MOKapoM (JlurecTsl, kH. 24, TH-
Ty 1, 9, 14, 27 u gp.). To, 4ro 00IHE TO3BOJCHUI H OOIIHE 3AIPCTHI
MOTYT BBICTYIIATh B KAYECTBE TCXHUKO-IOPHINICCKOTO MPHEMA (MIPHIEM STHM
ero (PpYHKIUH B IMPABOBOM CHCTECMC OTPAHHYHBAIOTCS), JOJDKHO OBITh YUTC -
HO TIpH OOIMETCOPETHUCCKON XapaKTEPUCTHKS PACCMATPHBACMEBIX ITPABO-
BBIX IBJICHHH.
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Ilo mHeHuI0 YnbrnaHa, U3HAYATLHOCTh JOTOBOPOB B HEJIOBE-
YECKMX B3aMMOOTHOIIEHHSIX "BBITEKAET M3 CAMOM MPUPOIBI.
H60 uto Gonee COOTBETCTBYET HEIOBEYECKON YECTHOCTH, YeEM
cobroaaTh TO, O YeM OHU (JIF01) AOroBOPUIHCE" (JlurecTsr,
kH. 2, Tutya XIV, ¢pparment 1).

B CcOBpeMeHHBIX YCIIOBHSX, Cy[s MO BCEMY, OOIIHe M03-
BOJIEHHsI U OOIIMe 3anmpeThbl HauboJiee YacTO BCTPEUAOTCS H,
CJIEIOBATENbHO, C HAMOOJbINEH BEPOSTHOCTBIO MOTYT OBIThH
HaliIeHbl Tam, TAe. a) MPaBO MPSIMO "BBIXOOUT' HA MpaBa U
00sI3aHHOCTH, MPSIMO OTIOCPENCTBYET MOBEACHHUE JIFOIEH Ue-
pe3 MO3BOJIEHUS] W 3ampeThl, 0) CylIeCTBYyeT HEOOXOAUMOCTD
BOTUIOTUTh B CAMOM PETYJIUPOBAHUM €r0 COIHATbHO-TIOJUTH-
JyeCcKHe, HPaBCTBEHHbIE Havalia, €ro HaIpaBIeHHOCTh — J103-
BOJIUTENILHYIO MITH 3aIPETUTENBHYIO.

Breimonssist GyHKIUIO OOIUX PEeryupyroInux Havai, o0-
e J03BOJieHHuss (MMEHHO J03BOJIEHMs!) MOTYyT Herocpen-
CTBEHHO TOPOKIATh FOPUIAMYECKUE MOCIENCTBUS KaK TaKoO-
BbIE, T. €. OBITb HEMOCPEACTBEHHBIM KPUTEPHUEM IIPABOMEPHO-
ro nmoeeneHust. [Ipumep Tomy — oOliiee 103BOJIEHHE B OTHO-
HIeHUH CBOOOIBI AOroBOpa. Ecii Ha TOM ydacTke COIUANbHOMI
NEHCTBUTEILHOCTH, Tl CYIIECTBYET OOIee MT03BOJIEHHE, HET
0 TAaHHOMY BOIPOCY KOHKPETHOTO, CIEIHANIbHOIO 3ampeTa,
TO TaKHe JO3BOJICHHS CaMHU MO cebe SBISIOTCS OCHOBaHUEM
IUTSL TIPU3HAHUST COOTBETCTBYIOIIErO MOBENEHHS TIPABOMEPHBIM.
U 510 B MOJHON Mepe coriacyercs ¢ caMOu e2o MPUPOJIO:
Kak oOlIee FPUIHYECKOE HAYaJ0 OHH MOTYT — TOXe OOLIHM
00pazoM — 00yCIOBIMBATD IIPABOMEPHOE MTOBEICHUE .

" Ho BoT 0Ommue 3ampeTsl (MMEHHO 3ampeThl!) HEMOCPEACTBEHHO HE MOTYT
MOPOKIATh OPHAHYCCKHUC MOCICACTBHA: OHH KAK TAKOBBIC HC MOTYT 6I>ITI>
HETIOCPSIACTBCHHBIM KPHTSPHEM HEMPABOMEPHOTO MOBSACHUA. Bo Bcex 0e3
HCKIFOUCHUSA CAVYASAX 3HAYCHHS OCHOBAHUH I ONMPEIACIICHUS HEIPABOMED-
HOCTH MOTYT HMETh TOJBKO KOHKPETHBIC HOPMbI — JIHOO 3aIpEIUArOIIKe,
MO0 OOSA3BIBAIOIIHC H YIIPABOMOUYHBAIOIIHC, HEUCIIOTHCHHE KOTOPBIX HITH
JK€ BBIXOJ 33 TPAHHIBI KOTOPBIX (TO3BOJCHHS) CBHACTCILCTBYET O MPABO-
HapymeHud. Y1 B COOTBETCTBHH C IPUHIMMIAMHU 3aKOHHOCTH, TPCOYIOIIIME
CO00pPAa3HO HAYAJAM CIIPABSAIHBOCTH KOHKPCTHOCTH M MCPCOHAJBHOTO Xa-
PaKTepa FOPHAHMYCCKOH OTBETCTBCHHOCTH, KAXKIBIH CIIy4aill IMPOTHBOIPAB-
HOTO TOBEICHUSA JOJDKCH OBITh CBA3AH ¢ HAPYIICHHEM KOHKPECTHOM FOPHIU-
YCCKOM HOPMBI — 3aNPEINAOIICH, 00SM3BIBAOIICH HIIH YIIPABOMOYHBAFOIICH
(xorma cyOBEKT BBIXOINT 3 MPEACITH JO3BOJICHHOTO).
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OO01ue no3BONIEHUsT U O0IKE 3aMPEeThl BHIPAKAOT BECh-
Ma BBICOKHI yPOBE€Hb HOPMATHUBHBIX O0OOIIEHUH, BBIpaKEH-
HBIX B CaMOM IIJIOTH, B caMOM "BelnecTBe" cOIepKaHUs
npasa.

IMpobnembr 0OmMUX MO3BOJIEHUI M OOIIMX 3ampeToB Ha-
XOASTCS, TOXAaJNyH, TOJbKO Ha HAYAJIbHBIX CTAAUSIX HX
00IIeTEeOPETHYECKOTO OCMBICIEHUS, JIOTUKH WX OBITHUS U
noctpoeHusi. [IoMUMO psiia MHBIX BOTPOCOB, TpeOyeT Tina-
TeNbHOH pa3paboTku mpodjieMa caMol CYTH CBSI3KH "MO3BO-
JIeHHWe-3arpeT", Mo BCEM TaHHBIM OTHOCSINEHCS K CaMoit
CyTH, UCKOHHOW MHpUPOJAE Mpama, U, KPOME TOrO, TaKue
OTHOCSIITUECS K HUM KaTeropuu, Kak "ycioBusi" U "MCKITIO-
verust" .

5. Ycnoxunenus. I1o Mepe pasButhsi 00IECTBa MPOUCXO-
IOUT YCIOKHEHUE COCTaBa U COAEPIKAHUSI MPABOBBIX CPENICTB.

OnHo n3 Takux "yCIOKHEHHUH" TOJNBKO YTO paccMoTpe-
HO. DT0 oO1ue TO3BOJICHHS U O0IIMEe 3aMPEThI.

K nmpyrum, u3 ymncna BakHEWIIUX "yCJIOKHEHHU", OTHO-
CATCS pa3HOOOpa3Hble MOIU(DUKALIMKI HEKOTOPBIX U3HAYAb-

! ITopa3HuTeabHO, YTO MEPCICKTHBY TAKOM pa3pabOTKH 6ojee 08)x CTOIC-
THH TOMY Ha3aa HAMCTHII HC HCKyH.[eHH];IfI B OPHAMICCKHUX TOHKOCTAX ITpa-
BoBead, a ¢unocop — M. Kanr. @unocod numeT: "3ampermaronuii 3aKk0H
chopMyIIHPOBAH caM IO ceOe, TO3BOJICHHE SKE BKIFOYACTCSA B ATOT 3aKOH
HC B KAYECTBE OrPAHHYHBAIOIICTO YCIOBHS (KAK 3TO JOIDKHO OBLIO OBI
ObITH), a Kak uckmoucHue..." (cM.: Kanm WM. CounHCHHS HA HEMEIIKOM H
pycckoM s3bikax. M., 1994, T. 1. C. 371).

ScuHo, uro ykazamue (pumocoda Ha "HCKTIOUCHHUE" — CBHICTECIBCTBO
TOTO, YTO 3aIPET ABIICTCH 00muM. Ho, cropammuBacTcst, KAk MOHHMATH,
YTO JO3BOJICHHC B 3AIPCINAIOIICM 3aKOHE "TOLKHO OBITH" HE MCKJIFOUYCHU-
eM, a "orpaHudHMBArOIIEM yciaoBueM"? B atom cayuae, moscHsaeT Kawur,
JIO3BOJICHHE TOOABICTCS K 3aNPEINAIONMIEMY 3aKOHY "HA OCHOBE MPHHIIHM-
ma", ¥ OHO BCJICACTBHC 3TOTO BKIHOYACTCA B "(DOPMYyIy 3aIpeIuaroIiero
3akoHa", a "TeM caMbIM" 3aMPEINAIOIIII 3aKOH MPEBPAINACTCA "H B 3aKOH
no3Bostroruit” (Tam xke).

HICKIFOUMTEIBHO 8AICHbBIL, 10 MEPKAM 1OpUOUHECKOT meopull — YTOH-
YCHHBIH, I0BSITMPHO OTTOUCHHBIN H BMECTE C TEM — ICPCIICKTHBHBIA B 00-
METCOPECTHICCKOM OTHOINICHUH BI)IBOI[! TTomumo Bcero HHOTO, OH MOJBOJOHUT
K MBICJIH O TOM, YTO 06H.[I/Ie 3anpeThl MOTYT BIIOJHC COBMCINATHCA C IIPH-
POIOH IO3BOMTCILHOTO mpaea. M 3T0 MpoOHCXOaHT KAk pa3 TOraa, KOraa
MPOTHBOCTOSIIEE OOMEMY 3aIPETy I03BOJICHHC BBICTYIIACT HC B BHIC OI-
HOTO W3 HCKIIOUCHHH (“paspermeHus”; BCIOMHHM OOIIYIO CXEMy Pa3permu-
TEJIBHOTO THIIA PErYIHPOBAHMI — "3aIPEIICHO BCC, KPOME PA3PEILCHHOTO
3%?11}101%4"%,] a B BHJAC OrPAaHHYHBAIOIICTO VCI0BHA. IToapoOHee 00 3TOM Aallb-
me [H. 6. 3].
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HO, TOPOH CIMOHTaHHO, BbIPA0ATHIBAEMBIX HA MPAKTHKE MeEp,
MPUHUMAEMBIX 10 FOPUANYECKUM BOMPOCAM FOPHUCAUKIINOHHBI-
MU YUPEKIESHUSMH, CBA3aHHBIMU C HUMH YUYPEKICHUSIMHU
BITACTH .

IIpu 3TOM mpencTaBisieTcsl BaXKHbIM OOpAaTUTh BHUMA-
HUE HA TO, YTO MPABOBOE CPEACTBO, BHIPAOOTAHHOE MpHUMeE-
HUTEJBbHO K AAHHOH MpPaBOBOW CHUTyallUH, 3aT€M HEPEIKO
obOpetaer "CaMOCTOSITENIbHYIO KH3HB" U MOKET OBbITh UCIOJb-
30BaHO U B JPYTHUX CUTYyalHUsIX — TaM, A€ €ro MpUMEHEHUe
OTBeuaeT TPeOOBAHUSM MPABOBOIO PEIIEHUs TOrO WUJIH WHOTO
IOPUAMYECKOro Jnena. XOTs, Hamo A00aBUTh, TAaKOTro poiaa
MPUMEHEHNEe, OTOPBABIIEECS OT CBOErO KU3HEHHOTO HCTOY-
HUKa, TOPOU MOPOXKAAET HA MPAKTHKE MpodieMbl, Tpedyro-
[Iye TOro, 4TOOBI B COOTBETCTBYIOLIUX CIy4YasiX CYAbl IPU

" BOT mpuMEp M3 HCTOPHUH MPABOBOM CHCTEMBI AHIIIMY, B KOTOPOIi, KaK U
B APCBHEPHMCKOM IOPHAMYCCKON CHCTEME, MPABOBBIC MPONECCHI MPOHCXO-
JHIH, TAK CKa3aTh, B OTHOCHTEIbHO "umcToM Buae". K XIV—XV BB. aH-
TJIMICKOE TMPAaBO, PA3BHBABIICCCSA HA MPCHCACHTHOM OCHOBE PEIICHHSMU
KOPOJICBCKHX CYIOB, OKA3al0Ch HPEACILHO 3a(hOpMAaH30BAHHBIM, CKO-
BAHHBIM CHCTEMOM CTPOTHX (DOPMYIIAPOB, KOTOPHIC YCTAHABIUBAIH IICPE-
YEHb MPABOBBIX CPEACTB — PA3IHIHOTO POJA 3aNPETOB, J03BOJCHUH, 00-
3BIBAHMH M KOTOPBIC, VBB, TOPOI MPHKPBIBAIH OUCBHUIHO HEI0OPOCOBEC-
THBIC TOCTYIKH YYACTHHKOB Tporecca. Tak, mo ACHCTBOBABIIEMY B TO
BpeMsa (hOPMYJIIPHOMY NPABYy HHUKTO HE MOT 3apaHEe MPHUHATH 3AIMUTHBIC
MEphl U MPSAOTBPATHUTH HAPYIICHUE CBOHMX IPAB APYTHMH JHIAMHU. T1o
CBHICTCITLCTBY CICIHAUCTOB, YSJIOBEK, OMACAIOINUICS HAPYIICHHS CBO-
ero mpasa, "o0s3aH OBLI KOATh, MMOKA €My HE OyIeT HAHCCEH yiuepd, u
JIMIIE MOCJIE 3TOTO MOAATh MCK O €ro Bo3MmciieHuu". M BOT B TaKUX YCIIO-
BHAX C CAHKIIHH KOPOJIA BRICIICE JOJDKHOCTHOE JTHIIO B CYJACOHOM CHCTE ME
— JOPA-KAHIUIEP — C LCIBI0 IPSAOTBPATHTh HEI0OPOCOBECTHOE IIO-
BEICHHC W C VYCTOM KOHKPETHBIX OOCTOATCIBCTB HAYAT MPUHUMATH PE-
meHuA "10 MPaBy CIPABEIINBOCTH", B TOM YHCJC YCTAHABIUBATH CyaeO-
HBIC 3ampeThl (injunctions), YToOB MPSAOTBPATUTH HEBBIMOJTHCHUC B3S-
TBIX KEM-TTHOO 0053aTCITLCTB.

Bor atoT "cymeOnbni 3ampet” (injunction), BCISA 32 YIOMSHYTHIMH Pa-
HEC HCXOMHBIMH, TICPBHYHBIMH MCPAMH, COACPKATIHMMHUCS B PSIICHHAX KO-
PONICBCKUX CY008, U npeocmasisent COOOH yixke O0JIee CIOKHOES CPEICTBO,
PACCUMTAHHOE HA MPCAOTBPALUCHHE BO3MOXKHOTO PA3BHTHA COObITHI. B HeM
VIKE COACPKHTCSI MOMCHT IMPSABHACHHS (IIPOTHO3a) — YEPTa, KOTOPAT OKa-
JKETCS BEChbMA BYKHOU JJT1 HOPMATHBHOTO MPABOBOTO PETY THPOBAHHS.

3areM, Kak CBHACTCILCTBYIOT HCTOPHICCKUE JAHHBIC, MMPH MOMOIIH CY-
JEOHBIX PEIICHHH, UCXOIAMMUX OT JOPAA-KAHIUICPA, CTAH BBOIUTHCSA U
HMHBIC BEChbMA CJIOJKHBIC MPABOBBIC CPEACTBA — TAKHE KAK "HCMOTHCHHC B
Hatype" (maske mpH HecOOMoACHHH (DOPMANLHBIX TpeOOBaHHM), "moBEpH-
TEIbHAS COOCTBEHHOCTD", CYIIECCTBCHHO MOBJIMABINHC, KAK MBI VBHIUM, HA
PA3BHTHC TPABA.
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BBIHECEHUH pELIeHUI ONMUpalNuCh Ha BECh KOMILIEKC OCHOBO-
274 TIOJIATAIOLINX MPABOBBIX Hauall .

Ho pneno He TONbKO B YCIOXKHEHHUU TPABOBBIX
CPEACTB, COIEPKAIIMXCS B PEUIEHHSAX IO MPABOBBIM
BOTIPOCaM. 3/1eCh HA4YaJIU POUCXOAUTD U Oosee 21yooKue (0s
npasa, e2o passumusi u cyov0Ovl) NpoYeccoi.

Haubonee cymiecTBeHHBIX U3 TAKUX MPOIECCOB JBA.

Bo-niepBBIX, 3TO munuzayus npasosvix cpeocms, TMpu
KOTOpOW Hayaiu (OpMHUPOBATHCS MPABOBbIE KOHCTPYKIUU U
CHUCTE€MHbIE CTPYKTypPHBIE OApPa3AeIeHHUs.

Bo-BTOpBIX, 3TO pHOOpEeTeHNEe MPAaBOBBIMU CPENCTBA-
MU (M Ha MMEPBUYHOM YPOBHE, U HA YPOBHE MPABOBBIX KOHCT-
PYKIUH, CTPYKTYPHBIX TMOAPA3AENICHUN) HOPMAMUBHO20 Xd-
pakmepa.

U tot u apyroit U3 yka3zaHHBIX MPOLECCOB "yCIOXKHE-
HUA" MPABOBBIX CPENCTB HYKAAECTCS B CIEUATBHOM PacCMOT-
peHumn.

4. OpunuuecKue KOHCTPYKIIUH.
pYTUE CTPYKTYPbI

1. Tunuzauus B npase. C siBIEHHEM, KOTOPOE HA3BaHO
"mpaBOBBIEC CpencTBa", CO BPEMEHEM CTaj0 MPOUCXOAHUTH TO,
9TO OBUIO YK€ XapaKTePHO MJIi MCTOPUYECKH MepBOM, Oyu-
JKalell OCHOBBI MPUHUMAEMBIX IO MPABOBLIM CHUTYALHSIM
pemeHuii — oObIYaEB: MPU MX HCIOJIb30BAHUN CTAJIO BCE OO-
Jiee BBISACHSTBHCS, YTO W OHM, KaK W OObHMau, mo OoJblieit
YaCTH KaCAKTCS HOBMOPAIOWUXCA, a SHAYUT, MUNUYECKUX

! 3HAMCHATE IbHBIC COOOPAKCHHUS HA 3TOT CYCT ObLTH BBICKA3AHBI B JIATCPA-
Type MPH XaPAKTCPUCTHKES MPABOBBIX HOPM, IMPEAMUCHIBAOIINX COOIIHOIC-
HHE (DOPMBI CACTOK, MIPHUEM TAKHX HOPM, BBEACHHE KOTOPBIX 00YCIOBIIC-
HO TOJHUTHYCCKHMH ICIISAMH, JONMYCTHM, HEKEIATCIBHOCTBHIO MO ITOJHTH-
YECKMM MOTHBAM HCIOJIB30BAHHS CBHIACTCIHLCKAX MOKA3AHUN KAaK CPEICTBA
000CHOBAHMS ACHCTBUTCIILHOCTH CACITKH. OTH COOOPAKCHHS MMCIOT U Xa-
PaKTEP 66160006 KOHICHTYAILHOTO 3HAUCHHUA ("KAaK TONBKO Takas TpeOy-
oIm@As coomoacHuS (OPMbI HOPMA BCTYIIACT B CHIIY, OHA MOPHIBACT CO CBO-
€i TMOJMTHUKO-TIPABOBOM IMYIMOBHHOMW, HAYHHACT JKUTh CBOCH COOCTBCHHOM
JKH3HBIO"), H XapaKTep BHITCKAIOMEH OTCIOJA K¢ HEOOXOAMMOCTH y4eTa
M TMPUMCHCHHH HOPMBI MOMCHTA JOOPOCOBECTHOCTH (CM.. [[saticepm K.,
emy X Yxas. cou. T. 2. C. 74).
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JKU3HEHHBIX CUTYAIMH, TPeOYIOIUX MPaBOBOTO Pa3peIleHHs.

Kak 5T0 HM mapagoKcaibHO, UCTOPUYECKH YKa3aHHBINA
MPOLIECC OKA3aJICA CBSI3AHHBIM C, KA3aJIOCh Obl, HETAaTUBHOM
CTOPOHOU "HauyWHAKMIErocs" LUBHJIM30BAHHOIO 0O0MmIeCT-
Ba — ¢ (opMadbHBIMH TPeOOBAHHSIMH U TMPOLEIYyPaAMHU
NesITeIbHOCTH BJIACTHBIX YUYPEXKIEHUN, 3a4acTy0 MPUIAL0 -
IUX 3TOH IOPUAMYECKH 3HAYUMOH HESTEIBbHOCTH M BCEMY
npaBy cyry0o ¢opmMain3oBaHHBIA Xapaktep (KCTaTH 3aMme-
4y, W 3TO JaJIbIIe CTAHET MPEeIMeTOM 0co00oro paccMmorpe-
HUS, TakoH "kpaliHuii popmanusm" nMeeT CBOH COLMATBHBIN
CMBICIT).

Jleno B TOM, YTO C LEJBI0 KAKHM-TO O0pa3oM ymopsizio-
YHUThb JESTENLHOCTD MO PEIIEHHIO MPABOBBIX CUTyallUid B CTpa-
Hax, B KOTOPBIX IPaBO, BCE OOJee OTAENSAACH OT PEIUTHH U
Mopanu (M B KaKOH-TO MEpe OT BJIACTU KaK TAKOBOW), MOJy-
YaJi0 CaMOCTOSITEIbHOE W MHTEHCUBHOE PAa3BUTHE, MPABOBAs
3aIIMTa YK€ HAa PAHHUX CTaaAHsIX (POPMHPOBAHHUS MO3UTHUB-
HOTO TpaBa CMmaid NpeooCmasisimscs M00iM no popmans-
HBIM AKMAM 61ACMHBIX YUPEAHCOeHUI].

Tak, B /IpeBHemM Pume, kak TONBKO pPUMCKasl OPUCIIPY-
JeHLUsl BCTynmia B a3y CBOEro CaMOCTOATENBHOTO, 000c00-
JIEHHOTO OT PEJIUTUH, BOCXOJSILEro Pa3BUTHS, MPaBOBas 3a-
IIUTa TMPEAOCTABISIACh JHUIIb B TEX CIy4asX, €CJU HCTEeLl
MOJIyYHJT OT YMHOBHHKA, HAXOJSIIErocsl Ha ciyk0e mpaBocy-
I¥sl, HO HE SIBJISTIOLIErocs CyAbel (mperopa), crenunaabHbIN
"uckoBol ¢Gopmyssp", T. €. CTaHZAPTHOE HCKOBOE 3asiBJIe-
HUE C ONPEEICHHBIM TEKCTOM.

[TopasurenbHo, criycts Oojiee 4eM ThICSYENIeTHE TaKoe
K€ pa3BUTHE COOBITUH B MHpPE IOPUIAMYECKUX SIBJICHHHA MPO-
U30MLIO B cpenHeBekoBor AHrimu. U Tam B xome ¢opmupo-
BaHMSI LIEHTPAIM30BAHHBIMU KOPOJEBCKUMH Cy/aMH TTO3UTHUB-
HOT'O MpaBa OCHOBY MpPOIECCAa COCTABIsIUA "mpeanucaHus”
(writs), mpencrasisBinue coOOl MpHUKa3 KOPOJs, B KOTOPOM
OH KPaTKO HW3Jlarajl CyTh TsDKOBI, Mopydain cyaeOHOMYy dYu-
HOBHUKY, Cy[Ib€ WM PYKOBOJHUTENO Cy/la BYMHUTH HCK II0
JAaHHOMY KOHKPETHOMY JeJy U 3aClyLIaTh €ro B MPUCYTCTBUH
cropoH. [Ipryuem nmocKoIbpKy UCTLBI B 0OOCHOBAHHE CBOUX HC-
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KOBBIX TpeOOBaHMII MPUBOAMIIN, KaK MPABUJIO, OMHU U T€ Ke
MPUYUHBI, OY€Hb CKOPO (TOYb-B-TOYb Kak B Pume) Obu1 pas-
paboTaH CTaHAAPTHBIM TEKCT MpeaNnuCaHui, MOJyYUBIINN Ha
npakTuke HazBaHue "uckoBoil popmynsap" (form of action),
B KOTOPBII TPpeOOBANIOCh BHECTH TOJLKO MMEHA U apeca CTO-
POH.

YHucno TakuX THIOBBIX HMCKOBBIX (DOPMYJISIPOB, KakK B
Pume, Tak U B cpeIHEBEKOBOI AHIJINH, ObIJIO OrPaHUYEHO
(oHH 3aHOCHJIMCH B 0cOOBIe peecTphl: edictum perpetuum
B Pume, Register of writs — B AHruium). Jlumb B mporecce
UCTOPUYECKOTO PA3BUTHS 3TO YHCJIO MOCTENEHHO YBEIUYH-
BAJIOCh MyTE€M CO3JaHUs] HOBBIX THITIOBBIX MCKOBBIX (HOpMyIIsi-
poB, HampumMmep actiones utiles B Pume u writs in consimili
casu B AHIJINH.

Hanuyre BO MHOrOM CXOJHBIX THIIOB HCKOBBIX (hopMy-
nsipoB B JlpeBHeM Pume u cpenHEeBEKOBOW AHIJINU, CIyXKa-
UX HEOOXOAMMOW MPEANOChUIKON Jisi Havajia CyaeOHOro
nporecca U, CTajo ObITh, JAJIsI CAaMOH BO3MOXKHOCTH pelie-
HUsI MaHHOH >KU3HEHHOM CUTyalu (FOPUIUYECKOro JeJa),
ucTopudeckuii ¢akT, caMm mo cede yIUBUTENbHbBIN , HE TO-
JYYUJIO, OMHAKO, B HAYKE OOIJMCHOI OLIEHKU KaK B BBICIIEH
CTEMEeHU 3HaYUMOE U 3aKOHOMEpPHOE siBjieHue. bomee Toro,
NpU TOYHOH KOHCTATAlUU HCTOPUYECKHX OOCTOSTENHCTB
(KpaTkO BOCIPOM3BEIEHHBIX U B 3TOW KHHIE), OLIEHKA CyIle-
CTBOBAHHMSI THITU3UPOBAHHBIX UCKOBBIX (POPMYJISIPOB CBOIUTCS
4yTh JU HE K TOMY, 4YTO "HOPHUCTHI-NPAKTUKH 3a00TUIHCH
HE CTOJIbKO O CONEepP’KaHUU HMCKA, CKOJBKO O ero Gopmaib-
HOW MPWHAAJIIEKHOCTH K TOMY HWJIM HHOMY THIY HCKOBBIX
dhopmyspos".

Mexay TeM, OTMETUB HEIOCTATKH "(POPMYIISIPHOTO MO-

A B HCCICIOBAHUAX MO CPABHHUTCIHHOMY ITPABOBECACHHUIO IOTUCPKUBACTCS
"HHTYHTHBHBIA TAPAICIH3M" APEBHETO PHMCKOTO M CPESIHCBEKOBOTO AHT-
maiickoro mpasa. OIHH U3 aBTOPOB MOJOOHBIX B3TJIIOB, MPOIUTHPOBAHHBIH
B YKa3aHHOM BBIIIC UCCICAOBAHUH, MPAMO mmumieT:; ""Kak 3To HH mapaaok-
CAJIbHO, HO MCKIY PHMCKHM IOPHCTOM H FOPHCTOM OOIIEro Ipasa OOJbIIe
00IIETO, YeM MCHKIY PHMCKHM FOPHCTOM H €TO IMPSCMHHKOM, COBPEMCHHBIM
muBHTACTOM" (CM.: Buckland — McNair Roman Law & Common Law. 1952.

* [saticepm K., Kémy X. Yxas. cou. T. 1. C. 282.
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ps[mca"l, HAaJ0 NPUHATH BO BHUMAHUE U TO, 4YTO MEpea Ha-
MH — OJIUH U3 HanboJiee CyIIeCTBEHHBIX MPOLIECCOB B MCTO-
pUH ¥ JIOTHKE TpaBa, KOTAa MPOUCXOIUT hopmuposanie e2o
VHUKATbHO20 (COOCMBEHHO 10PUOUYECKO20) COOEPAUCAHUS, €20
cmpykmyput, enympenneti gpopmer. "Cnen" Takux dpopmysi-
POB, KaCAIOIUNCS YK€ CONEP KaHMs IOPUAUIECKU (opMan-
30BAaHHOH perjaMeHTaluH, CO BCEMHU CBOMMH ILIFOCAMU U MH-
HYCaMH, COXPAHWJICS U MOJIyYaeT Pa3BUTHE IMOHbBIHE.

D10 yHHKaIbHOE (COOCTBEHHO HOPHUIMYECKOE) Comeprka-
HUE TIO3UTUBHOIO IpaBa, OTHOcAIEeecs MO (PUIocoPCKUM
KaHOHAaM K €ro BHYTpPEeHHe# (opMe, U HalLIO BbIPAKECHHE B
SIBJIGHUSIX BBICOKOT'O TOPSIAKA: B KAuecmeeHHom "ycaooicHe-
Huu' TPaBOBBIX CPEACTB, BBIPAKAIOIIEM TUITHU3ALMIO B Ipa-
B€, BO-TIEPBBIX, B IOPUOUYECKUX KOHCMPYKYUAX W, BO-BTO-
PBIX, B CUCMEMHBIX CIMPYKMYPHBIX NOOPA30eNeHUSX.

2. FOpuandeckne KOHCTPYKLUH KaK KATErOPUH COIEp-
KaHUs (BHyTpeHHeH ¢Gopmbl) mpasa. 31eCh Cpa3y ke yMec-
THO 3a()UKCHPOBAaTh OHO U3 KJIFOYEBBIX, (PyHIaAMEHTAJIbHBIX
NOJIOKEHHH HacTosel MoHorpadguu B nesioM. Ero cyTe B TOM,
YTO FOPUAUYECKHE KOHCTPYKLHUH, BBIPAKAIOUINE Ka4eCTBEH-
HO€ YCJIOXXHEHHE MPABOBBIX CPEICTB, UX TUIH3ALUIO, MPeN-
CTaBJSIIOT cO0OM BOOOIIE Haubojee mpuMedaTebHbIi "Croi"
MIPaBOBOM MaTEPUH.

Tounee naxke Tak: "Tenmo" mpaBa B Oojiee UM MEHee
Pa3BUTON HOPUANYECKON CHUCTEME BOILIOLIEHO IJIABHBIM 00-
pasoM B nocmpoenuu (KOHCMpPYKyuu) yacmuy npasoeoil md-
mepuu, SIBISIOLINXCS Pe3yJIbTaTOM TUITU3AIMHU B ripase. FIMeH-

"' B Anrmum, Hanpumep, B otmmuue oT CIHIA (rae mo JaHHOMY BOHPOCY
"BMEIMIATACE", KAK MBI YBHIHM, TCOPCTHUYCCKAS MBIC]IH), JO CHX IOP HE
TMOMYYHIO TPH3HAHUC B KAYCCTBE OOMICH HOPMBI MPAaBO HA HEMPHKOCHO-
BCHHOCTH YaCTHOM >km3HH (right of privacy), Takoro poJa HECONMPaBIAHHBIH
KOHCEPBATH3M (BO3MOKHO, TIOBIUABIIAN HA CAMY BO3MOKHOCTD IOSIBICHHS
TPArMISCKHUX CHTYAIWH, TAKHX KakK 0OCTOATEIBCTBA, CBA3AHHBIC C THOC-
JIBIO TIPHHIECCHI JJHAHBI) BO MHOTOM OOBACHACTCS KAK Pa3 TEM, UTO IPaBO-
MOPSAIOK AHTJIHH, HAPSAY CO MHOTHMH €TO JAOCTOMHCTBAMH, IPHCYIIAMH
KIIACCHYICCKOMY OOMIEMY, MPCHCACHTHOMY MPABY, BMECTE C TCM OTATOIICH
"TAKHMH, XapaKTCPHBIMH 1T OOINETO MPaBa, OT)KUBINHUMU ICPCIKUTKAMU
MPOILIOTO, KAK OCBAMICHHASA TPAJAWIUCH 3aKOCHETAS CHCTCMA HMCKOBBIX
dopmypos” (cwm.: [[eaticepm K., Kémy X. Yxa3. cou. T. 1. C. 511).
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HO 3/1€Ch, B IOPUIUYECKUX KOHCTPYKLHUAX, U PACKPBIBAETCS
cBOeoOpasue mpaBa Kak OOBEKTHBHOW peaNbHOCTH, COCTOSI-
1Ie, BCMOMHUM, UMEHHO BO BHYTpeHHeN opMme, T. €. B CTPYK-
TypHOI opranmzanuu ero coaepxkanus [11. 5. 2]. UmenHo 3neck,
B IOPHUINYECKUX KOHCTPYKLHUAX, — OCHOBA M YHHKAJbHOCTH
MpaBa, U €ro CUJIbI, U €r0 HE3aMEHUMOCTH B yCJIOBUSIX ITUBU-
auzanmu. U ctajgo ObITh, TYT K€ — TJIABHBIA MOKa3aTesb
COBEPIICHCTBA MPaBa, YPOBHSA €ro Pa3BUTOCTH CO CTOPOHBI
€ro Corpus juris.

Benp nake mepBUYHBIE CpencTBa perysiquu (MO3UTHB-
Hble OOsI3bIBaHMSI, 3aIIPEThI, M03BOJIEHUS) B O0JACTH TMpaBa
CYLIECTBYIOT U (DYHKIIHOHUPYIOT, KAK MbI BUAEIU, B OCOOBIX
IOPUANYECKUX TTOCTPOSHMSIX, B LIETIOUKE MPABOBBIX CPENCTB,
T. €. YK€ B BUJ€ IOPUAUIECKUX KOHCTPYKIIUH.

U Ha npakTuke, B *KHU3HU KaXI0€ MPaBOBOE CPEICTBO —
3aiepiKaHue JIUA, B3bICKaHUE YOBITKOB, CyneOHOe mpu3Ha-
Hue (paKkTa TPUHATIEKHOCTH Y4aCTKA 3€MJIM TOMY HJIA UHO-
My JIUIY U T. A. — 3TO MO CYyTH JAena (4TO BIOCIENCTBUU
JETallbHO pa3padOTaHO AHAJUTUYECKOW HOPUCTIPYIECHIIUEH)
BCErO JIMINb WU3BECTHBIE "MOJIEKYJIbI" TOTO, YTO MOKET ObITh
Ha3BaHO "ropuandeckoil marepueit". Takumu xe, He Ooyee
yeM "MoJieKynaMu", SIBJISIOTCS BbIACICHHBIE aHAIUTHYECKON
IOPUCTIPYACHIIMEN HM30JHUPOBAHHO B3SIThle "CyOBEKTHBHBIE
npasa", "topunuueckue oOsi3aHHOCTH", "mpaBoBasi 3arurTa’,
"topunnueckue rapantau”’ u np. OHU MPUOOPETAOT CTPOTO
MPaBOBOW XapakTep U HAUWHAIOT JIEMCTBOBATH KAK HPABOGHIE
cpedcmea B 1ETIOYKAX, B CBS3SX, CJIOBOM, B BUIE IOPUIHU-
YECKUX KOHCTPYKLIHIM.

IMpudem u TYyT cpa3y ke oOHapyKHUBaeTCs CBoeoOpas-
Hasl FOpUOUYECKAsl 102UKA: €CIN Y KaKOrO-TO JIMIA CYIIECTBYIOT
mpaBa (IIPaBOMOYMS), TO, 3HAYMUT, €CTh W JIMIA, KOTOpPbIE K
4eMy-TO HOpuaudecku 00si3aHbl. ECIM BO3HHUKIIN WU3BECTHBIE
00CTOSATENHCTBA, UMEIOIINE 3HAYCHHE IOPUINYECKUX (HaKTOB
(OHHM-TO M XapaKTEPU3YIOT C HOPHUINYECKON CTOPOHBI "MpaBo-
By CHUTyaIui0"), TO, 3HAYUT, HeH30€KHO HACTYILJIEHHUE OIl-
PENENECHHBIX IOPUINYECKUX TMOCIEACTBUH, B TOM 4UCIE, Ha-
npuMep, I PUANYECKON oTBeTcTBeHHOCTH. U Tak nanee.

I'maBHOE k€ — HA OCHOBE JIOTUKH 3TH 3JEMEHTBI I0PH-
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AHYCCKOH MAaTCPHH COCAUHAWNTCI B ¢ 6 0 ¢ 0 6 p ¢ 3 H b ¢

nocmpoerusli, B O C O 6 bl e }OPMOMLIQCKME KoHcmpyKyuu,
KOTOpPBIE M BBIPAXKAIOT Kak cnenuduky "tena" mpasa, Tak U
€r0 YHUKAJIBHYIO CHITY.

U BOT, KaK MOKA3bIBAIOT AaHHBIE UCTOPUHU, NIPHU BBIPA-
00TKe, HampuMep, UCKOBBIX (OPMYJISIPOB B HOPUAHYECCKON
npaktuke JlpeBHero Puma u cpenHeBekoBOM AHIIIHU yKe
MPOUCXOAUT CBOETO poaa oTOop, 00ocobseHue, KOHCTPYUPO-
BaHue U pukcanus (popManbHOEe 0003HAUEHHUE) ONPENEIIeH -
HBIX IOPUIUYECKUX MOCTPOCHUH, CBSI3€M U COOTHOIUIECHUH yKa-
3aHHBIX Bblille "Mojekyn'. OTpaxkas MOBTOPAIOIIHNECS, TUIIO-
BbI€ MPABOBBIE CUTYyaIlMU, UCKOBBIC (POPMYIISIPBI OTHOBpE-
MEHHO KOHCTHUTYHUPYIOT CTPOTO ONpPEAENEHHYI MOOeNbHYIO
cxemMy WIH Munogoe nocmpoerue TpaBOMOUYNH, 00sI3aHHOC-
TeW, OTBETCTBEHHOCTH, MPOLIEAYP.

U 5T0 Kak pa3 ecTb TO, YTO UMEET XapakTep opuou-
YeCKOol KOHCMPYKYUu.

Tax, k mpumepy, yke Ha CaMbIX MEPBBIX MOPaxX CTAHOB-
JeHHS] FOPUINYECKOTO PEryJUPOBAHUS HEPEAKO BO3HHUKAJA
CUTyalus, Koraa TpeOOBajioCh PEUIUTh BOMPOC O Cyabde
BEIlM, BBIOBIBIIEH U3 0OJNamanusi coOOCTBEHHHKA. B ToM umc-
Je B CIy4asiX, KOrJa UMYyLIECTBO OKa3aJioCh B OOJagaHHUH
TaK Ha3bIBA€MbIX TPETHUX JIMI, T. €. HE HAXOISIINXCS B MPsi-
MBIX KOHTAaKTax ¢ coOcTBeHHMKOM. CkakeM, B oOJamaHUH Y
JHIa, KOTOpoe Mpuodpesio Bellb y BOpa, MOXUTHBILETO €€ Y
cooctBenHuka. Kak Tyt ObITh? M COOCTBEHHUK HE MO CBOEH
BOJIC YTPaTHJI Belllb, U TPEThE JHIIO0 MPUOOpeso ee Ha 3a-
KOHHBIX OCHOBaHUsX... M1 BOT B puMcKOM mpaBe Obuia BeIpado-
TaHA TaKas OPUANYECKas KOHCTPYKIUS, B COOTBETCTBUH C
KOTOPOH COOCTBEHHUK MOXKET UCTPeOOBaTh CBOE MMYILECTBO
B IPUHLHIE Y JIFOOOro "Biajgeromero HecoOCTBEHHUKA", C J10-
BOJIPHO CTPOTOH CXeMOH BO3HUKAIOIINX 3/1€Ch MpaB U 00s3aH-
HOCTEl, 3aBUCHMOM OT TOTO WJIM WHOro "Habopa" ropumudec-
KUX (PaKTOB, B TOM YHUCJE€ B 3aBHCHMOCTH OT TOTO, BBIOBbLIA
JU Bellb U3 oOyiamaHusi COOCTBEHHHKA MO €ro BOJIE FJIM BHE
€ro BOJIM. DJTa IOPHIUYECKass KOHCTPYKIHUS yTBEPAUIACH Ue-
pe3 UCKOBOH GopMyJIsip, KOTOPBIH B CHITY HEKOTOPBIX UCTO-
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PUYECKHX MPUYUH, CBSI3aHHBIX C APEBHUMHU PUTyaJaMU TPH-
TS3aHHUN JIUIA Ha CBOIO BELIb, MOJYYHJ HA3BaHHE "BUHAMKA-
IIUOHHOTO UCKA". DTOT TEPMHUH COXpPaHUJICA U MOHbIHE. Tpedo-
BaHHME HEBJAJCIOINEr0 COOCTBEHHHMKA K BIIAACIOIIEMY HECOo0-
CTBEHHHKY M Ceiuac IOPUCTaAMH Ha3bIBAE€TCS "BHHIUKAI[MOH-
HbIM UCKOM". XOTs, HAO 3aMETUTh, TPU STOM HUMEETCS B
BUJly HE HEMOCPEACTBEHHO "HCK" B COBPEMEHHOM, TPOLIECCY-
AJBHOM €ro MOHUMaHHH, & UMEHHO CBOeOOpa3Hast KOHCTPYK-
IUSl 3aIIUTHI IIpaBa COOCTBEHHOCTH, KOTOpAas, BIPOYEM, B
Ka4eCTBe OAHON M3 COCTABIISIFOIIMX KOHCTPYKIMH BKJIFOYAET,
MOHSITHO, ¥ BO3MOJKHOCTb OOpalleHusi 3a 3allUTOH B CyI B
HCKOBOM TOPSIIKE.

U BOT Kakoii mapagoKc U3 O0NACTH TEOPETUYECKUX IMOJIO-
JKEHUH, BBIPAOOTAHHBIX AHAJUTHYECKOW FOPUCTIPYIAEHLHEH,
MOXeT OBITh OTMEYEH B TaHHOM citydae. Camo monsTue "topu-
audeckas KOHCTPYKLHUs' NaBHO M3BECTHO U IJIOIOTBOPHO
UCTIONIBb3YETCSl B rOpUcHpyaeHiunu. Ho OHO, Kak mpaBmio, a
NOPOH U MCKIIIOYUTENIbHO, IPUUUCIISIETCS] TPABOBEAMH K pa3-
psiny 4YyThb JIU HE BTOPOCTENEHHBIX, Cyrybo "TexHH4YecKux"
XapaKTEePUCTHK, OTHOCSIIUXCS K TEXHUKE (POPMYITHPOBAHUS
IOPUINYECKIX HOPM B 3aKOHAX, UHBIX HOPMATHBHBIX JIOKY-
MeHTax. [Ipuuem Takux "3/€MEHTOB TEXHUKHU', KOTOpBIE ue-
pe3 3aKOHBI MPUBHOCATCS UCKYCHBIMHU TPaBOBENAMHU B PYTHH-
HYIO MaTepHIo mpasa, OyaTo Obl CYIIECTBYIOUIYIO 0e3 KaKHX -
1160 "KOHCTPYKIHit".

Mexay tem mpu Oojsiee yriyOJIeHHOW HAay4yHOU mpopa-
00TKEe TPAaBOBOW MaTepUU CTAHOBUTCS OYEBHIHBIM, YTO FOPHU-
IUYECKHe KOHCTPYKLHH TPEACTABIAIOT COOOU opeanuyeckuil
91eMeHm COOCMBEHHO20 COOEPIACAHUS NPABA, €20 SHYNMPEHHEl
¢hopmbi, pOKIAAEMBIA Ha MEPBBIX MOPAX CIHOHTAHHO, B CAMOH
JKU3HHU, B TPAKTUKE B PE3yJbTaTe NpPOIecca THITU3AIUU.
IIpudem, HamO ckasarh eIie pas, — KII0YeBoil, Onpeoesio-
u;uzl S/eMeHm UMEHHO Cc 0O b cmee HHOR2O0 €20 COa@prCLZ-
HUsl (unu CmpyKkmypul), KOrAa OHO BBIXOAUT M3 COCTOSHHS
HAYAJIbHBIX, MPUMHUTHBHBIX (OPM M TOJy4YaeT Pa3BUTHE KaK
CaMOCTOSITEJIbHBIA U BeCcbMa CBOeOOpa3HbIN (PEHOMEH YenoBe-
YeCKOH LMBIUIM3ALUN, UMEIOIUIA CBOE, 0c000€e conepkaHue
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(BHYTpeHHIOI (OPMY) U TOTOBBIH K TOMY, YTOOBI HA OCHOBE
HOBOT'O OITBbITA, JAHHBIX HAYKH, CHUJIBI pa3yMa MOJYYHTb JaJTb-
Hellllee pa3BUTHE, HOBbIM YPOBEHb COBEPIIEHCTBA.

[IpuMeuaTenbHO TPU 3TOM, YTO B COOTBETCTBHH C IIO-
TpeOHOCTAMHU KM3HH HauuHaeT "paboTarh" ocobast ropumm-
yeckasi JIOTHKa, KOrha BCJeNn 3a OOHOW copmupoBaBIueiics
IOPUINYECKOH KOHCTPYKIMEH Ha CBeT Kak Obl "mo memouke"
NOSIBJISIIOTCSL IPyrHe KOHCTpykuuu. Hampumep, nmpumeHeHue
BUHAMKAIIMOHHOTO MCKAa K TPEThHM JIMLAM (KOrma CoOCTBEH-
HUK HamnpsiMyl0 HCTpeOyeT Bellb y TOro JIMLA, KOTOpOe ee
npuoOpeNo mo CAeNke KyIIU-MPOAaXU He Y COOCTBEHHUKA)
notrpedoBasgo TOro, 4ToObl OBLT BBENEH MOPSAOK "perpec-
ca": HOBast KOHCTPYKIUS, MPH MOMOIIM KOTOPOH MOKyMaTelb,
yTPATUBIIUH Bellb, [0 BUHIUKAIIMIOHHOMY HCKY MOT ObI IO-
JYYUTh BO3MEIIEHNE OT HeJOOPOCOBECTHOTO MPOJaBLUa. A Ialib-
e OKa3bIBAE€TCA HEOOXOAMMBbIM (POPMUPOBAHUE KOHCTPYK-
uuil "OOHOCTOPOHHEN pecTUTyUUH", "HEraTOpHOTO Mcka".
U tak nanee — "mo nenouke" TpeOOBaHUI KU3HU U FOPUAM-
YECKOU JIOTHKH.

U BOT TyT, KCTaTH TOBOPS, OKAa3bIBAETCS, UYTO B Pa3BHU-
THU TIPaBa, B €r0 UCTOPHUU JOBOJIBHO YETKO BBIPHCOBBIBAIOT-
Cs JBa B3aMMOJAEHCTBYIOINMX, HO BCE K€ NapalulebHbIX
mpolecca; BO-TIEPBBIX, PA3BUTHE MpaBa, MPsIMO OOYCIIOBIIEH-
HO€ MOTPeOHOCTAMHU U BOJIEH TOCYHapCTBEHHON BIAacTU (3TOT
NpPOIIECC KAcaeTcsl IJIAaBHbIM 00pa3oM myOJIMYHOro mpaBa U B
o011eM OXBaThIBAETCSI UCTOPUEH BJIACTH — HMB JAHHOM COO00-
[IeCTBE, U B YEJIOBEUECKOM OOIIEeCTBE B LIEJIOM), W, BO-BTO-
PBIX, CHIOHTAHHOE MPABOBOE CAMOPA3BHUTHE, 00YCIOBICHHOE
B COOTBETCTBHHU C TPEOOBAHUSMH JKU3HU JIOTMKOW MpPaBa, 4To
coobpasyercsi ¢ rIyOUHHBIMH TEHICHIUSMH CaMOPEeTyIISIUN
B 00IIIeCTBE (3TOT MPOLIECC KacaeTcs MIaBHbIM 00pa3oM 4acT-
Horo mpasa). IMeHHO TyT, B cepe, rae JOMHHUPYET FOpHU-
AUYecKasi JIOTUKA, U OOHApy)KMBAETCS CaMOOBITHAsT UCTOPUS
nmpaBa, CBO€OOpa3HOE NMpPaBOBOE pPa3BHTHE, HE CBOAUMOE K
oOmiell MCTOPUH, K HUCTOPUU TOCYNAPCTBA, IOCYAApCTBEHHOMN
BJIACTH. A 3TO BCe, KaK Mbl BUAUM, TPEACTaBIsieT cOOOH mc-
TOPUYECKUI MPOLECC, B KOTOPOM Ba’KHEHINYIO, HE3aMEHHU -
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MYIO POJIb ChITpaiid (pOpPMaTM30BaHHBIE KOMIIOHEHTBI MPABO-
BOI MaTePHH — HCKOBbIE (POPMYJISPHI .

Urak, coocmeennoe passumue npaea, e2o camoObimuas
ucmopus, e20 YHUKQIbHAs Mamepusi  Cuid — 3TO TOJA BaX-
HEWILITUM JJIS1 TPABOBEACHUS YIJIOM 3PEHHUs] BO MHOTOM U €CHlb
UCmopus CMaHOBNEHUsl, PA3BUMUS U COBEPULE HCIMBOBAHUSL
10pUOUYECKUX KOHCMPYKYUil SBISIOUINXCS OJHUM U3 Hambo-
Jiee 3HAYUMBIX Pe3yJbTaTOB COOCTBEHHOI'O Pa3BUTHS MPaBa
— THUIU3ALHUH [TPABOBBIX CPEICTB.

3. Apyrue cTpyKTypbl. Takyr k€ XapakTepUCTUKY, KaK
U IOPUIUYECKHEe KOHCTPYKLUH, JOJUKHBI MONYYHTh (HOPMHU-
pyIoLIrecss Ha OCHOBE MEPBUYHBIX MPABOBBIX CPEACTB CHIPYK-
mypHvie noopaszoenenust 6 npase (NMpaBOBble UHCTHTYTHI, OT-
paciu mpasa, UX acCOLUMAINH, 0000IEHHO — "NIpyrue CTpyK-
Typbl"). 1 TYT CyTh yKa3aHHBIX MPOLIECCOB B TOM, YTO B XOJI€
MPAaBOBOrO PAa3BUTHS NMPOUCXOAUT TUIHU3ALHS MPABOBBIX
CPEACTB B TOM OTHOLIEHHH, YTO OISATH-TAKH MEPBOHAYATIHHO
npu noMomu (GpopMyssSIpOB MOCTENEHHO (HOPMHUPYIOTCS Tpa-
BOBble OOIIHOCTU: 00OO3HAYAETCSl, OTHOCUTCS JIH, HANpUMep,
JaHHAs MPABOBAsi CUTyALUs] K 00JIaCTH MpaBOHApPYIIEHUH (ne-
JUKTHOE TPABO), HJIK K€ OHA BXOIUT B KPYT, CKa)XK€M, BOII-
POCOB JIOTOBOPHBIX OTHOLIEHUH (JOrOBOPHOE MPABO), WJIH, OBITH

" Bot, HA0 MOJArath, JOCTOHHBIC BHHEMAHHUS HCTOPHUUCCKHC (DaKTHI W JIH-
TEPATYPHBIC CBHACTCILCTBA O 3HAYCHHH HCKOBBIX (DOPMYJISAPOB B KOHCTH-
TYHPOBAHUHU FOPHIAMICCKUX KOHCTPYKIUH (BIPOYEM, M 31¢Ch ABTOPHI YIIO-
MSHYTBIX CBHACTCIBCTB HE YIOTPEOSTIOT TSPMHUH "FOPHIUYCCKHE KOHCT-
PYKIHH", XOTS B CYITHOCTH TOBOPAT HMCHHO O HUX).

B 1873 roay B cooTBeTCTBHH C HacsMu Mepemuun benrama B AHTTHH OBLIT
MPUHAT 3aKOH O CYIOYCTPOMCTBE, KOTOPHIH OTMCHHI THIIOBBIC (HOPMYJIBI
HCKOB. TeM He MEHEE, KAK OTMEUYACTCI B COBPECMCHHOM HTEparype, "¢ mpu-
HATHEM 3aKOHA O CYIOYCTPOMCTBE TPATHIHOHHOS MPOLECCYATFHOS MBIILIC-
HHC HE OBLJIO HCKOPSHEHO. JIke B COBPEMCHHBIX YCIOBHAX MATCPHANBI IS,
CBSI3AHHBIC C TOTOBOPHBIM HITH JCITHKTHBIM IIPABOM, HCOCHOBATEIILHBIM 000-
TAIICHUECM HJTH TPABOM COOCTBEHHOCTH, BCE CINEC YACTO NCATCS B 3AaBHCH-
MOCTH OT TPATUIHOHHBIX THITOBBIX (DOPMYI HCKOBBIX 3asABICHUH. Tak 4TO
(hOpPMBI MCKOB YTPATHIH CBOC MPOLCCCYANTbHO-TCXHUYCCKOE 3HAUCHHUE, HO
COXPAHMJIM CBOXO (DYHKIIHEO KAK CPeOCmeo YnopsiooueHus u oopabomxu ma-
mepuanvrozo npasa” (BeiaeneHo MHOKO. — C. A.) (em.: [saticepm K., Kemy X.
Vka3 cou. T. 1. C. 302). B 310ii CBA3H OpHBEAY CIIOBA BHIHOIO AHIIHHCKOIO
MPABOBCAA, COACPKAIIMECS B LMUTHPOBAHHOM H3JAHHH. "MBI IMOXOPOHUIH
THIOBBIC (DOPMYITHI HCKOBBIX 3ASABICHHI, HO OHH PYKOBOJIAT HAMH H3 MOTH-
el (cM.: Maitland. Forms of Action at Common Law. P. 2).
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MOXKET, TaK Ha3bIBAEMOTO HEOCHOBATEJIbHOTO OOOTraleHus,
WJIM OTHOILIEHH COOCTBEHHOCTH H T. 1.

Bonee Toro, kaxxaast OpUINYECKasi KOHCTPYKIHUSI — 3TO
MyCTh U MEPBUYHOE, 3JIEMEHTApPHOE, HO YK€ M3BECTHOE "TO-
cTpoeHue", nputoM "cucremHoe" u "cTpykrypHoe". B Heill
OTJIeNIbHbIE IOPUIUYECKUE 3JIEMEHThl — IpaBa, O0sS3aHHOC-
TH, MEPbl OTBETCTBEHHOCTH — CTPOSATCS B COOTBETCTBHU C
TpeOOBAHUSIMU JKECTKOW CTPYKTYpPBI, B YETKOH CHCTEMHOMU
MOCII€IOBATENIbHOCTH, 3aBUCUMOCTH.

Korna >xe mpaBOBBIE CPEACTBA, OMSITb-TAKU B PE3YJIb-
TaTe TUMHU3ALMU B MpaBe, MPUOOPETAOT XapaKTep HOpPUIH-
YeCcKuX HOpM (00 3TOM B CJIeQyIOINeM MyHKTE JAHHOTO Mapa-
rpada), To, CTPOro roBOPs, Ha MEPBUYHOM YPOBHE OAWH W
TOT K€ YCTOWYHMBBIA KOMIUIEKC FOPUAUYECKUX HOPM, KOTO-
pBIii 00pes1 CaMOCTOSITENIbHYIO JKU3Hb B MO3UTHBHOM TIPaBe,
OIHOBPEMEHHO SIBJISIETCSI 10 CBOEH ApXUTEKTOHUKE I10puou-
YeCKOU KOHCMpYKyueil, a MO0 CBOUM BHELIHUM XapakTepUc-
THKaM U CBSI3SM C APYTHMMH KOMIUIEKCAMH HOPM — HPABOBIM
uncmumymonm. Y1 uMeHHO ocolasi ropuauydeckas KOHCTPYK-
U] TOTO WJIM MHOTO KOMILJIEKCA FOPUAMYECKUX HOPM H SIBJISI-
€TCsl TeM TJIaBHBIM (@ HEMOCPEICTBEHHO B PETYJIATUBHOW U
OXPAHUTENbHON chepax — eTUHCTBEHHBIM) OCHOBAHUEM, KO-
TOpOe OOBEKTUBHO BBIENSAET JTAHHBIA KOMIUIEKC HOPM B OCO-
0oe mepBHYHOE CTPYKTYpPHOE IMOAPA3NEIeHHEe — MPaBOBOU
UHCTUTYT. TakoBbI, B YACTHOCTH, MHCTUTYTHI B TOU MOAOTPACIU
IPaKIAHCKOTO MpaBa, KOTOpas MOCBSAIIEHA OTAEIbHBIM BH-
naMm 00sI3aTeNIbCTB, MJIM MHCTUTYTHI OCOOEHHOW 4YacTH yro-
JIOBHOTO TIPaBa, TMOCBSIICHHbIC PAa3JIMYHBIM PA3HOBUIHOCTSIM
(BUIAM W TIOJBHIAM) MPECTYMHBIX NESHUNW W CAHKIHMHA 33 UX
COBEpLICHHUE.

§ 5. FOpunnueckune HOpMbI
KaK MMPaBOBbIC CPENCTBA

1. Bo3BeneHue NpaBoBbBIX CPEACTB HA YPOBEHb HOPHAHU-
yeckux HOpM. Hapsiny ¢ "ycinoskHeHneM" mpaBOBBIX CPEICTB,
pa3BHUTHE MPaBa, CBA3aHHOE C MPOLIECCOM TUIMU3ALINH, Xa-
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pacTepusyeTcsi U APYTHM SIBJICHHEM, UMEIOLIUM JJIS [paBa
HauboJsiee CyIIeCTBEHHOE, pellarolnee 3Ha4eHue. ITO mpuod-
peTeHHe MPABOBBIMU CPEACTBAMH (M Ha UCXOIHOM, MEpPBUY-
HOM, YPOBHE, M Ha YPOBHE NPABOBBIX KOHCTPYKLHUH, CTPYK-
TYPHBIX NOJAPa3AcICHUN) Hop M amu e H 020 xapakmepa.
XOTsl B TaHHOM MECT€ KHUTH O HOPMAaTUBHOCTH TOBOPHTCS
nocie "FOPUAMYECKUX KOHCTPYKUMH", HHBIX CTPYKTYPHBIX
MOCTPOEHUI (M 3TO ONPABABIBAETCS YPOBHEM '"CIIOKHOCTH" B
npouecce GpopMupoBaHuUs MpaBa), peajbHO BO3BEACHHE Tpa-
BOBBIX CPEJICTB Ha YPOBEHb IOPUINYECKIX HOPM MPOUCXOIH-
JIO OJHOBPEMEHHO C YKa3aHHbIM KOHCTPYKTHBHBIM Pa3BHTH-
em. /la u BoOOIIE "HOPMATUBHOCTD" — 3TO TOXKE THUITU3ALIUSA,
NpUYeM TUITU3ALUS BECbMA 66ICOK020 TIOpsAAKa. Y nuib B UH-
Tepecax TOro, 4roObl mporecc oOpeTeHus] MPaBOBBIMU CPEN-
CTBAMHM HOPMATHBHOT'O YPOBHS HE 3aCJIOHHJI APYrue NMepBUY-
HBIE TIPOLIECCHI (YTO KaK pa3 Mo OOoJbIIei YacTH W MPOUCXO-
IUT B HayKe), aBTOPY STHUX CTPOK NPHILIOCH, TaK CKa3aTh,
"cnepkuBath ce0s" M paccMaTpUBATh KOHCTPYKTUBHOE pas-
BUTHE 000COOJIEHHO, B YUCTOM BHUJE, BCE BPEMSI OMGIEKAACH
oT (OPMHPOBAHUS MPaBa KAK HOPMATUBHOHN CHCTEMBIL.
Mexny TeM BO3BEIEHHUE MPABOBBIX CPEACTB HA YPOBEHb
IOPUINYECKIX HOPM, 10 BCEM JAaHHBIM, PELIaloINas CTYICHb
pa3BUTHA COOCTBEHHO IOPHIUYECKOTO COAEPKaHUs (BHYTPEH-
Hell GopmbI) mpaBa, €ro CTPYKTypbI, KOIa CKJIAIBIBAETCS
HOGBII, 8bICOKO3ZHAYUMDBIH CNIOH NPABOBOH Mamepul, KOmopbwiil
K TOMY Xe g0upaem 6 cebs M ero NepBUYHbBIE SJIEMEHTHI.
VY3ke OTMeuanoch, Be3[e PEIIEeHUE MPABOBBIX CHTYAIIHid
HEM3MEHHO, 0e3 Kakux-1ud0 HCKIFYEHUH "HAa4yMHAIOCh" C
0o0bIYaeB, CKJIAIBIBAIOINNXCS HA OCHOBE MOBTOPSIOLIUXCS,
TUTMOBBIX CUTYalLUil, U TOTOMY IMEPBOHAYAIBHO BE3Nl€ BBIC-
TYyaJI0O B Ka4YeCTBE 00bIYHO20 Npasd. A o0bIYail — 3TO yKe
HOpMa, T. €. BOULIEJALIee B MPHUBBIYKY B Pe3yJbTaTeé MHOIO-
KPaTHOTO TMOBTOPEHUSI 00ujee MPABUIO TIOBEACHUs, NEHCTBY-
I0lee B Mpeneiax JaHHOrO coOoOLIecTBa B OTHOIIEHHH 6CeX
("BCAKOTO M Kaxkaoro"), KTO OXBaThIBAETCS COJNEpIKaHHEM
npasua. IIpHTOM — HOPMa yHueepcansnas’, mycTh naxe B

' Kawianuna T. B. TIpoucxoxxacHuUE TOCYAAPCTBA U mpaBa. COBPEMCHHBIC
TPAKTOBKH M HOBBIC oaxoabl. M.: FOpuers, 1999. C. 201.
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YeM-TO U BTOPUYHOTO mnopsinka. OHa BBIBOJUT HA TUIOCKOCTH
TOBTOPSIOIIUXCS THUIHYECKUX OTHOIIEHUH B MPAKTHUECKOM
JKU3HH U JIeJlaeT OOIIMM TpaBUJIOM TPeOOBAaHUS KU3HEIes -
TEJIbHOCTH, IeJIOBON MPAKTUKKH U B HE MEHbIIEH CTereHn —
UX JyXOBHOE, UIEOJIOTM3UPOBAHHOE BBIPAXKEHUE B BHUJE 3a-
BETOB MPeaKoB, MU(DOB, BEJeHUI AyXOB U OOrOB, PUTYAJIOB,
MOpAJIM, WHBbIE HENpeoXkKHble TpeOOoBaHMS, CHOKUBLIHECS
UCTOPUYECKH HA MPOTSHKEHUH MHOTUX MOKOJIEHUHN .

Ho BoT 00CTOSITENBCTBO, KOTOPOE, KaK MHE MPencTaB-
JISIETCS, elle HEeIOCTATOYHO YYHUThIBaeTCsl Haykou. OObrdau
CTAHOBATCS Npasom (B CMbICIIE TTO3UTHBHOIO IpaBa) HE IPo-
CTO B CJIy4Yasx UX KaKOro-TO "CAHKIMOHHPOBAHHS MyOIHY-
HOHM BIACTBIO", KaK 3TO MPHUHATO CUMUTATh Ha ypPOBHE adCT-
PaKTHBIX PAcCyKIEHUH, a peajbHO M HU3HAYAIBHO TOT[A,
KOT/1a 3TO caMo€ "CaHKLMOHUPOBAHUE" BBIPAXKAETCS B peuie-
HUSIX GIIACMU — Peuenusix npasosoii cumyayuu, oCyuecTB-
JISIEMBIX B COOTBETCTBUM C AEHUCTBYIOIIMMH OOBbIMASIMH.

IIpu perienun ke MPaBOBOW CUTyaluu (ena), KOHEYHO
’Ke, UCXOMHOE, OTIIPaBHOE mM— 3TO "camu" OObIuau, BEJEHHS
OyXOB U OOroB, 3aBEThI MPEAKOB, U BMECTE C TEM TYT MJIs
BBIPAOOTKH pEIIeHHs, KOTrJa HYXKHO OMPENeNUTb CPeocmeo,
BBIpAXKAIOIEee PELICHUE, YYUTHIBAIOTCA U HWHbIE (HAKTOPBI,
MOTHBBI, KOHKPETHBbIE OOCTOSITENILCTBA, & 3HAYUT, GCHIYNA-
em 6 oelicmeue Muiclib, pasymenue, pasym (IpaBUTENs, Cy-
IbH, PAlMOHAJIbHBIE AJIEMEHTHI OOIECTBEHHOIO MHEHHUS, HIe-
onoruu). [Ipu 3TOM HEeM30EKHO MPOUCXOIUT CBOETO POMAa OT-
OOp ¥ HMCTOJKOBAaHHME CYIIECTBYIOIIUX IPABOBBIX CPENCTB,
HEPEIKO WX HM3BECTHAs KOPPEKTHPOBKA C y4E€TOM MHOI000-
pa3HbIX (AaKTOPOB, BKJKOYAsI NJYXOBHBIE, MOpPAJIbHBIE.
N orcrona BeIpabaThIBAIOTCS KOPUANYECKHE KOHCTPYKIIUH,
KOTOpPBIE, KaK Mbl BUJINH, SIBJITFOTCS MPOAYKTOM THUITH3ALUN
B MpaBe W MOTOMY PACCUYUTAHBI HA TMOBTOPSIOIIHUECS, THUIIU-
YecKue KU3HEeHHbIe ciiydau. Kak BepHO MOAMEYEHO B JINTE-

" Ia u BooOme, kak 3ametra M. A. TTOKpOBCKHH, HA MEPBBIX MOPAX PA3BH-
THA YCTIOBEUSCKOTO PO OOBMAN MOHUMANHCH Kak "oObran mpeakos. Tak
JKC, KAK H BC3AC, OTH 06I>I‘{aI/I OPEAKOB HA NCPBBIX MOPAX HC OTACIIAIHCH
OT PEIHMTHO3HBIX 0OPSI0B M MPABKI HPABCTBCHHOCTH' (CM.; [loxpoeckuii H. A.
Hcropusa pumvckoro npasa. CII0., 1998. C. 53).

10 BocxoxzaeHHe K IpaBy
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patype, "0oOblYan MEHSIOTCS, MEHSIOTCS 4YacTO IPH MOMOIIU
CyneOHBIX peIIeHUH, KOTOpbIe 3aTeM NeNAlTCs MpeLeeH-
TaMI/I..."l, T. €. oOpa3uamMu, MOAEISIMH ISl TaKUX K€ HIIH
AQHAJIOTUYHBIX PEIIEHUH B CJydasiX, KOrAa BOSHUKAET Takas
)K€ WJTH aHAJIOTMYHAsI TIPaBOBAasi CUTYALUsl U KOTJa OKa3biBa-
eTcss Heu30eXKHBbIM MPUMEHEHHE YK€ OINPaBIaBIIErocss Ha
MPAaKTHUKE MPABOBOrO CPEACTBA — COOTBETCTBYIOIIEH (TyCTh
U TIPOCTENIIIEH ) FOpUIUYECKONH KOHCTPYKIUH.

TakuMm 00pa3oM, B UTOTe TOJYUYAETCs, YTO 0ObIYHOE NPa-
60 — 93TO 00OBIYAH, HeomOeruMvle OMm peuleHuil NpasossIX
cumyayuii (00buall + perieHue), TPUOOPETAIOIINX CO BpeMe-
HEM XapakTep npeyeodeHmHoOe. 3aTeM B XOIe HUCTOPHYEC-
KOT'O pa3BUTHsI YEJIOBEK M BOBce "OepeT Ha cebs" mpenBapu-
TEJIbHYIO, PACCYUTAHHYIO Ha HACTosiee U Oyayiiee BbIpa-
00TKy 00pa3loB MJisl pelieHus] MPaBOBBIX cHTyauuii. M BOT
HMEHHO 37eCh, KOTJa uejoBek Oeper Ha ceOst 00s13aTeNbCTBO
"Ha OCHOBAHHMU KOHKPETHBIX HAOMIONEHUHN CO3HAMENbHO yCTa-
HOBUTb Ha OyAyliee BpeMsi U3BECTHYIO HOPMY Kak odugee Tpa-
BHJIO MOBEAEHUS, —... TOTA HOSAGIAeMCSl 3AKOH ",

B pesynbrare Bcex 3THX CIIOXKHBIX (MapajuieibHO UAY-
IUX WMJIA HAaKJIaIbIBAIOUIUXCS APYTr HAa JApPyra) mpoueccoB B
JKU3Hb JIFOJIEH BXOIST fOpuouyecKkue HOpMvl, Ha OCHOBE KO-
TOPBIX U ompenensercs, "kro" u Ha "4ro" umeem (Wi Ha-
NPOTHB — HE MMEET) MPaBO, — CJIOBOM, FOPUIAMUYECKU TO3BO-
JICHHOE W IOPUINYECKU HEIO3BOJIEHHOE, NTPaBOMEPHOE U He-
npaBoMepHoe. B 3TOM CBSI3M MMEHHO HOPUANYECKHE HOPMBI,
"3axBaTbIBas" TJIABHBIA CIOH COAEpIKaHUS TpaBa, Kak Obl
MPENCTABIISIIOT Ternephb (Mocjae Takoro poaa MeraMmopdosbl B
COep KAaHUM MPaBa) TO COLMATBHO BAKHOE, YTO XapaKTep-
HO JUUIS TIO3UTUBHOIO TPaBa, — TBEPIAOCTh, ONMPENEIEHHOCTD,
rapaHTUPOBAHHOCTh PEIICHUN MPaBOBBIX CUTyalUMUl U OJIHO-
BPEMEHHO — UX OKOHYATEJIbHOCTh, €MHCTBEHHOCTD JJISl 1aH-
HOI OOIIHOCTH, MX "OCBSIIEHHOCTBh" BJIACTHIO, €€ aBTOPUTE-
TOM U CUJIOM.

Iroc x 3TOMy croa 10OABSETCS U JaXKe BBICTYIAET Ha
MEePBBIH IJIaH ele M TO, YTO BOOOIIe XapaKTepHO s "HOp-

" IHoxpoeckuii 1. JI. Yxa3. cou. C. 52.
* Tam sxe.
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matuBHOCTH"' (B TOM unCiIe — Uil 0GbIMAEB KaK OOLIMX Ipa-
BUJI), IPUYEM 37eCh, B IOpuaAnYeckor cdepe, Tak, 4TO AOC-
TOMHCTBA HOPM Kak Obl BO3BOASTCS B cTeneHb. KOpunnyeckue
HOPMBI, OCTaBasiCh OOIIMMHM MPAaBHJIAMH B OTHOIIEHUH "Bcex",
Kak Obl "HapamuBarT" 0COOEHHOCTH, XapaKTepHbIe Il "HOP-
MaTHUBHOCTH" BOOOIIE M cOOOpa3HO 3TOMy MPHOOPETAOT Ka-
YECTBO GCeoOuHOCMU W 001e0053amensHOCmU, 4 HAPSIAy C
STHM TaKWe YHUKaJbHbIE KauyecTBa (CBSI3aHHBIE C CAMOU Cy-
TBIO FOPHUIUYECKUX KOHCTPYKIMH), Kak "pasnosecnocms” B
COOTHOIIEHUH MpaB, 00sI3aHHOCTEH, OTBETCTBEHHOCTH U, YTO
HE MeHee CYLIECTBEHHO, PacyeT Ha TO, YTO OHH OKaXyTCs
ONTUMAJILHBIMU U B OyAyIIeM, T. €. B CYLI[HOCTU MOMEHT BBO-
TUMOTO B JKU3Hb HPeOGUOeH s, NPOCHO3A.

2. CoOTHOIIEHHE MPABOBLIX CPEACTB H IOPHIHYECKHX
HopM. Paznnuasi, ¢ OIHON CTOPOHBI, PELICHUE MPAaBOBOUN CH-
Tyallid U CPEACTBO TAKOrO pelieHus: (mepBUYHbIC MPABOBBIE
CpelncTBa, OPUANYECKHE KOHCTPYKIHMH, CUCTEMHBIE CTPYK-
TypHBIC MOAPA3AEICHHS), & C APYrOil — TO OOCTOSTENBCTBO,
YTO B XOJ€ MPABOBOTO Pa3BUTHS OHH MPUOOPETAIOT HOpMa-
TUBHBIA XapaKTep, Mbl 3aTparuiBaeM HEMPOCTbIE BOIMPOCHI
JOBOJILHO CJIOJKHBIX COOTHOIIEHHH MEXKIY dTUMHU DJIEMEHTA-
MU U CTOpOHaMH npaBoBoul matepun. [lonpodyem pazobpatsb-
Csl C TAKOT'O POJa BOIIPOCAMHU.

Wrak, nepguunsivy B MO3UTUBHOM TIPABE SIBJISIFOTCS TIpa-
BOBBIE CUTYAlLlUM, UX PEIICHHS W CPEACTBO OTOTO pPEelIEHUS,
BBIPAXKEHHOTO B OTHENBHBIX MepaxX MPUHYIUTEIBHOTIO MOPSI-
Ka, IOPUANYECKON KOHCTPYKLMU TOH WM MHOW CIIOXKHOCTH.
BosBeneHue ke mMogoOOHBIX MPABOBBIX CPEACTB (B TOM YHCIIE
IOPUIMYECKUX KOHCTPYKIIMIA) B PAHT OOIIUX MPABUI, T. €. HOPM
B JIOTUYECKOM, J1a U Ha MPAKTHUKE BO BPEMEHHOM OTHOIIECHH-
SIX, SIBJISIETCSI 0cO00# W B KAaKOU-TO Mepe (C TOYKH 3peHHs
"CIOXKHOCTH" IOPUAMYECKOTO PAa3BUTHSA) Hocrelyroueil ¢a-
301 B popmupoBanuu npasa. Pazoii "mocnenyroiei", HO

"' B COBpPEMCHHOM JIHTEPATYPES MOABIACTCA BCE OOJBIINC HCCIICIOBAHMIA,
MOCBAIICHHBIX 3TOMY CBOCOOPA3HOMY KAYCCTBY COIHAJIBHOMN PEaTbHOCTH —
"HopMaTHBHOCTH". OQHHM H3 TAKHX HMCCJICIOBAHUM, OCBCINANOINUX "HOPMA-
THBHOCTB" ¢ IMHPOKHUX (HHIOCO(PCKHX MO3HIMIL, ABIICTCA MOHOTpadus
B. H. Bykpeesa "HopmaTtusHas cucreMa (IyXOBHBIM Mup 4enoBeka)" (Exa-
TepuHOYPT, 1999).
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peasibHO He OTCTarollell OT BCeX APYrux, a INIaBHOE — OYEHb
CYLIECTBEHHOH, 3HAMEHYIOLIEH KPYITHYIO CTYNeHb B (HOpMHU-
pPOBaHUM MO3UTUBHOTO mpasa. Eciu yrogHo, Hanbonee cyuie-
CTBEHHBII Kau€CTBEHHBIN N1EPEBOPOT B MPABOBOI MaTEPUU.

ITouemy? Jla motomy uTo "Hopma", BOMpas mepBUYHBIC
3JIEMEHTBI U 3aIOJIHASL COOOW COIep’KaHUe IMpaBa, BBOAHUT B
JKU3HBb JIFOJeH CUCTEMYy TUIHM3HUPOBAHHBIX pEIIeHUH, Moje-
nel, obpasoB (He TpedyeTcsl KaKIblii pa3 BHOBb BO BCEW
MOJIHOTE pellaTh J1eJI0, CHOBA pa3 3a pa3oM OIpenessaTh s
MOBTOPSIFOLIMXCS CUTYALi HEOOXOIUMbIE FOPUINUECKHE CpeNi-
CTBa, IOpUANYECKNE KOHCTPYKLHMH — KAaKUMHU U B KaKOM CO-
OTHOIICHUU JOJUKHBI OBITh B3aMMHBIE NpaBa, OOS3aHHOCTH,
OTBETCTBEHHOCTb CYOBEKTOB). BO3HMKaeT BO3MOXKHOCTB Cpa-
3y, IJI BCEX U Ha HEOIpeeJeHHOe BpeMsl BIlepel, UyTh JIU
He "HaBcerga" ONpPENeNUTh eNWHBIA MOPSIOK B OOIIECTBEH-
HOH >KU3HU.

Hopwmel, crnenoBaTenbHO, BOCIIPOU3BOAS €CTECTBEHHYIO,
MIPUPOJHYIO MOBTOPSEMOCTh, LIUKJIUYHOCTb B XKU3HU JIIOJEH,
OTKPBIBAIOT BO3MOXHOCTH, CBOWCTBEHHbIE HOPMATHUBHOCTH
[ 2. 2], — BO3MOXXHOCTH €IMHOW U LIEJIOCTHOI YIOpsSAOYEH-
HOCTH B MHOTOOOPA3HBIX UEJIOBEUECKUX OTHOIEHHsX. [Ipurom
B 00J1aCTH MO3UTUBHOTO MPaBa — Ha TBEPAOHW, €AMHCTBEHHON
U MPU3HAHHOW ISl AaHHOH OOIIHOCTH OCHOBE, B HAIEKHO
peanu3yeMoM IMOpsiIKE M, YTO HE MeHee CYINEeCTBEHHO, C
BBOAMMBIMU B JKH3Hb MOMEHTAaMH IPOTHO3a, NMPEIBHISHUS
Oynymiero.

bonee Ttoro. IMeHHO B HOpMax IpaBa U 4epe3 HUX B
HEMaJIOW CTETEeHH PEANU3yIOTCA "TJIaBHBIE UMIIEPATUBBI LIH-
BUJIM3AUU", O KOTOPBIX YINOMHHAJIOCh paHee, — HCTOpPHU-
YecKOoe NpeIHAa3HauYeHHe MpaBa KaK ONTUMAJIbHOW (HOPMBI
BBICUIMX LMBMJIM3ALMOHHBIX LeHHocTer. Cama mo cebe ropu-
OUYecKas HOpMa — 3TO y)Ke Hekotopoe (IycThb elie Ha-
4yaJjbHOE, MOTEHIMAJbHOE, 3aBHUCSLIEe OT MHOTUX IPYTUX
(dakTOpOB, AaNeKO HE BCeraa peaiu3yemMoe) HeoOXOoaumoe
MIPaBOBOE CPEICTBO AJIsl pelleHus 3a7Jad pa3BUBAIOLIEHCS
LUBUJIN3ALUH, B TOM YHCJE CBA3AHHBIX C MPEOOJEHHEM Mpo-
M3BOJIa U HACUJIUS B J)KM3HU JIIOJEH.
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Tak 49TO BO3BEINEHUE IOPUAUYECKHUX CPENCTB PELICHUS
MPABOBBIX CUTYALMH B PAHT IOPUIMYECKUX HOPM — JIEJIO He
TOJIbKO TEPEJIOMHOE ISl XapPaKTEPUCTHKU COAEPKAHUS TO-
3UTUBHOTO TpaBa, HO U BEJUKOE MJI PA3BUTHUS U CYABOBI
IUBUJIM3ALNH, OJTHO U3 CAMBIX KPYIHBIX. BriomHe 00bsicHU-
MO MO3TOMY, YTO CaMO MO3UTHUBHOE MPABO CTAJIO MOHUMATHCS
U HbIHE MPEUMYIIECTBEHHO MTOHUMAaeTCs Kak "cucrema HopM"
(c mobaBneHUsIMU, 3aBUCUMBIMH OT TJYOUHBI TOCTHIKEHHUS
MpaBa, a TAKXKE HAYYHBIX U UICOJOTUYECKUX OPHEHTAIMU U
MpeAnoYTeHui, HopM — "oO0meo0s3aTenbHbIX", "BO3BEIEH-
HBIX B 3aKOH", "YCTAQHOBJIEHHBIX M TapaHTUPOBAHHBIX T'OCY-
JIapCTBEHHOW BJIACTBIO", "BBIPAXKAIOIINX BOJIFO rOoCygapcTaa'
HUT. ).

HMeHHO B TakoM KJIFOYE, MYCTh M C aKLUEHTaMHU, OTpa-
JKAFOLIIUME OCOOYIO FOPUIMYECKYIO JIOTHKY, U B JAHHOW KHUTE
OBLJIO OXapaKTEPH30BAHO CBOMCTBO HOPMATHUBHOCTH MMO3UTHB-
Horo npasa [I. 2. 1—2]. Jla u Ha mpaKTHKe B Ka4eCTBE OTIIPaB-
HOW TOYKH FOPUAMYECKOrO PEryJIHPOBAHMS BOCIPHHUMAKOTCS
Ternepb PUINYECKHEe HOPMbI, B KOTOPBIX 3aKPEIUICHbI THITH-
yeckue ropunudeckue (HaxThl (MPaBOBbIE CUTYAILUH) U THUIIU-
YeCKUe TMOCJENCTBUSI UX HACTYIUICHHs (MPaBOBbIE CPENCTBA,
IOpUINYECKUe KOHCTPYKIIUH, WX MPUHAMJIEKHOCTh B BHUIE
MPABOBOIO MHCTUTYTA K TOMY HJIH HHOMY TMOJPA3AEICHUI0 —
OTpacJjI MpaBa).

Ho Takoe (HOpMaTHBHOE) UCTOJIKOBAHHE MPaBa, HAPSIIY
C OTMEUEHHBIMU CEPbE3HBIMU JTOCTOMHCTBAMH, OJJHOBPEMEH -
HO XapaKTepU3yeTCs CYIIECTBEHHBIMH MHUHYCAMH, Ha TIEp-
BBI B3TJISIT KAXKYIIUMHCS HE OYEHb 3HAYUMBIMU, HO BCE
Oonee u Oonee maromuMu O cebe 3HATH MPU TMOMBITKAX yT-
NyOJIEHHOTO PaCCMOTPEHUS ITPABOBBIX MPOOIIEM.

IIpexxne Bcero — akimeHT Ha "HOpMax" 3aClIOHUN UCXOM-
Hble W MEPBUYHBIC 3JIEMEHTHI MO3UTHUBHOTO MPaBa, KOTOPbIE
JIajld eMy JKu3Hb, 00pa3yrT HadajbHble CJIOM ero "rejma" u
KOTOpbIE Ha MPAaKTHUKE, B 3aBUCUMOCTH OT OCOOEHHOCTEH u
YPOBHSI Pa3BUTHS MO3UTHBHOTO TMpaBa, PeayibHO BbIpaka-
IOT MPAKTHYECKYIO FOPUAMYECKYIO IEeSITeJIbHOCTb. A B 3TOH CBSI-
3 — 3aCJIOHUJI U CJIOKHOE, MHOTOMEPHOE CTPOEHHE TpaBa B
LIEJIOM.
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Benp ropuaudeckne HOpMBI, BOOpaB B cesi MEpBUYHBIC
3JIEMEHTBI IPABOBOM MaTepUH, HE JMIINWIN UX CAMOCTOSITEINb-
HOro OBITHSI M BBICOKOH 3HAYMMOCTH. Mekay TeM IMpu BCe-
obpemIrOIEM Cyryb0 HOPMATHBUCTCKOM TIOAXOME K TMO3UTHB-
HOMY MpaBy 3a (acagoM OPUINYECKUX HOPM HE BUAHO IIEH-
TPaJIbHOIO 3B€HAa B MaTepUH IpaBa C IOCJIEAOBATEIbHO
MIPaBOBOM CTOPOHBI — pPELIEHMs NMPAaBOBOM CHUTyallUH, KOTO-
poe CTajo TPaKTOBATbCS TEOPETUKAMM IpaBa BCEro JHIIb B
BUje "mpuMeHeHUs: HOpM mnpasa”. Mcuesna u3 noss 3peHus u
JUIOb B TMOCJIEAHEE BpEeMs Hadajua Kak-TO 3aA61ims o cede
Kateropust "mpaBoBble cpencTsa”. HOpuanueckue KOHCTPYK-
L[UU, T. € HUX KOMIUIEKCBl, B KOTOPbIX OHM pE€aJibHO CyIlle-
CTBYIOT, OKa3aJlCh OTTECHEHHBbIMU B OTAAJICHHBIN 3aKOYJOK
IOPUINYECKOH MpobieMaTHKU — 3JIEMEHTa, He BCErna K TOMY
xe pukcupyemoro, Oyaro Obl cyrybo TexHHUecKoro odopm-
neHust 3akoHoB. CTPYKTypHBIE Xe moapas3aeieHus (mpaso-
Bble MHCTUTYTBI, OTPACJIM, WHbIE OOLIHOCTH) MpaBa OKa3a-
JIMCh, HATIPOTUB, OJHUM U3 aCMEKTOB OOLINX, OPOH yMO3pHU-
TEeJbHBIX PACCYXXKAEHHUN O CTPOEHHUHU MO3UTHUBHOIO IpaBa.
B nenom okazamuck 3a OOPTOM HAyYHOTO OCMBICJICHUS TIPaBa
CaM MEXaHU3M TPABOBOTO PEryJIUPOBAHUS, CTPYKTYPbI U THITBI
NPABOBOTO PETYJIMPOBAHUS, B TOM YHCIE OOLIE TO3BOJIUTEIb-
HBIH, pa3pelIUTEIbHBIA TUIIBI U T. 1.

IIpu Takoii cyry0O0 HOPMATUBUCTCKOW TPAKTOBKE MO3H-
TUBHOTO MpaBa MCUE3JM U3 MOJ 3pEHMs T€ LUBUIN3ALUOH -
HbIE €r0 OCHOBAHHs, KOTOpbIE B 3TOH paboTe Ha3BaHbI "UM-
nepaTuBamMu LuBWIM3aunn". HanpoTus, BOMpeku caMoi CyTH
STUX HMMIIEPATUBOB, CO3Malach WILTIO3Us (0CO00 yTBEp:KIa-
IOLIAsICsl TIPU JOMUHUPOBAHUM OIHHX JIMIIb MO3UTUBHUCTCKHUX
NPaBOBBIX KOHLEIMIHNI), B COOTBETCTBUU C KOTOPOI OyATO OBI
camu 10 cebe "HOPMBI" — 3TO yXKe U eCTh MOJHOE TOpXKe-
CTBO CBOOOJBI U 0€30MacHOCTHU JIronel. A OTCIOaa — apyras,
eme OoJiee KOBapHAsl M OMAacHas WJUTIO3Us], OMPaBAbIBAIOIAS
NyTEM BO3BEJIMYMBAHUA CAMUX MO ceOe "FopuanuecKux Hopm"
Mr00bIe TOCYAapCTBEHHBIE aKI[UH, TIOPOH aHTHAEMOKpATHYEC-
KHe, THpAHUYECKHUE, JINIIb Obl 3TU aKIMH OQOPMIISIIUCH B
BUJle "ropunnyeckux HopMm", "HOpM 3akoHa".
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Eme onuH MUHYC, OTHOCAIIMNCS K NPaKTUKE HOPUIU-
YECKOM KU3HU, FOCMOACTBYIOLIEMY MPABOBOMY MBbILIJICHUIO.
B cBsi3u ¢ moMuHUpPOBaHMEM HOPMATHUBUCTCKOTO MOAXOAA K
3JIEMEHTaM MPaBOBON NEHCTBUTENBHOCTH IOCJEIHNE KaK Obl
Pa3BEPHYJIUCH B 3ePKaJIbHO OOPATHOM COOTHOLIEHUHU TIO CPaB-
HEHHUIO C WX HCXOMHBIMU CBS3SIMH M TIyOWHHOW JIOTHYECKOH
MOCJIEIOBATEIPHOCTHIO (MCXOAHBIM 3B€HOM B IIETH MPABOBBIX
SIBJICHU BMECTO MPaBOBOH CHUTyalluu CTaja camMa 1o cede
ropuandeckas Hopma). M 310 mpumano ocoOblil, BO MHOTOM
OTOPBaHHBIM OT peaibHON JKW3HHU, COIUAJIBHON M TPaBOBOM,
YMO3PHUTENBHBIN XapakTep BCEMY KOMIUIEKCY HOPUAMYECKUX
SIBJICHUM, a OTCIOAAa U BCEH KOPUIMYECKON TOrMaTHKe, CKOH-
LEHTPUPOBAHHON Temephb "BOKPYT HOPUANYECKUX HOPM" U Ha
"BbIBEZEHUHU'" M3 HUX BCEX HHBIX MPABOBBIX SIBJICHUH (YTO,
HAIMIOMHIO, B HEMAaJIOH Mepe OKa3ajoCh W TMOJIE3HBIM IS OB-
JaeHusl IOPUANYECKUM WHCTPYMEHTapHUeM Ha YpPOBHE Mep-
BUYHBIX MMPABOBBIX 3HaHUIN — "a30yku mpasa").

ITonoGHbIe MUHYCBHI B TIOHUMAHHUH TIPABa MOJYYHIA TE€O-
PETU3UPOBAHHOE TPOJOJDKEHUE B Psiie HAYYHBIX B3TJISIAOB,
HEPEIKO U BO MHOTOM CIIPABEIJIMBO OLEHMBAEMbIX B Kade-
cTBe "y3KOHOpPMAaTHBHBIX" (Hamboyee BBIPA3UTEIBHO — B
yucton Teopur npasa I'. Kenb3ena, ero nociaegosaresieil U B
CBOEOOPA3HOM HIEOJIOTMYECKOM aHTypa)ke — B MapKCUCTC-
KOW TIpaBOBOW Teopuu). B3rAmoB, TYNMHKOBBIX MO CBOEMY
CYLIECTBY W HAy4YHOW MEPCIEeKTHBE, BO MHOIOM (hOpMajnC-
TUYHBIX, & T[JIABHOE — CYIIECTBEHHO OO0eOHsAI0uUX TPaBo,
MPENCTAaBIEHUSI O HEM, MEPEKPBIBAIOIINX MyTh K MOHUMAaHHUIO
COOCTBEHHOW JIOTHKM TPaBa, €ro CMbICJIAa U HA3HAYECHUS], UC-
TUHHO MHUPO3JAHYECKUX TJyOWUH, OTHOCSIIMXCSA K (hyHITaMEH-
TaJIbHBIM Y€JIOBEYECKUM IIeHHOCTsIM. 1 3TO, yBBI, CTano npen-
MOCBUIKOHN, KOTOpasi OTTOPriia TEOPETUKOB MpaBa OT MPABO-
BOH MaTepUH, HACTPOMJIA X HA MOUCK CYTH, CMBIC]IA U TIPE.I-
HA3HAYEHUs MPaBa HANPAMYIO B MeTahU3NYECKUX, METAKOPH -
OUYECKUX LEHHOCTSIX W HJealiaX, YTO U BBI3BAJO MOHCTHUHE
npamMatuueckuii "paspeiB B Hayke" [1. 3. 2].

Ocobo HarmsamHO BCE 3TH MUHYCBHI OOHAPYKMBAIOTCS, KaK
TOJIBKO MbI OT TIPUBBIYHOTO MPABOBOTO MHUPA, XapaKTEPHOTO
1Tl POMaHO-TePMaHCKON (0COOEHHO repMaHCKO) CeMbH Ipa-
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BOBBIX CHUCTEM, MPUIJIANMCS K MPaBy UHBIX rpynim. M He ToJb-
KO K HalMOHaJIbHbIM cucTeMaM ctpaH JlanbHero Boctoka,
UCJIAMCKOTO U MHAYUCTCKOTO MPaBa, HO M K TEPPUTOPUAIIb-
HO M IMBHJIM3ALHUOHHO OJM3KMM HaM HAaLMOHAJbHBIM CHUCTE-
MaM MpaBa aHTJIO-aMEePUKAHCKOW Tpymibl (0011ero, mperneneH-
THOTO TpaBa). IMEHHO TaM, IpH BCEM 3HAUYEHWHU HOPMATHUB-
HOrO crocoba peryiupoBaHUs, BCE K€ LEHTPAJIbHBIM, KIIFO-
YEeBBbIM MMyHKTOM TaKOT'O PEryJIMPOBAHUS OTUETIIMBO BBIIEIIS -
FOTCSI M OCTAIOTCSl HA TIEPBOM MECTE€ UMEHHO "CUTYalHH, Tpe-
Oyrolme mMpaBOBOTO peleHus", caMu 3TH perieHus ¢ Habo-
POM CpeacTB (FOPUIUIECKUX KOHCTPYKIIUI), & BMECTe ¢ HUMHU
HEIOPUIUUECKUX PEryJIsITOPOB, 00ECIEYNBAOIINX COLUAIBHYIO
CUJIy U MOCJENCTBUS 3TUX PEIICHUN.

Benb nake B KJIACCHYECKOM aHTIMICKOM O0IIeM, mpe-
LIEICHTHOM TipaBe, 0e3 KoJieOaHUi OTHOCHMOM BCEMHU CIIEIU-
JIMCTaMHU K MEPEIOBbIM 3aNaIHbIM LIUBUIM3ALUSM, EHTPAIIb-
HOE 3BeHO — 3TO "cyneOHoe perienue nena", oOperaroinee
NpeLeeHTHBIA XapakTep, a BOBce He cama mo cebe "Hop-
Ma", KOTopasi OCTaeTcs Aake "HepasIuyuMon" 1o Tex mop,
NOKa MbI €€ HE BBIWICHHM IMPEHMYIIECTBEHHO MyTeM JIOTH-
YECKUX PACCYKACHHH, TEOPETHIECKUX a0CTpaKLUH.

3, MuHycbl MeToA0JI0rH4ecKoro nopsiaka. Jlpyroe Hera-
THUBHOE IOCJIEACTBUE NMPEUMYLIECTBEHHOTO aKIIEHTa Ha HOp-
Max MPU UCTOJKOBAHWUU MpaBa MMeeT 3HaueHue dpdexra orT
JOMUHUPOBAHUSA, YCIOBHO TOBOPS, 2100AIbHO-AOCMPAKMHO20
muluiienuss (BO MHOTOM OOYCIIOBJIEHHOTO TeTeJIeBCKO-MapK-
COBOI METOOJIOTHEH), KOra OKPY»Karoas HaC JeHCTBUTEb-
HOCTb OKa3bIBAETCSl 3aCEJIEHHONW B OCHOBHOM aOCTPaKTHBIMH
MOHCTPaMH — BJIACTBIO, HOPMaMH, COOCTBEHHOCTBIO, KJIAcC-
CAMH U T. 1.

Bor u mpaBo mpu TakOM MOIXOME OKa3bIBAETCS BCErO
JUIIb "Pa3HOBUIHOCTHIO" COIMABHBIX HOPM — B3IJISAI B He-
MaJiofl CTENeHU MPaBWIbHBIN (M MO PsIAy MyHKTOB IO CHX
op pasjaesisieMblii aBTOPOM 3THX CTPOK), HO BMeECTE C
TEM — TaKOW, KOTOPBIA MpPH ero adCOMIOTH3ALUN OISATh-TaK!
YBOAUT OT NOHUMAHHMS CJIOXKHBIX, OJYAC YHUKAJIbHBIX COLIH-
AJIbHBIX MPOLECCOB, KOTOPBIC MPUBOAT K MOSBIEHUIO Pa3HO-
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obpa3zHbix GopMm U crocoOOB COLUATBHON PEryIsIiU MOBEIe-
HUSI JTFIOAEH.

Ha ypoBHe BBICOKOI aOCTpakiuu MO Psay MyHKTOB IMO-
ne3Ho, ynooHo (u OoJsiee JOCTYNHO OJ151 MTOHUMAHUS, HA YeM
U BBIUTPBIBAIOT TIErejIeBCKHE M MAapKCHUCTCKUE IOTMbI) TaK
TPAaKTOBATh JKU3Hb OOIIECTBA, KOTJA B CUJIy MOTpeOHOCTEN
€e HaJUIeKallel OpraHu3ali KOHCTATUPYETCsl CYIIeCTBOBA-
HHUE HEKOW "CHCTeMbl COLMAIbHBIX HOPM", a MOpalib, MPaBo,
KOpTIOpaTUBHBIE 00pa3oBaHus, OObMAU U TPATUIUHU PaccMar-
pUBaTh B KaueCTBE "Pa3HOBUIHOCTEHN" 3TOM €OUHON CHCTEMBL
Y100HO ¥ TOJIE3HO B TAaKOM KJIFOYEe HA YPOBHE HAYaJIbHOMN
IOPUINYECKON TIOATOTOBKU OCBAaMBAaTh 3JIEMEHTAPHBIE FOPUIU-
YyecKHue 3HaHUs, CBOero pozaa "a30yky mpasa".

Ho Takoii yron 3peHust Ha COLMAbHYIO U MPAaBOBYIO JIEH-
CTBUTEJIbHOCTh HE JOJKEH OBbITh €IUHCTBEHHBIM, TeM 0O-
Jiee OTIpPaBHBIM U BcenomomaromumM. OH He TOMKEH MPUBO-
OUThb K TAKUM XapaKTEPUCTUKAM IpaBa, Koraa Bce GpeHome-
HBI TIpaBa "BBIBOISATCS U3 HOPM" U KOTZa B 3TOU CBSI3U "Tepsi-
eTcsi" UCXOAHOEe M OCHOBHOE B mpaBe (oOecrieueHne TBEPIO-
CTH, ONPEIEJICHHOCTH, TapaHTUPOBAHHOCTH PEIICHHS KU3-
HEHHBIX CHUTyallul, WHbIE TPEeOOBAHUS LIMBUIM3ALUU, O0yC-
JIOBJIMBAKOLIIHE HEOOXOIUMOCTD TTO3UTUBHOIO TTPaBa).

Takoll NMpeuMyIeCTBEHHO HOPMAaTUBUCTCKUI MOIXOJ HE
JOJI’KEH BMECTE C TeM 3aCJIOHSITh TOro OOCTOSITENbCTBA, YTO
YIOMSIHYTBIE COLMAbHBIE (PEHOMEHBI (MOpab, MPaBo, OObI-
Yau ¥ T. J.), PaCCMaTPUBaEMbie BO BCEH WX MOJHOTE, — 3TO
cBOeoOpa3Hble MHOTO(AKTOPHbIE M MHOTO()YHKIIMOHAJbHBIE
SIBJICHUsI, UMEIOIHE CBOIO OCOOYIO MCTOPUIO, T€HETHKY, JIO-
TUKy, CYIIHOCTb M IpenHasHadeHue. Jla, y HUX HU3HA4YaJIbHO
UJTH Ha KaKOW-TO CTAaaUuU PAa3BUTHs BOSHUKAET W MpuodOpeTa-
eT Ooyiblliee WJIM MEHbIlee 3HaYeHUE "MOMEHT HOPMAaTUBHO-
ctu" (4TO M MO3BOJISET MyTeM abCTPAKLIMU MOCTABUTH MX BCE
BMECTE C TMO3UTHUBHBIM TIPABOM B OJIUH Psifi SIBJICEHUN "HOpMa-
TUBHOTO TIOpsiAKa" ¢ KOHCTAaTalMeld BCEro MO3UTHBHOIO, YTO
naet "HopMa"). Ho 3T0, ckaxy ele pa3, HE € JMHCTBEHHAs,
a MOpoil U He camas TJIaBHas MX xapaktepuctuka. M takoro
poda KOHCTaTallus XapaKTepHa IJIT BCeX "Pa3sHOBUIHOCTEH
COIMAJIBHOTO PETYJIMPOBaHUs", B TOM YUCJIe U B OCOOEHHOEe-
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TH — JJIs MOpaju U mpasa. MHaue, mpu cyry0o y3KOHOpMa-
TUBHOM WX TIOHUMaHHH, OCBELIEHHE UX MHOTO(YHKIIHOHAJb-
HOI'0 Ha3HA4YEHMsS] OKa3bIBAETCS OMHOOOKHMM, OOeIHEHHBIM,
NOpOH B 4E€M-TO OYEHb CYIIECTBEHHOM JAake YINEepOHbIM (Kak
3TO U CIYYHJIOCHh, MPH BCEX OYEBUIHBIX MOCTOMHCTBAX, HA
YPOBHE Y3KOHOPMATUBHOH, Cyry00 MOrMaTH4YecKOW TPaKTOB-
KU TIPaBa).

4. O HOpMAaX U HOPMATHUBHBIX 00001eHUsIX B HpaBe. [Ipu
BCEX MHUHYCaX y3KOHOPMATHUBHOTO MOIXona K TpaBy (OIHO-
CTOPOHHETO M B 4eM-TO ymepOHOro naxe ¢ cyry0o mpaBo-
BBIX MO3HMIUN U TeM Oojiee MO3HUIMNA METOMOJIOTHYECKHX ), He
Oynem BCe ke YImyCKaThb W3 MOJis 3PEHUs JOCTOMHCTBA HOP-
MATHBHBIX Ha4aJl MPaBa, €ro CBOHCTBA BBICOKOI'O MOPSIKA —
HOPMATHUBHOCTH, UMEIOIIEr0 UMEHHO B MPaBe XapakTep BCe-
001IHOCTH, 0011e00s3aTETLHOCTH.

Jleno He TOJBKO B TOM, YTO pacCMaTPHBAE€MOE CBOM-
CTBO 3HAMEHYET CBOEro poja "mepeBopoT" B COAEpPKAHUU
npaBa, KOraa UMEHHO "HOPMBI", MPUTOM HOPMbI 00IIe00si3a-
TeJIbHbIe, BIOJHE OOOCHOBAHHO 3aHSJIU B €ro CONEpPKaHUU
Beaymue no3uuuu. M He TONbKO, HaTO AO00AaBUTH, B TOM,
YTO B HOPMATHBHOCTHU MPABA YK€ PA3JIMYUMbI €r0 IIyOOKHe
coluaibHble (YHKIUHU, BbIpaKAKOIIKue "TJIaBHbIE MMITePAaTH-
Bbl" nuBUIM3anuu. HopMaTuBHOCTH, €ClIM K TOMY JKE€ OHa
BbIpA’K€HA B HOPMax 3akoHa, TpeOyeT K ceOe MOBBIIIEHHOTO
BHHUMAaHUSI el1le C OJTHOH CTOPOHBI.

Hopma — 3T0 061yee mipaBuyio (STAJNOH, KPUTEPHId) TMO-
BeneHus moAen. [Iockonpky B OTHOLIEHUH HOPM MpaBa peyb
HUIeT He O "HOPMATUBHOCTH"' B CMBICJIE HOPMAJbHOCTH, 3a-
KOHOMEPHOCTU T€X WJIM MHBIX MOCTYMKOB, OTHOIICHHH (YTO
TOXE BEChMa CYIIECTBEHHO U JOJIKHO MOCTOSHHO HAXOMUTHCS
B IOJIE 3PEHHsI HAyKH), TO caMO Mo cede 3TO MmpaBmIIo, 3aK-
perUieHHOe, MOMYCTHM, B 3aKOHOMATEJIBbHOM IOKYMEHTE, IO-
TOMY U sIBJiseTCs "0oOmuM", 4TO MpencTaBiseT coOOl H3Bec-
THOE 0000wenue. Jla nputoM — Takue 0OOOIIEHUS, KOTOpPbIE
BOILTH B CaMy IJIOTh MO3UTHBHOIO MPaBa, €ro CoaepkaHue
U, CJIEOBATENIbHO, CTAJIN 00BbeKMUBHOU 'peanbHOCmbIO.

Baumanne — 00 o0 menue! To ects UTOr MBICIH-
TCJIBHOU OMEPALUH, B PE3YABTATEC KOTOPOH M3 HCCKOJIBKUX,
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yalie BCero — MHOXKECTBA WHAMBHUIYAIbHBIX CIIy4aeB, 3aT-
ParMBAOIINX MOBENAECHHUE JIFOACH, MBICJIEHHO YCTPAHSIOTCS UX
ocoOble, UHAUBHAYATbHbIE MPHU3HAKH, a U3 MPUCYIIHX UM
MOBTOPSIOIINXCS, €AUHBIX YePT CO3MAaeTCsl MPaBUIIO O AOJ-
JKHOM WJTH JTO3BOJIEHHOM moBeneHun. K Tomy ke ¢ pacyeTom
Ha Oynyinee, Ha "HaBcerma', CTajio OBITb, C 3JEMEHTaAMH
MPOTHO3a, MPENBUASCHUS W BOJIEH HAa TO, YTO "TONBKO TaK H
noJKkHO ObITE". U BCe 3TO, CKaxy elne pas, BXOIUT B JKU3Hb
JII0/1e B MOAJIMHHON AEHCTBUTEIBHOCTH, PEAJIbHO CYLIECTBY-
IOIIUMH (PaKTaMH.

JlonycTuM, Cyabsi IPU OTCYTCTBUH HA OTOT CYET KAKHX-
00 CIOXKHUBIIUXCA OOBIMAEB UM 3aKOHOIOJIOKEHUH TPUHSLI,
PYKOBOJACTBYSICh 3[PaBbIM CMBICJIOM, Pa30BOE, WHIAUBHIYAJb-
Hoe pemenue: "Bemu, nomydenHbie Mropem mo moroBopy ¢
Onerom, 3aKJIIOYEHHOMY B MapTe CEro roja, SBJISIOTCS ero
coOcTBeHHOCTBIO". CHTyalusi MOBTOPHUIIACH YK€ C APYTHMH
JUIAMHU U B WHOE Bpemsi. [IoToM — ¢ HOBBIMH YYaCTHUKAMHU
eme pas. M Bor ¢opmynupyeTcs mpaBuiio. "BCSIKOE JIUIIO,
TIOJTYYHUBIIIEE TIO JOTOBOPY MMYIIECTBO, CTAHOBUTCS COOCTBEH-
HUKOM 3TOro umymectsa". [IpudyeM TyT ke NPUXOIUTCS BHE-
CTU HOBBIM 000OMmaromuii 3eMeHT (yKa3aTb B 0000IIEHHOM
BUJE TO, YTO B MHAMUBUAYAJIBLHOM CJy4ae MPOCTO MMEJOCHh B
BUJY: TMOJIyYeHHE UMYIIECTBA "B MOPSAKE €ro OTUyKACHUI"),
n00 MMYIIEeCTBO MOKET OBITh MEpPeaaHO M BO BPEMEHHOE
MOJIb30BAHKE, HATIPUMEDP, B apeHny. Tak Ha OCHOBE MOBTOPSI-
IOLIUXCS CUTYaLUH Aenaetrcst 0000IIeHne, KOTOPOe CTAHOBUTCS
CBOEr0 pOIa THUIOBBIM pElIeHHeM, OOIMUM MPAaBHJIOM Ha Ha-
crositee W Oyaymque BpeMeHAa — HOPMOW U, CTalio OBbITh,
npenacTaBisieT coOol HopmamusHoe 00606ujeHUe, KOTOPOe Te-
nepb NeWCTBYET U BOCIIPUHUMAETCS KaK HempeOKHbIN (pakT
JNEUCTBUTEBHOCTH.

YpoBeHb 0000IIEHNI ¢ Y4ETOM HHBIX THUIOBBIX CHTYaIlHi
MO3KET OBITh TIOBBIIIEH. B 0coOeHHOCTH mpu (hOpMYTUPOBAHUN
HOPM B 3akOHax. Hampumep, B mpolecce MpaBOTBOPUYECTBA
MPUHSATO BO BHUMAHUE, YTO UMYIIECTBO MOXKET OBITh MOJIy-
YEHO JILIOM B MOpsiiKe HacienoBaHusi. M Torma, OmsiThb-Taku
MyTeM HOPMAaTUBHOro 00O00IIeHus, co3maercs Hopma Oolee
ob1mero xapakrepa: "BCSIKOE JUIO, MOJYYHBIIEE UMYIIECTBO
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Mo IOpUANYeCKr O(QOPMIICHHBIM OCHOBAaHUSM, SIBJISIETCS COO-
CTBEHHUKOM 3TOro umymecta". W Tak nmanee, BIJIOTH 1O
BbIPaOOTKH (HOPMYJT CAMOrO BBICOKOTO OOOOIIAKOIIEro Mopsi-
Ka, KacCaloIUXCsl OTHAENbHBIX JeTajiell mpuoOpeTeHus mpasa
cobcTBeHHOCTH. Hampumep, Takoi aerand, KOTopas 3aKper-
neHa B cT. 223 'K P®: "npaBo coOCTBEHHOCTH y mpuodpeTa-
TEJIsl BEUIM MO JOTOBOPY BO3ZHUKAET C MOMEHTA €€ IMepenayu,
€CJIM HUHOE He TIPEIyCMOTPEHO 3aKOHOM HJIH JJOTOBOpOM".

Hrak, mony4daeTrcsi, 4TO HE TOJBKO peEIleHHe MPaBOBOM
curyauuu (mena) mpencraBiisieT cOOOW MBICIUTENBLHYIO Ore-
pauuio, MPOsIBJIEHUE PAlMOHAJIBHBIX Hayall, pa3yma, HO U
CaMO TIO3UTHUBHOE MPABO, BLIPAKEHHOE B MPABOBBIX Cpel-
CTBaX, HOPUAMYECKUX KOHCTPYKLUSAX, CTPYKTYPHBIX TMOIpa3s-
JENeHUSIX, TMOJIyYMBIINX HOPMATUBHOE BBIPAKEHHE, — 3TO
TaKXKe MPOAYKT MBICJUTEbHBIX OMEpPaNil BEChbMa CIIOMKHO-
ro, BHICOKOTO MOPSAAKA — HOPMATHUBHBIX O0OOIIEHUN.
Jla eme ¢ CyIIeCTBEHHBIMH MOMEHTAMH MPEIBUIACHUS, TPO-
THO3a M HALIEIEHHOCTBIO HA MPEAENbHYI0 Pa3yMHOCTh U OKOH-
Y4aTeJIbHOCTh TMOJ00HOr0 O00O0OIIEHHS] MPOrHOCTUYECKOTO I10-
psiaka. 3amoOMHUM 3TOT MOMEHT. OH OKa)KETCSl BeChbMa CyIIe-
CTBEHHBIM ISl MOHUMAaHWS OCOOEHHOCTEH MO3UTHBHOTO
npasa.

3Hauenue "abOcTpakiuit" B chepe HOPUIAMNUECKON MaTe-
PUH 3aME€YEHO HayKoOH yke AaBHO. HO onsiTb-Taku, Kak U B
OTHOIIEHUU OPUANYECKUX KOHCTPYKIUH, OHU TPAKTOBAJIUCH
U 1o OoJbieli 4acTH TPAKTYIOTCS A0 CHX MOP BCEro JIHUIIb
B KAQ4eCTBE 3JIEMEHTAa OAHOW JIUIIb "FOPUANYECKOU TEXHHU-
K1'", UMEIOIel B OCHOBHOM 3Ha4YeHHE B 3aKOHOIMOIATOTOBHU-
TEeNbHBIX paboTrax, mpu (GOPMYyJIUPOBAHUM IOPUAUIESCKHUX
HOPM B TekcTax 3akoHOB ("abcTpakTHbii" u "kasyucruuec-
Kuit" crocoObl M3JI0KEHHUsST MPAaBOBOrO MaTepuana). Mexny
TeM HOpMaTHBHbIE 00001eHus ("abCTpakTHBIM Crocod M3JI0-
J)KeHHUs") — 3TO HE HEYTO BHEIHEE IO OTHOIIEHWIO K Ipa-
BOBOMY MaTepuay, HEKHi MpocTo "crmocod u3jokeHus", a
TaK ke, KaKk U IPUIUYECKHe KOHCTPYKLUU, CAMO COOepHCa-
nie TIO3UTUBHOTO TpaBa, CYLIECTBEHHAs CTOPOHA €ro opra-
HU3AIUH, KACAKOINAsiCs K TOMY K€ MO3WTHUBHOrO IpaBa Ha
BEChbMa BBICOKUX CTAUSAX €r0 Pa3BUTHSI.
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§ 6. Unen n npruHIMIBI

1. O npaBoBbIx uaesx. OObBIYHO MPABOBLIE HIEH TOHU
MAITCS B HayKe, B MPAKTUKE IOPUCIPYISHINN KaK HEKUe
"MPOCTO UIACOJOTHYECKHE TTOJIOKEHUS", KATErOPUH MPABOCO3
HaHMSI, KOTOPbIE BbIPAXKAIOT MOCTYJIAThI KaKOi-TO hunocod
CKOMH, MOJUTUYECKON WJIN MPaBOBOW NJOKTpUHBI. UMEHHO Ta
KOTO poja UAEH B YCIOBHSX, KOTAA Mpou3omen "pa3pbis”
MEXKY FOPUANYECKUM MO3UTUBU3MOM U (ujiocodueii npasa,
CTAHOBSITCSI OCHOBOW HEMaJIoTo urciia Gprnocodckux u couu
OJIOTMYECKUX KOHIIETIINI B 00JIaCTH mpaBa.

Mexnay TeéM MeCTO U pPOoJib NMPABOBBIX HUAEH B HOPUAUYEC-
KO 00JIaCTH B MPUHIIUIIE HHBIE.

Conp BOMpoOCa B TOM, YTO, MPOBOJS CTPOTHE Pa3TUUMS
MEXKy MPAaBOM M TPABOCO3HAHHEM, CIIENYET B TO K€ BPeMs
BUJIETh, YTO MPABOCO3HAHUE KaK sIBJIEHHE CYyOBEKTHBHOTO
MOpsIIKa HEe TOJBKO TECHO U MHOTOOOpPa3HO B3aUMOIEHCTBY -
€T C MPaBOM Kak OOBEKTHBHPOBAHHBIM (MHCTUTYLHMOHHBIM)
oOpa3oBaHUEM, HO U HEPENKO B MPOLECCE PEryJSIUN B W3-
BECTHOW Mepe BBIXOAWT ¢ HUM Ha OJHY IUIOCKOCTh U HaKe
MPOHUKAET B CaMOE ero IMmioTh, coaep:kanue. Tem Oojee 4TO
M CaMO TMPaBO UMEET "BTOPYIO UIIOCTACh" — BKJIFOYAET Hep-
ThI TYXOBHOTO, [IEHHOCTHOTO SIBJICHUSI.

2. IIpaBoBBIe HAEH H NO3UTHBHOE NIpaBo. M neno He
TOJIBKO B TOM, 4TO B MPAKTUKE OPUCTIPYIASHIUUA MOTYT OBITh
HaliIeHbl TPUMEPBI U TOTO, KaK TO UJIK HHOE TMOJIOKEHUE,
BbIpaOOTaHHOE HAYKOH, OTpabOTaHO B XO/€ 3aKOHOMOATOTO
BUTEJIbHBIX Pa0OT B BUAE KPATKOW HOPMATUBHOU (HOPMYJIbI-
MPUHIMIA ¥ B TAKOM BHUE BBEJIEHO B TEKCT 3aKOHA, MO 0OJb
nIei 4acT — KOIUu(PUIMPOBAHHOTO (TIaBHBIM 00pa30oM KOH
CTUTYLIMOHHOTO, MHOTO ()YHIaMEHTaJIbHOTO KOnupUIrpoBaH
HOT'O JOKYMEHTA, TAKOBBI, HANPUMEP, KOHCTUTYIIUOHHBIE
TOJIOKEHUS O "pa3aeNieHun BiacTen", mMOoJOKEHHUs YroJoB
HBIX KOJIEKCOB O "BUHE" U Op.).

I'maBHOE 3aKJIFOYAETCSI B TOM, YTO HPABOGble UOCU U3HA-
YaIbHO NPedBIBAIOM 8 IPUOUYECKON MAMePUU, BBIPAKEHHON
B 3aKOHAaX, CYAeOHBIX PELICHUSX, UHBIX OPUIUYECKUX pea-
nusax. OHM U3HAYaIbHO "PONMIIUCE" B CAMOH MPaBOBOM MaTe-
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pUM U MMEHHO TaM pPacTBOPEHBbI , "CHpsTaHbl", SBIAIOTCS
HEOTHEMJIEMbIMH, OPraHMYECKUMHU 3JIEMEHTaMU CaMOro CO-
nep>kaHus mpasa. [IpuueM HE3aBHCHMO OT TOTO, MOHSTHI JIH
OHM MMEHHO Kak "uneu" mpaBoBelaMU-TIPAKTUKAMH, HayKOH,
BBIICJISIFOTCS] JTU OHU B KAQ4€CTBE M3BECTHBIX TYXOBHBIX, UH-
TEJJIEKTYalbHbIX Hauall, 3aKperyieHbl JIU B TEeKCTaxX 3aKOHOB
B BHUJI€ HOPM-TIPHHUMIIOB. He3aBUCHUMO OT BCEro 3TOro MMeH-
HO TIPABOBBIE MJIEU MOTYT OBbITh OXapaKTePU30BaHBI B Kaye-
CTBE Camoil cymu, YeHmpaibHO20 36eHd 10PUOUYECKOIll opea-
HUsayuu (6Hympenueii popmsl) npasoeoco mamepuara —
CBOEro poaa "CTepkHs" HOPUAMYECKUX KOHCTPYKIHH, "H310-
MUHKH" TOTO WJIM MHOTO CTPYKTYPHOT'O MOJPA3AEIICHUs Tpa-
Ba, TOTO, YTO B FOPUAMYECKON HayKe HEpeaKo 0003HaYaeTCs
B BUJE "PUHLMMNOB OoTpacnu", "Hadan" MaHHOW OTpaciu 3a-
KOHOAATENbCTBA WM JIaXke OCOOEHHOCTEH '"MeToma peryiiu-
posanus". M Toro, 4To B IOpUAMYECKHUX CHCTEMax aHIJO-aMe-
PUKAHCKOTO TUIA M SIBJIIETCS] CYThIO NMPELIEACHTOB, PUoOpe-
TAOUIUX XapakTep PUANIECKUX HOPM.

MOXHO YBEpPEHHO MPEINOJOKHUTh, YTO YIOMSHYThIE
OCHOBOIOJIAralolINe MPaBOBble UEH MTOTOMY U IPOPBIBAIOTCS
B UHYIO, Ka3aJI0Ch Obl, THOPOAHYIO Ul HUX CPeoy — B Camo
OOBEKTUBHOE MPABO (XOTS OHO B PAa3BUTOM BHUJAE YK€ B He-
MaJIoll Mepe mpencrasisier coboli 0ObEeKTHBUPOBAHHBIE HOP-
MaTHBHBIE OOOOIIEHHs), YTO MPaBOBBIE UAEU Kak Obl mpen-
Ha3HAYEeHBI JJI1 3aXBaTa B OOBEKTUBHOM NPABE LEHTPAIBHO-
ro MecTa, ero KOMaHgHoOro orceka. M mpoucxomut nogoOHbIH
3axBaT 10 TOM NPUYUHE, YTO UJEU U3BECTHOrO poja:

AU60 AKKYMYJUPYIOT, NMEPEBOAST Ha SI3bIK IPABOBBIX
KaTeropui W MPEACTABJISIOT B KOHLEHTPUPOBAHHOM BHJE Ma-
TepUAJIbHBIC, NYXOBHBbIE, HPABCTBCHHbIC Havajga AAHHOTO
o0mIecTBa, 3aJI0KEHHbIE B €r0 CTPOE MHTEJUIEKTYyalbHO-LIEH-
HOCTHBIE YCTAHOBKHU U TCH/ICHLINH;

JU60 BBIPAKAIOT Y3KOKJIACCOBBIC, I'PYMIIOBbIE, STHUYEC-
KM€ YCTAHOBKM WIH Aake (Kak 3TO CIy4YUJIOCh B 00iacTu
KOMMYHUCTHYECKOH HICOJIOTUH) Y3KOIOKTPUHEPCKYIO (hUIIO-
co(CKyI0 KOHILETILUIO, KOTOpasi HaleJIeHa Ha TO, YTOOBI MO-
IBITATHCS TOMYMHUTL ceOe BCIO MPABOBYIO MATEPHIO, a uepes
HEe U PEasbHyI0 AE€HCTBUTEIBHOCTD.
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VYkazaHHbIC TPAaBOBBIE HIEH CTAHOBSTCS CBOEro pojaa
BU3UTHOW KapTOYKOH mpaBa gaHHOro oOmectBa. OHU U pe-
aTbHO BBICTYMAIOT B KAYECTBE OMPEIEISIOMEro Gpakropa ais
BCEX NPYTHX CJIO€B MPABOBOM MAaTEPUM, MPEXKIE BCEro s
MPABOBOTO COMAEPKAHUS FOPUAMYECKON CHCTEMbI, BIUSIOT Ha
XapaKTep, COCTaB U coAeprkaHue CyOBEeKTUBHBIX MpaB, Ha
UX COOTHOIIEHHE C OOS3aHHOCTSIMU, 3alPETaMU, OTBETCTBEH-
HOCTBIO, HA UX MECTO BO BCEH MpaBOBOM MHDPPACTPYKTYypE,
UX PeajbHOCTh, 00eCeueHHOCTh, 3AlUIIEHHOCTh U T. 1.

[IpumedaTenbHO, YTO LEHTpPAJIbHBIE TMPABOBBIC HIEH
IOPUANYECKON CHUCTEMbI BIIUSIIOT Ja)Ke Ha JOrMy mpaBa (Ha-
nmpuMep, Ha TO, B KaKOH Mepe pacrpOCTPaHEHbl U Ha KaKUX
y4acTKax Mpasa HCIMOJB3YIOTCS HEOMpPENeIeHHBIE MO Comep-
JKAHUIO TPABOBBIC YCTAHOBJICHHS, HACKOIBKO LIUPOKO BKJIFO-
YAIOTCSl B IOPUAMYECKHUE TEKCThl NEeKJapaTUBHbIC "HOPMBI",
KaKOBa HAMPaBJIEHHOCTb OLIEHOYHBIX HOPM U JIp. ).

3. IlpaBoBbIe HaeH U 0COOEHHOCTH MO3UTHBHOIO HPaBAa.
IIpu3HaHKe M3BECTHBIX MPABOBBIX HAEH COCTABHOW YacCThIO
caMoOii 0OOBEKTHBUPOBAHHON MaTepHHu IpaBa (HaAy4dHOE IOJIO-
JKEHUE, TIPU BCEH €ro mapaJoKCajlbHOCTH 3HAYMMOE CaMO IO
cebe') mO3BONSIET NATb YIUIYOICHHYIO TPAKTOBKY Psily BEChMa
TEOPETUYECKH U MPAKTHYECKH 3HAYMMBIX mpodjeM. B Tom
4yuCce TaKuM, Kak mpobiiemMa mpoOeNnbHOCTH MpaBa M 3HAYe-
HUS IOPUANYECKON CHCTEMBbl KaK HOCUTEJSI M3BECTHBIX HJIE€O-
JIOTUYECKHUX LICHHOCTEN.

IMpobnema mpoOenbHOCTHU MpaBa, BECbMa Cylle-
CTBEHHAsl B CyJAe0OHON MPaKTHUKE, A0 HbIHEIIHErO0 BPEMEHU IO
OOJIbIIel YaCTH MOHUMAETCS Y3KOIOIMATUYECKH, T. €. JIUIIb B
TOM OTHOLIEHUH, 3aIMOJTHEHO WJIM HET BCE MPOCTPAHCTBO HOP-
MAaTHUBHOI perjaMeHTaluy JaHHOTO y4acTKa COLUANbHON Aei-
CTBUTEJIPHOCTA KOHKPETH3UPOBAHHBIMU HOPUIMUECKHUMH HOp-
MaM#, HOPMaMH 3aKOHA, MO3BOJISTIOIIUMH IO Ka’KIOMY BOTI-
POCY OMpeneauTh TOYHYIO "BOJIO 3aKOHOAATENs "

" TIoMHMO HHBIX MOMEHTOB CYTy0O IOPHIMYECKOTO MOPSIKA, MPEICTABIIA-
€TCS BEChMA CYIUCCTBEHHBIM TO OOCTOSTCIBCTBO, YTO HMEHHO 4YCpe3 Ipa-
BOBBIC MICH B CAMOM COJCPKAHHMH MO3MTHBHOTO IIPABA MOKET HANTH aacK-
BATHOC OTPAKCHHE OVX 06ULeCmEeHH020 U IKOHOMUYecko2o buimus. Ha
HE00X0IUMOCTH Takoro "oTpakeHusa" aeiact akueHt O. IIneHraep, KOTo-
PBIi MOJATACT, YTO B OTHOIICHHH YACTHOIO INPAaBa JAHHBIH MOMCHT "OBLI
COBCPIICHHO ynyIicH u3 Buay" (cM.: [llnenznep O. Yxaz. cou. T. 2. C. 82—S83).
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Mexny Tem, maxke He mokumasi chepy U UMIEPAaTUBbBI
IOPUINYECKOH TOTMAaTUKH, CJIEAYeT HE 3aMbIKaTbCs yKa3aH-
HBIM Y3KOJOTMaTHYECKHM IOCTYJIaTOM (peajbHO B IOJHOMN
Mepe HHUKOT/Ia He OCYIIECTBUMbBIM) M OTaBaTh OTYET B TOM,
9TO Operiy B Mojie KOHKPETU3UPOBAHHBIX HOPMATHUBHBIX I10-
JIO’KEHUH BO MHOTOM 3aITOJIHSFOTCS MPABOBbIMH HIESMHU, B
TOM YHCJI€ WACSIMH FOPUANYECKHX KOHCTPYKIIHM, MHBIX FOPH-
nudeckux (HOpM, Tak UM MHA4YE BBIPAXKEHHBIX B JEHCTBYIO-
[UX FOPUANYECKUX HOpMax. M1 MMEHHO OHHM, TPABOBbIE HJIEH,
obOpasyroT Haubojee MIyOOKHI CIIOH MPaBOBOM MaTEPHH, €ro
o0ILIyr0 OCHOBY. A 3TO UMEET CYIIEeCTBEHHOE 3HAYeHHE He
TOJIbKO JIJIsl TOJIKOBAHHSI IEMCTBYIOINErO MpaBa B OTHOLIECHUU
Te€X WM WHBIX KM3HEHHBIX CUTYyaIlWil, HO U 151 000CHOBA-
HHUSI COBPEMEHHOI'O BHIEHHS MPOOENBbHOCTH MpaBa, BbIpajka-
IOIIETO MPUHIMITUAJIBHO BaXKHBIE HAMPABJIEHUS COBPEMEHHO-
r0 MHPOBOT'O TIPaBOBOIO Pa3BHUTHSI.

B 3T0ii ¢Bsi3u XOTENOCH OBl MPHUBJIEYh BHUMAHKUE K HAy4-
HBbIM B3TJIIIaM W3BECTHOTO TpaBoBena XybOepa, ommparomie-
rocsi Ha JOCTYKEHHsI IIBEHLIAPCKOTO TPAKIAHCKOTO 3aKOHO-
natenbcTBa. I1o MHeHHuto XyOepa, BO3MOKHOCTH, MPENOCTaB-
JeHHbIe CyAbsM wiBeHuapckuM 'K, He TOJbKO BBIXOIAT 3a
npeneabl TPAIUIIMOHHO MOHHMAEMOTO TOJKOBAaHHUS 3aKOHA,
HO, 0oJiee TOrO, MOJUKHBI TIOHHMATHCS KaK HEYTO TaKOE, YTO
BOOOINE HE MOJDKHO OBbITh CKOBAHO JOKTPUHOW TOJKOBAHUS.
OtBeuasi Ha COMHeHHs1 B OyATo OBl upe3mepHOil "cBoboxe
cyapu", KOTOPOMY 3aKOH MO3BOJISIET peIllaTh JIENO Tak, Kak
"ecnmu Obl OH Obut 3akoHomarenem" (cr. 1 T'K Illseitnapun),
XyOep BrojHe OOOCHOBAHHO CYUTAET, YTO CYAbsl ObLI Obl
naxe "Oojyee cBOOOIEH, YeM CEroiHs, KOoraa OT Hero Tpedy-
IOT BCE U BCSI BBIBOJUTD M3 3aKOHA, AaXKe €CIIH 3TO CBSI3aHO
C COMHMTEJIbHBIM MCKYCCTBOM TOJIKOBaHUA. ['opa3no nocToi-
Hee KCIIOJTHSIET OH CBOM OOSI3aHHOCTH, KOTTIa OT HErO He Tpe-
OyIOT CO3MaHHsI TAKUX COMHHTENbHBIX MieneBpoB. OH MOKEeH
Oymer Mpu3HATh, YTO MHUCAHOE MPABO HMEET MPOOENbI, KO-
TOpbIE€ HENB3sl 3aMOJHUTh TOJKOBaHHEM. M Kak TONBKO OH
3TO MPHU3HAET, OH OyJeT MPUHMMATh PElIeHHE, UCXOMs He
u3 OecrpoOeNbHOCTH 3aKOHA, a U3 OecHpobeIbHOCHIU NPAso-
nopsioka 6 yenom (kypcus moit. —C. A). U paspaboraer mpaBo-
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BOH NPHHIINI, KOTOPBI OH KaK 3aKOHOJATENb CTajl Obl CUU-
TaTh He NPOTUBOpEHAIIMM BCEM OCTANLHBIM HOPMaM K NpHH-
unaM npasonopsiaka" . becnpodenbHOCTD ke [paBONOpsi KA
B LIEJIOM XapakTepusyeTcs Kak pa3 Tem, 4To "Teno" neii-
CTBYIOIIETO MpaBa 0Opa3ylT He TOJNBKO CaMu MO cede KOHK-
peTU3NpOBaHHbIE IOPUAUYECKIE HOPMBL, HO U JieXKallhe B
UX OCHOBE U "MPOHM3BIBAOIINE" UX IPABOBBIE UJIEH.

ABTOpBI, OOpaTHBIINE BHHUMaHUE HA MPUBEACHHOE Mep-
CIEKTUBHOE Hay4yHOE BO33PEHHE, TOBOPSAT O HEM B COIMOCTAaB-
JIEHUU C OLEHKOM IepMaHCKOro Ipa’kAaHCKOTrO 3aKOHOAATelNb-
crBa (I'epmanckoe rpaxnaHckoe ynokenne — ITY) kak ob
onbiTe IlIBelinapuu, KOTOPEIN "AacT BO3MOXKHOCTb IMOHSTH U
OLIEHUTb MPOLIECC MOCTENEHHOro Pa3BUTHUS CyAbeil HOpM 3a-
KOHa, c(hOPMYJIMPOBAHHBIX B JOBOJBHO OOIEeM BHUe", Mpu-
4eM Noj00Hasi OLIEHKA, TYMAIOT aBTOPbI, "'MOMOXKET YBHIETb,
YTO TaKOM MOAXON HE MPEeICTaBJseT OMAacHOCTHU AJisl MpaBo-
BOW CTa0MJIbHOCTH, TaK IMyTraBIIeH aBTOpOB ITY, Bocnuran-
HBIX B TPAJULUSAX PABOBOr0 MNO3UTHUBHU3MA"

Hapsiny ¢ tem, 4ro mpaBoBble Hieu MoryT 3aMOJIHATh
"mycTOTHI" MHUCAHOTO MpaBa, HE MEHee 3HaUYMMO B paccMmart-
pUBa€MOM OTHOIIEHUU U TO, YTO U3BECTHBIE IIPABOBBIE UAEU
(B cocTaBe HOpMATHBHBIX 000OMIEHHIT) MOTYT MPSIMO BXOIHUTh
BIPAaBOBYK CHCTEMY, B caMy OOBEKTHBUPOBAHHYIO
MaTepHIO IpaBa, €ro A0rmy.

Jlymaetcsi, BecbMa BIleuaTJsIOlee 3HaUeHHE MPABOBbIX
uzael, MpUTOM UAel, BbIPAXKEHHBIX HETNOCPEICTBEHHO B IOpU-
OUYEeCKOW JOorMe — B CaMOH TKaHH, Ka3aJloch Obl, Cyry0o
JOTMAaTUYECKUX XUTPOCIUIETEHUH IOPUANYECKUX HOPM U NPUH-
LUIOB, NPOAEMOHCTPUPOBAJIO TOJIBKO 4TO ynomsinytoe I T'Y.

Jeno B TOM, 4TO aOCTpPaKTHbBIE, KA3aJI0Ch Obl, aOCOIOT-
HO JajJieKue OT MOJUTUKU U HIEOJIOTUH, BHEIIHE CXOJacTU-
4eCKH€ KOHCTPYKLUHU U TMOCTPOCHMSI 3TOr0 KOPUANUYECKOrO
IIeIeBpa HEMELKOW FOPHUCIPYASHLIMH MOJCITYIHO, B TITyOMHAX
COAEPKAIMXCS B YJIOKEHUH NIPABOBBIX UJI€H OTPaKAJIU I1e-

U Huber. Schweizerisches Civilgesetzbuch, Erlauterungen zum Vorentwurf,
. 37 (uur. no: [{eaiicepm K., Kémy X. Yxa3. cou. T. 1. C. 269).
Ueaueepm K., Kemy X. Vxa3. cou. T. 1. C. 269—270.
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penoByro uaeoJoruro koHna XIX B. — B3MISAABI THOEpaTbHON
Oyp:Kya3uu TOrO BPEMEHH.

U BOT TyT, B OTBET Ha TO HENOYMEHHE, KOTOPOE CJIbl-
IINTCS B PACCYKIEHHUSAX HaKe€ CO CTOPOHBI TIYOOKHX COBpeE-
MEHHBIX HCCIIEAOBATENEH, CIPallMBAOIINX "KaK MOTJIO CIy-
yuthes, 4To ITY cyMeno mepexuTbh BCe MOJIUTHYECKHE,
SKOHOMHMYECKHE M COLMajJbHble KPU3HChI HOBEHIIel repmaH-
CKOM HCTOpHMHM, BKJIOYas W MOJIHOE H3BpallleHHe MPaBOBOM
JKU3HU B MEPHUOJ TMTJIepU3Ma, U COXPAHUTHCS MOUTHU B HEU3-
MeHHOM Buae"', ecTh, Ha MO B3IIIAJ, BIIONHE aAeKBATHBIE
apryMEHTBI, YOenuTeNbHbIE PE30HBI. A TOTOMY, CIEAYeT OT-
BETUTH, 3TO "MOTJIO CIy4YUThCs", uTO mpaBoBbie uneu [TY
u TeM Ooyiee MX MHPOBO33pEHUYECKHH "moarekct" — nube-
panbHble BO33peHHs: koHUa XIX B., okazajauch "CHpsiTAHHBI-
Mu" B IOPUAMYECKON TEXHUKE B, Ka3ajoChb ObI, 3aCKOPY3JIOH
"topunnyeckoit cxonactuke". M To 0OCTOATENBCTBO, YTO BO
BCEH 3TONW AOTMATHYECKOW KPYrOBEPTH KPOKTCS B3pBLIBHbBIE
ueH, MPUHLUIBI U [EHHOCTH UCTHHHOIrO Judepanu3ma, 1o
BCEM JAaHHBIM, U B TOJIOBY HE MOTIJIO NPUITH MapTUHHBIM OOH-
3aM U uaeosoraMm Hauuctckoro peixa. Ho ectp 4to-TO OT
OOOpPBIX Havaj HbIHEIIHEH 3TOXU U CyAbOBI YEJIOBEYECTBA B
TOM (pakTe, UYTO 3TU HMIEH, NMPUHLUIBI U LEHHOCTH JHOepa-
au3Ma, AOJTHe rojbl "npemaBline" B FOPUAUYECKON cxonac-
THKe, TOTYaC Xe cpaboTranu, Kak TOJbKO I'epmMaHus BO BTO-
poii mojoBuHe 50-X rr. ocBOOOAMIACH OT pekuMa (pammnzma
U, COOOpa3HO MPOAYMAaHHOW pedhOopMATOPCKON MOJIUTHKE,
BCTaJla Ha MyTh (POPMHUPOBAHUS COBPEMEHHOI'O TPaKIAHCKO-
ro o0mecTBa ¢ BbICOKOPA3BUTOW MOCTUHIYCTPHAIBHOH 3KO-
HOMHKOW U BBICOKOW NMPAaBOBOU KYJIBTYPOH.

Heuto moxoxkee Mo HEKOTOPBIM HCXOAHBIM peaju-
SIM TIPOU30LIJIO U B coBeTckoll Poccun. M TyT kOMMyHUCTH-
YeCKHe BOXAM M UX HACOJIOTH, IpenasB aHademe yacTHOE
IIPaBO U MOIMBITABIINCH MOCTPOUTH TPakJaHCKOE 3aKOHOMa-
TEJIBCTBO MO OOJBIIEBUCTCKUM KAaHOHAM, MPOMOPTajd TOT
(bakT, YTO YACTHONMPABOBBIE Hayajla XKUBYT B CaMOH Marte-
puun u TexHuke I paxknaHckoro koxekca (B 0COOCHHOCTH B

! ITeaiizepm K., Kémny X. Yxaz. cou. T. 1. C. 228—229.
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BapuaHTte 1922 r., mOCTpOEHHOM B OCHOBHOM Ha MaTrepHuaiax
JOPEBOJIOLUUOHHOIO MPOEKTa POCCUNCKOro I'paxaaHCKoro
YIIOXKEHUS).

XKanp TONMBKO, YTO y poccuiickux pedhopMaTopoB, BOC-
MUTaHHBIX WIOJIAMHU BJIACTH, B XO[€ HauaThIx B 90-x rr. "kap-
OVHAJTBHBIX pedopM" HE OKa3anoCh HYKHOW MOATOTOBKH U
COOTBETCTBYIOILIEH HALICJIEHHOCTU HA TO, YTOOBI NCIIOJIB30BATH
YyJOM COXPAHUBIIUINCA B YCIOBHUSAX TOTAJIUTapuU3Ma IOTEH-
uaj IpakJaHCKOro IpaBa U 3aJI0)KEHHbIE B HEM HCTHHHO
mubepasibHble HAeanbl U [EHHOCTH IJIsl TPOBEACHUS IOCIe-
JOBaTENbHO AEMOKpATHUECKUX npeodpasoBanuii B pedopmu-
PYEMOM POCCHUIICKOM 001IeCTBe.

§ 7. IlpaBoBas MaTepust — KECTKUI
OpraHu3M | >KMBOE MPABO

1. lIpaBo — :kecTkmii opranuzm. OCOOEHHOCTH TPABOBOM
MaTepuu (C ee CTPOTUMH IOPUAUYECKUMH KOHCTPYKLIHSIMH,
CTPYKTYPHBIMH TIOAPA3ACICHUSMH, HOPMATHUBHBIM TOCTPOE-
HUEM M T. I.) — 93TO €€ KAa4eCTBO JKECTKOTO CTa0MJIBHOTO
opranusma. Ml MIMEHHO OTCIOJIa — YHUKaJbHbIE (DYHKIHU Mpa-
Ba, oOecrevynBaroIue HOPMAIBHYIO, YIOPSAOUYEHHYIO KU3Hb
o0ImecTBa, €ro MOCTOSIHCTBO, CTa0MJIBHOCTb, (PYyHKLIMOHHPO-
BaHUE B COOTBETCTBHUH C "BEUHBIMU" U MPHUHSATHIMU B JAHHOM
o0IIecTBe MEHHOCTSIMH, a TakKKe OCHOBHBIMU ILIEHHOCTSIMHU
[UBUJTU3AIMY TIEPCIEKTUBHOTO MOpsiAKa (MOHSATHO, HACKOJb-
KO 3TO OKa3bIBA€TCsl BO3MOKHBIM B JAHHOW 3KOHOMHUYECKOMH,
MOJIMTHYECKON U COLUANBHON Cpene).

Ho Tyt Hamo mpuHATHL BO BHUMaHUE TO OOCTOSITENb-
CTBO, YTO MO CBOEMY H3HAYaJIbHOMY, MCKOHHOMY TpEIHa3-
HAUYCHUIO MPABO MPHU3BAHO PeuLamyv JCUSHEHHbIE CUMYAYUL.
Ha, pemars TBEpHO, NaBaThb €IUHCTBEHHBIN, OKOHUYATEIbHbII
OTBET Ha HOPMATUBHOM ocHOBEe. Ho mpu BCeM npu TOM peub-
TO UAeT O Haleill ")XWBOHM >KM3HU", O CaAMbIX Pa3JIUYHBIX
CIy4asix — HEPEOKO HEMOBTOPUMBIX, HETPATUIMOHHBIX, IO
KpaitHell Mepe, BCerna OTIMYArOIINX CS TAKUMH OCOOEHHOCTSI-
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MU, KOTOPbIE TPYAHO, a MOAYAC U HEBO3MOJXKHO MOJOTHATH
MO/ KaKOKH-TO € AUHBII Ma0JI0H.

A TIaBHOE — Tepen HaMH M2HOBEHUe, KOTOpPOe U €CTh
peanbHas >kU3Hb. M MpaBOBOI OTBET HAa JAHHYIO CUTYALIUIO
JOJDKEH OBITh aH ceivac, cerofHs, B HbIHeImHue nuu. Mbo
"3aBTpa" B Hamie BpeMs (TO CTPEMHTENIbHO, TO BSIJIO, HO
BCEr/la HEMPEPbIBHO TEKyIlee), HEe UCKIIYEeHO, 4TO OyaeT
yKe TO37HO, 1a U caMO BpeMmsi OyaeT ApyruMm, u nmorped-
HOCTh B PELICHHH CHTYAllUd MOYKET HCYE3HYThb, U OOCTOs-
TEJIbCTBA )KU3HU OKAXKYTCS UHBIMH. ..

2. CoBMenIeHHe HECOBMECTHMOrO. 3HAYHUT, PEeUYb-TO, B
CYLIHOCTH, UAET O CosMeujeHuu Hecoemecmumozo. Tpebyer-
Csl KaKUM-TO OOpa3oM COEIUHUTb TBEPAOCTb HOPUAMYECKON
MaTepUd W U3MEHYUBYIO, MATYINYIOCS, TPEMETHYIO *KU3Hb. U
TeM caMbiM O0ECTHeuHnTh MOCTOSHCTBO, TAPAHTHPOBAHHOCTH
MPUHUMAEMBIX TPABOBBIX PEHICHUH B HEMPEPBIBHO MEHSIO-
HIUXCSl, TOPOHl OYPHO M CTPEMUTENBHO, OOCTOSITENbCTBAX
HAIIEero ObITHS.

U 3HauuT, Matepus MO3UTUBHOTO TPaBa, OCTABAsICh TBEP-
ObIM M JKECTKUM OPraHu3MOM, CTaOWUIIN3aTOPOM B SKH3HH
JIOJIeH, MOJKHA ObITh TMHAMHYHOW, TOYHEe (€CIH HCIOJb30-
BaTbh, Ha MEPBbINA B3IJIsAM, HE OUEHb CTPOroe, HO HAa CaMOM
aeJie mpeaebHO aJeKBATHOE TIOHSITUE) — JHCUBOII.

"XuBoii" He B CcMbICiE crneru(pUKUA MpaBa Kak IMpasa
NENCTBYIOIIEr0, 3TO caMO COOOM pa3yMeeTcs, a B CMBICIIE
TOTO, YTO OHA JTOJDKHA OMBeuams KAK Ce2OO0HAUHUM mpebo-
BAHUSAM USMEHSAIOUUXCS OOUeCMBEHHBIX OMHOULEH U, MAK U
mpebosanuam OQHHOU cumyayuu, 3aJ0KEHHOW B HEW npa-
60601 cymu, W Kak pas B 5TOM 3Ha4Y€HHUH "COBMEINATh HECOB-
MeCTHUMOe": OCTaBasiCh TBEPIOH, MOCTOSHHOW OCHOBOW IJIsi
pelIeHUs JKU3HEHHBIX CUTYallui, pearupoBaTh Ha MOTOK HE-
YCTAHHO TEKYyIIeH JKU3HMU, HAa BCE €€ MOBOPOTHI C MX CTPEM-
HUHAMH, TIepeKkaTamu, noporamu. U miroc kK 3ToMy 6ce 6pemst
oCmMaBamvCsi heHOMEeHOM, (haKmuyecku OCyujecmesieMviM, pa-
bomarowum, HenpemMeHHO 3A6ePULAIOUUMCS BbIHE CeHUEM 'Pe-
uteHusi N0 OAHHOU cumyayuu, oeuy.

Kak, kakuM myTeM, MPU MOMOINU KAKUX FOPUAHYECKHIX
CPeNCTB MO3UTHBHOE MPABO, COXPaHssT OCOOEHHOCTH KECTKO-
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ro OpraHu3Ma, BMECTe ¢ TeM MOTJIO Obl OBITh U MOCTOSHHO
OCTaBaThCS HCUBLIM !

PaccmaTpuBaemasi 0COOEHHOCTb MAaTePUU MO3UTUBHOTO
npasa (eclivu YrOAHO — MAIHA NpA6d, NOTIONHSIOMIAS TY TJIaB-
HYI0, O KOTOPOU peub BIEPeH), HUKOTZA U HUTAE B TMOJHOM
Mepe ellle He peajl30BaHHas, HO BCeraa KpailiHe HeoOXomm-
Masl, aKTyaJibHas U TPEBOXKHAS JJIsI MPAKTHYECKON eI TEIb-
HOCTU M CyAbObl OOINECTBA, HE MPUBJIEKIA JTOJKHOTO BHUMA-
HUs Hayku. Ecnu ke el U yaensyiocb NMOpOH BHUMAaHUE B
Pa3MBILUICHUSIX OTAEJBHBIX HCcaenoBaTenei, ¢uiocodpos u
MPaBOBENOB, MPEUMYIIECTBEHHO CIELHUAINCTOB IO CPaBHU-
TEJIbHOMY TPaBOBEIAEHUIO U UCTOPUKOB, TO OMHUPAIOIIHNECS Ha
HEe XapaKTePUCTUKHU TMOAYAC OKA3hIBAIHCH OAHOCTOPOHHUMHU,
HEPEOKO MPOCTO NEKJIapaTUBHBIMU. A TOPON TaKOro pojaa
XAPAKTEPUCTUKU MPUXOIUTCS MPHU3HATH B YEM-TO JTOBOJIBHO
CYIIECTBEHHOM yIIePOHBIMU.

Ypok B MOHUMAaHHUU PAacCMaTPUBAEMO OCOOEHHOCTH Mpa-
Ba npenogan Ham O. IlInenriaep — KPymHBIA MBICIUTENb CO-
BPEMEHHOCTH, OJMH M3 HEMHOTUX (UIOCO(POB M MCTOPUKOB,
KOTOpbIH mpu (PUIOCOPCKOM OCMBICIEHUH TIO0ATBHBIX HC-
TOPUYECKUX MPOLIECCOB MPOAEMOHCTPUPOBAT OCHOBATEIb-
HOE, MOa4Yac MOPA3UTEIbHO TOHKOE 3HAHWE W TOHUMAaHUE
MPaBOBBIX BOIMPOCOB, MX 3HAYUMOCTH JIsi CAMOTO XOJa HC-
TOPHH.

bonee Toro. Ha moii B3rmsa, O. Illnenrnep, moskanyi,
€MHCTBEHHBINA U3 KPYMHBIX MBICIHTENIEH MPOILIOrO U HACTO-
SIIET0, MPEOAO0JeBast CIOKHUBIIUECS CTEPEOTUIBI, C TaKOH
MOCJIEIOBATEIbHON HACTOMYUBOCTBEO UCXOIUIT U3 UIIEU HCUBO2O
mpaBa, TEM CaMbIM TMPHUAABasl 3TOH HUIe€ OCHOBOIOJATAOIIEE
3Ha4YeHHe B MOHUMAHUU 3TOTO conmanbHOro penomena. OH
Jake PUMCKOE 4aCTHOE MPaBO, KOTOPOE, MO OOIIeNPH HATHIM
MpeACTaBIEHHSIM, TIOUUTAETCS B KayecTBe "BeyHOro" obpasia
COBEPUIEHHBIX TOHSITUHA U YTOHYEHHBIX KOHCTPYKIUH
("mucanoro pasyma'), omnpemensyi Kak "TpaBO TOBCEM-
HeBHOCTH", "MpaBo MrHOBeHUs", "OecTsuil mpuMep mpasa
U3 YUCTO HPAKMU4eCKol XKU3HU dMOXU" U MoJjaral Jaxe, uTo
"PUMCKOE MPaBO MePECTaNo ObITh AJIs1 HAC HCTOYHHKOM BEYHO
3HAYUMBIX (PyHIaMEHTaIbHBIX TOHATUHN. JIJ1s1 HAC OHO
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IIEHHO KaK CBUIETEJbCTBO OTHOIIEHUMN, CYIIECTBOBABIINX
MEXKIy PUMCKUM OBITHEM M PUMCKUMH MPABOBBIMH MTOHSITHS -
Mu. OHO MOXKET Hay4YuTh HAC TOMY, KaK Ha OCHOBAaHUHU COO-
CM6eHHO20 OTIBITA BBICTPOUTH COGCTBEHHOE PaBo” .

C srux nosunmii O. Illnedrnep nenan 0O0OIMAOINHMEA BbI-
BOJ, CKJIOHSIFOLIUNCS K TOMY, YTO "TIPaBO — HPOU3BOJIbHAS
dbopmMa CylecTBOBaHUs BHE 3aBUCHMOCTHU OT TOTO, OBLIO JIH
OHO MPU3HAHO HA YPOBHE YYBCTB, UMIMYJbCUBHO (HEMHUCA-
HOe MpaBo, OOBIYHOE MPaBoO, equity) WM abCTparupoBaHO
MOCPEeNCTBOM O0yMbIBaHUs, YIIyOJEHO M MPUBENEHO B CH-
cTeMy (3akomy’. A IOpUCTIPYIEHLHS. — 5TO ONbIMHAA HAYKA
eOUHUYHBIX CNyYAes, ONyXOTBOpeHHas TexHuka. OTcroma ero
BECbMa PE3KHe CYXKICHUS W B OTHOIIEHUH COBPEMEHHOH IOpHC-
npyaernun (... TO, 4TO MbI O HACTOSIIEr0 BPEMEHU Ha3bIBa-
€M TpaBOBEAEHUEM, €CThb JTUOO (PUIIOJIOTHS OPUIUIECKOTO
s13blKa, MO0 CXONACTHKA MOHSITH 1mpaBa™), U B OTHOLIEHHH
COBpeMeHHOro mpasa ("Halle mpaBO B MOHATHHHOM OTHOIIIE-
HUU OECCHIJIbHO Tepe]] JIMIIOM BEJTUKUX (PAaKTOB CEroIHSIIHEH
sKkoHOMHKH" ),

Bce 3Ti ocHOBaTenbHBIE CYXKIEHHS (COMPOBOKIAEMBIE
OnecTsiuM aHaNM30M (PAKTOB M3 HMCTOPUU MpaBa M KOPHUC-
NPYIAEHINHU), K COXKAJIEHHUIO, CKOHLIEHTPUPOBAIUCH HA TOM
OeHCTBUTEIHPHO (DYHIAMEHTATBbHOM IOJIOKEHUHU, B COOTBET-
CTBUHU C KOTOPBIM TIPH OCYINECTBIEHUU PETYJSTHBHOU (DyHK-
[[UH MPaBa MOCJEIHEE TOJKHO OBITh J#CUEbIM — OPTaHHYECKU
BILIETATHCS B PEANBHO CYLIECTBYIOIINE U (PYHKLIHOHHUPYIO-
II1e OTHOIIEHUSI, OPTaHUYECKH BXOIUTh TEM CaMbIM B HaJIH -

" IlInenenep O. Yxas. cou. T. 2. C. 87.

> Tam xe. C. 380.
3 Tam sxke. C. 84. TTo MHCHHUIO aBTOPA, "3aNATHOCBPOIICHCKHIA FOPHCT CTAHO
BHUTCS (I)I/IJ'IOJ'IOFOM, a lTpaKTI/I‘{eCKI/Iﬁ OIIBIT MOAMCHACTCA OCHOBAHHBIM BCC
LEJIO HA CE0E CAMOM. .. OTIBITOM YHCTO JIOTHYCCKOTO PA3IOKCHUS U COCTHHE
HHS ITPABOBBIX MOHATHH. TeM caMbIM HAMH OBbLI COBCPIICHHO VIIVIICH U3
BHIY OJHMH (DAKT, a HMEHHO, YTO YACHIHOE NPABO OOJINCHO HEUIMEHHO Ol
padicams Ha cebe Oyx 0buecmeentozo U SKoHomMuecko2o ovimus. B aToM
He otaasanu cede sscHoro otuera HU "Code civil", HH IPyCcCKOE 3eMCKOE
mpaso, Hu I'poT ¢ Momm3enoM. Hukako# XoTs ObI caMol ¢1a00it 1oTaaku
OTHOCHTEJIBHO 3TOr0 MOJIHHHOTO "HCTOYHHKA" ACHCTBYIOIICTO ITPABA HE
JIOIYyCKACTCS HH IOATOTOBKOM FOPHIHYCCKOTO COCIIOBHS, HH JTUTCPATYPOit"
gTaM sxe. C. 82—83).

Tam xe. C. 84.
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YECTBYIOIIEE Ha TAHHOE BPEMsI 3KOHOMHUUYECKOE, KYJIbTYp-
HO€, TyXOBHOE ObITHE.

Onnako Takast ocHOBaTebHasi TpakToBka npasa O. Ilnen-
rJIEpOM BCE JK€ HE 3aTPOHyJIa TOH TI'paHU €ro MOHUMAHUS,
KOTOpasi XOTs Aa’Ke COBPEMEHHON HayKOMW MOCTUTAETCS C TPY-
oM, HO 0e3 KOTOpOW HEBO3MOJKHO PAaCKPBITh OCOOEHHOCTH
MO3UTHUBHOTO TMpaBa, — XapaKTepHOE W, TMOXKAIYH, TOXKe
(byHIaMEHTAJbHOE IJII HErO CBOWCTBO JHCECMKO20 OP2AHU3-
Ma, e20 UHCMUMYYUOHHOCMU — HETIPEMEHHOTO YCIIOBHS pe-
aJIU3aLUU PETYJISITABHOTO MPEeTHA3HAYEHUST TO3UTUBHOTO Ipa-
Ba U OCHOBBI HAYYHOU €ro CyTH U CMBICJIA.

Jeno, crano ObITh, HE TOJNLKO B ONHHUX MPABOBBIX MOHSI-
THUSIX (XOTS M OHHW BaXKHBI JJII UHCTUTYIMOHHOCTH TMpaBa, U
OHHU B M3BECTHOH Mepe CIOCOOCTBYIOT OObEKTHBU3AIMU ITpa-
Ba, HAIO JIUIOb BHAETb He UX (POPMAJIbHO-JTOTUYECKHE Xa-
PaKTEPUCTHKU, & UX CYTh, CMBICJ, OOIIECTBEHHOE MPU3HA-
HUe, uX "BTSHYTOCTh" B nelicTByrolnee mnpaso). CyiiecTro
BOMPOCA BO BCEH CyMMe€ MHCTUTYTOB, KOTOpPbIE MPHU pelie-
HUU "BOIMPOCOB MOBCEIHEBHOCTH', "MrHoBeHus", "CeromHsIi-
Hel MPaKTHUKU" — TOTO, YTO B 3TOM KHUTE HA3BAHO >KU3HEH-
HBIMH CHUTYALUSIMH, CIOCOOHBI MPUAATh TAKOrO PoOja perie-
HUSM 3HAYEHUE HPAGOGHIX ‘PeuleHiil — TBEPAOCTb, CTPOTYIO
OTIPENEeICHHOCTb, TapaHTUPOBAHHOCTh, TAK)XXE E€IUHCTBEH-
HOCTb, OKOHYATEJIbHOCTb.

A B 3TOM CBSI3U M3 TOJISI 3pEHUS KaK pas, NMPU BCel OCHO-
BAaTEJIbHOCTH TPUBEICHHBIX BBIMIE CYXIACHUH, YCKOJIb3aeT
rjiaBHas npodjemMa — TO, YTO paHee HAa3BAHO OJHUM M3 IMPO-
SIBJICHUN maiiner mpaBa. Kak, KakuMm nyTeM — BHOBb 3aja-
OUMCsT BOTIPOCOM — B MpaBe BO3MOXKHO (M B MpaBe Kak pas
ynaercs!) COSOUMHHTb GEYHOCMb U M2HOBEHUe, MEepooCmy U
acusyro mranvs noseceonegnocmu! To ecThb ero KadecTBO
JKECTKOTO OpPraHM3Ma U CIOCOOHOCTh HEMOCPEACTBEHHO pea-
TUPOBAaTh Ha M3MEHSIOIIUECS JKM3HEHHBbIE CUTYALMH, 11a Tak,
YTO MPU 3TOM PEANHU3YETCs] MPABOBASI CYTh KaXAOW U3 3TUX
CUTYyaIni?

3. Mexanusmbl. Mexay TeM MCTOPHS MpaBa yxXe aalia
OCHOBHbIE BaPUAHThI OTBETA HA YKA3aHHYIO INIABHYIO MpoOiie-
My — "COemMHEeHUs BEYHOCTH U MTHOBEHHUS" .
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1
Hapsiny ¢ 0ObIMHBIM IIPaBOM U MPELIEAEHTOM , CYIIECTBEH-
HOE 3HAaY€HHE B 3TOM OTHOIIEHHH UMEIT "000OIIeHUs], BO3-
BeJICHHbIE B 3aKOH" (HOPMaTHUBHBIE 0000IIEHNS).

' B mpoTHBOBEC PACIPOCTPAHCHHBIM IIPEACTABICHISIM 00 OOBIMHOM IPABE
KAK 0 MPUMHTHBHOM, apXAUYHOM H MCTOPHYCCKH MPEXOIAIICM SBICHUH,
€CTb JOCTATOYHBIC OCHOBAHHS PACCMATPUBATH OOBIMHOC MPABO B KAUCCTBE
POKICHHOTO CAMOM JKHU3HBIO KIACCUYECKO20 00pasya COGMeCuMOCi, Ka-
3a710Cb 6bl, HECOBMECHUMBIX KA4ecms npasd, €ro CBOMCTBA KECTKOTO Opra-
HH3MA (MHCTHTYIHOHHOCTH) M OCOOCHHOCTEH >KMBOIO IIpaBa. Beab HOPMBI
OOBIMHOTO TIPABa SBILTIOTCS HOPMATHBHON OCHOBOM 71pasosvix peuieniii
JKA3HCHHBIX CHTyamuid. M, cTamo OBITh, PEIICHHM, KOTOPBIC "BO HMS IIpa-
Ba" O CAMOM CBOCH JIOTHKE MPH JTOCTATOYHO PA3BUTOMN IOPHINICCKOMN KyITh-
Type HE MOTYT HE OMHPATHCA HA UCTOPHUYCCKH CJIOKUBIMTHECS U YTBEPIUB-
mHecs, Mo OOJBIICH YACTH ACHCTBUTCIILHO TIYOOKHE OCHOBBI JKHU3HH JIFO-
naeit. 1 BMecTe ¢ TeM mepe] HAMH — HMCHHO peutenis TAHHBIX KH3HCHHBIX
CHTYAIHi H, CTaja0 OBITh, — BOT OHO, PCANTBHOC COCTUHCHHC TBEPIBIX
OCHOB TIOBEACHHA (OOBIMACB B MX OCHOBATCIHHOM IOHHMAHHH) M "MTHOBC-
HuA", "TIOBCCIHEBHOCTH" (PCIICHHC CIA, ONMHPAIOMEECS Ha OCOOCHHOCTH
JAHHOM CHTYAIHH, €€ MMPABOBYIO CYTh).

IIpaBoBOE K& PEIICHUE, ABAKIBI, TPHIKIBI, a4 MOTOM M MHOTOKPATHO
MOBTOPCHHOE B OTHOIICHHH OJHUX W TEX K€, TOUHEE, OJHOTHITHBIX CHTYya-
U | IIFOC K TOMY BBIHCCEHHOE HA MPABOCYIHBIX HAYANAX, CTAHOBHTCS IO
TOM JKC JIOTHKE MPaBa cyoebnvim npeyedenmom. To eCTh 00pa3LoM, 3TajIo-
HOM JJI5 IOJOOHBIX CIVYACB, CIIOBOM, HopMmoti. U, 410 0c000 CYIMECTBEHHO
B OTJHYHE OT MPOCTO OOBMMA (MyCTh JAXKE W KAK OCHOBBI I IMPABOBOTO
PEINCHHUS ), HOPMOU, UMEIOUEl 6 OCHOGHOM 10 P U O U U eC KO e CoOepiucanue.
W B 3TOM HCKOHHO FOPHIUYCCKOM COACPIKAHUH BHIPHCOBBIBACTCS U CTAHO-
BHTCSI CAMOH CYTBIO MPEUCACHTA — OMPSIACICHHAS 1pasosas uoes, npuH-
yun.

Bor moyeMy, nmpu BCeM HCCOMHCHHOM CIHHCTBE OOBIMACB H CYyACOHBIX
MPEUEACHTOB (B JIMTEPATypPE MO AHTIHICKOMY MPAaBY, HAMPHMEP, MOCTC-
JIHEE TOpPOi B OJHOM CIOBCCHOM POy OIpPEACIIeTCs H Kak "oObraHOC",
"rpagunuonHoe”, M Kak "mpeneacHTHOE"), YAAPCHUE BCC K€ CICAYET Je-
JIaTh HA BTOPOH M3 MPHBCACHHBIX XAPAKTCPHUCTHK. J[CHCTBHTEIBHOE H TO-
CBOCMY VHHKAJBHOEC IPABOBOC PA3BHTHE, PACKPHIBAIOINCE TOCTOMHCTBA U
MOTCHITHAT 3TOTO CBOSOOPA3HOTO HOPMATHBHOTO PETVJIATOPA, PEATbHO, KaK
MBI BHACTH (B OCOOCHHOCTH Ha mpumepe JpeBHero Puma H cpeTHEBEKOBOM
AHITTAH), HAYAJIOCHh C CYACOHBIX MPEUEACHTOB. M MM ke, CyacOHBIM ITperie-
JICHTAM, B HACTOSIIECE BPEMS M B NMECPCIICKTHBE YTOTOBAHA, CICAYET AY-
MaTh, POJb CYIMECTBCHHOTO (DAKTOPAa YTBEP)KICHUS M PA3BUTHA B 0OIIC-
CTBE OCHOBATCIIBHBIX MPABOBBIX HAYA.

C y4yeTOM NPHBCACHHBIX COOOPAKCHHE MOJKHO OOBICHHTH TO OOCTOS-
TEIBCTBO, YTO CYyACOHBIC MPEUCACHTHI (BMECTE C HOPMAMH OOBIMHOTO IIpa-
BAa) MPUOOPETH H A0 CHX IOP HMCIOT IMHPOKOE, CYIICCTBCHHOE 3HAUCHHC B
MPABOBOM PA3BUTHH — 3HAYCHHUE MOCTOSHHOTO BHICOKO3HAYHMOTO 3JIEMEHTA
MPABOBOM KyJIBTYPHI U MPAKTHYCCKOTO OBITHA Mpaea. Jaske B TeX CTpaHaXx,
TI¢ B XOJC HUCTOPHYCCKOTO PA3BHTHSA HA MEPBOC MECTO BBIABHHYICS H
3aHAT JOMHHUPYIOIIEE TOJOXKCHHE 3aK0H. B AHIIHH ke (a 3aTeM B psaac
JPYTHX CTPaH OOIIET0, MPEIECACHTHOTO IPABA) CyACOHbIC MPCUCACHTRI CTA-
JIH OCHOBOM, HCXO/IHBIM H HEITPEPBIBHO JCHCTBYIOIIMM HCTOYHHKOM 0COOOr0
IOPHIUICCKOTO CTPOS BCCH HAIIMOHAIBLHOM IOPHIANICCKOM CHCTEMEI B IICTIOM.
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B crpaHax, rme mOMHHHpYIOLIEE TMOJIOKEHHEe B 00JacTH
mpaBa MpuoOpen 3aKoH (MPeKae BCEro B CTpaHaX KOHTHHEH-
tanbHOW EBponbl — ®panuum, I'epmanuu, IIseitnapuu,
HUranun, Poccun, B ctpanax HOsxHoi Amepuku u np.), pe-
HIarolee 3HaueHue B peaju3anuu QyHKIHUH ";KUBOro mpa-
Ba" mpuodpenu HopmamusHvle 0600UieHUs, KOTOPbIE TPeN-
CTaBJSIIOT COOOM OCOOEHHOCTh MaTEPHH MPaBa KaK JKECTKOTO
U BMECTE C TeM XKHUBOro opranusma. HamomHio, cama no cebe
"HopMa" — 3TO yke 00O0IIeHHe THMHUYECKHX CHTYaIHi,
ONTUMAJIbHBIX MPABOBBIX CPEACTB €€ pelieHus, oTpadoTaH-
HBIX FOPUINYECKUX KOHCTPYKIUN U, 3HAYUT, 0000IIeHne HOp-
MaTUBHOTO ypoBHs. W OGnarogapst Takomy OOOOIIEHHIO OKa3bi-
BAETCSI BO3MOXKHBIM TPU PELISHUH HOBOH >KU3HEHHOH CUTya-
uu, Tpedyromel mpaBoBOW peakluy, He "Ha4MHATh BCE CHA-
yana', anpumeH umov yxuce cyuecmeyiomyio Hopmy
K OGHHOMY CIYUaro.

Jleno B TOM, 4TO HOPMAaTHBHBbIE OOOOIIEHUS, BO3BEIEH-
Hbl€ B 3aKOH, MOTYT HE TOJIbKO BOOpPaTh NOCTHIKEHUS TMpakK-
THKU C €€ YHUKAJbHBIMH PAIlUOHAJbHBIMH Pe3yJIbTaTaMH U
HE TOJIBKO MPUAATh UM CTPOTYIO OMpPeNeeHHOCTD, JIOrHYec-
KYIO CTPOHHOCTb, 3aBEPLIEHHOCTh, HO U BBICTYNHTh B Kade-
CTBe 0000uenuil 861COK020 YPOGHA U OUANA3ZOHA, TIPEIyC-
MaTPHUBAKIINX MAaKCHUMAJIbHO IIUPOKHUI KPYT BO3MOKHBIX Ba-
PHAHTOB KM3HEHHBIX CHUTYyallMii B JaHHOH OOJIACTH dYejoBe-
YECKUX IMOCTYIIKOB, OTHOIIeHMi. M1 BOT HOpMaTHBHBIE 0000-
HIEHUsT BBICOKOTO YPOBHS, 3aKpeIUICHHbIE U TOJyYarolnue
pa3puTHe "B 3aKOHE", TIPU BCEX BO3MOXKHBIX 3]1€Ch HETaTH-
BaX, CMOCOOHBI MOBBICUTH CHOCOOHOCTU TMO3UTHBHOIO TIPaBa
HernocpencTseHHo ("KMBO") M Ha BBICOKOM TPAaBOBOM YPOBHE
pearupoBaTh Ha MHOTOOOpa3HbIe JKU3HEHHBIE CUTYAI[UH.

XapaktepHblii, nymaercs, npumep. B kxonue XIX —
Hayane XX B. B § 812 I'epmMaHCKOrO rpa’kJaHCKOTO YIIOXKE-
Hus — [TV (a 3arem B npoekte Poccuiickoro YnoskeHus,
no3xke — B K PC®CP 1922 r., B coBpemerHoMm 'K PO, B
IBEHIIAPCKOM TPa’KIAHCKOM 3aKOHOAATEIbCTBE) MOJIy4HIa
3aKkperieHre obob0Imaromast abCTpakisi BLICOKOTO YPOBHS —
"HeOCHOBaTelbHOE oOoraleHure", OXBaTbIBAIOIAs BCE CIy-
yau oboraleHus jauia 0e3 3aKOHHBIX OCHOBAHUM, C MMOCTIEN -
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CTBUSIMU IO TpUHLUIY "BepHU uykoe". Tak B TkaHb npasa
3aKOHOJIATEIbHBIM MyTeM Oblia BBeAeHa o0oOImaromas rmpa-
BOBasi KOHCTPYKLIUSI, KOTOPasi KAk Obl BO3BBIIIANACH HAJ YKE
CYILIECTBYIOIMMH HOPUIUYECKUMH CriocobamMu "BO3Bpara 4y-
J)KOro" — pecTUTynuel, BUHAUKALNEH, BO3BPATOM ITOXHIIEH-
HOro, oOpa3oBaB BeCbMa CBOEOOpa3HOe 00s13aTeNbCTBO, Ha-
3BaHHOE "KOHIMKIMOHHBIM". B HOpuandeckoil qureparype A0
ceil Mmopbl HEe TOJBLKO HAET paboTa MO YSCHEHHI) MeCTa KOH-
OUKIUOHHBIX 0053aTENbCTB 60 BCEU cUCTeMe 00s3aTelb-
CTBEHHBIX OTHOIIEHWH, HO U BBICKA3bIBAKOTCS COMHEHHS B
00OCHOBAaHHOCTH TaKOW 3aKOHOAATENbHOU "aOcTpakuuu" u
Jake HAMEYAKOTCs Pa3jIMYHble MYTH PELISHUS BO3HUKAFOIIIX
371ech mpoGeM'.

Mexay TeM KOHIUKIMOHHOE O0S3aTebCTBO — OTO HE
TOJIPKO YK€ CYIIeCTBYIOIIAsi MPaBOBasi PeajbHOCTb (KOrma
"0000meHue", "abcrpakiusa" BoILIa B caMy ILJIOTh, "Teo"
nmpaBa), HO U BecbMa d(p(PexkTUBHAS MPaBOBasi KOHCTPYKIIUS,
uMeroinas cyocuauapHbelil XapakTep u Ojarogapsi CBOUM KO PH-
OUYECKUM OCOOEHHOCTSIM BBITIOJHSIIONIAS BAXKHBIE MPABOBBIC
dyHKLp .

C no3uumii, OTCTanBaeMbIX B HACTOsIIEH paboTe, Bak-
HO, B YaCTHOCTH, OOpaTWTh BHHUMAaHHE HAa TO, YTO PaccMar-
PUBAEMbIil MHCTUTYT MO3BOJIIET HAa TBEPAOW HOPMATUBHOM
OCHOBE "3aKpbITh" BCE HECTAHAAPTHBIC CUTYAIlUH, PELIaTh
MHOroOOpa3Hble Clly4yau, Ha KOTOpbIE HE HaBajl KOHKPETH-
3UPOBAHHOTO OTBETa APYTHE, YIOMSHYTBIE BBIIIE TPaIULIU-
OHHBIE TPABOBbIE MHCTUTYThL. B TOM uucie obecrneyuBaTh B
cyOCcHIuapHOM MOPSAKE HAMEKHYIO 3aLIUTY UHTEPECOB COO-

'c OIOPOH HA MPOBCACHHBIC OCHOBATSILHBIC HCCICAOBAHMS (B YACTHOCTH —
Caemerer. Bereicherung u. Erlaubte Haltung, Festschrift, 1, 1954, 333)
BBICKA3aHO MHCHHE O TOM, YTO C ITO3HIIHI CPABHHTCILHOTO IpaBa "cieao
BaJIo OBI CO3ATh... 000OIIAOIIEE MOHATHE C CIUHOM ()Y HKIUCH HIH HECKOIb
KO 0000IAIOIMUX MOHATHHA C PA3THIHBIMHI (DYHKITHAMHE, KAKIAsgd H3 KOTO
PBIX, OTHAKO, BKIFOYAJIA OBI PETYIHPOBAHUC MPOOIIEM, BHITCKAIOIINX U3 HEO
CHOBATEIILHOTO OOOTAMICHHUS U AHAJOTHYHBIX TPAKIAHCKO-IIPABOBBIX HAPY
IICHHI: 3TO MOKET OBITH PECTHTY LKA B CIYYAC HEIPABHIILHO IPOU3BEIACH
HOTO IUIATEKA, MOCITATEIBCTBA HA YKV COOCTBEHHOCTD, HCIPABOMEPHO
JO HCTIOJIb30BAHKS Bemeit” (om.: [eatizepm K., Kémy X. Yxa3. cou. T. 1. C. 70).

Ipaxnanckuit koaexc Poccutickoit ®eaepampm. Yacts Bropast. TEkCT, KoM
MeHTapud. M.: MeKayHApO HbIH HEHTP (DHHAHCOBO-3KOHOMHYECCKOTO Pa3
urws, 1996. C. 591—603.
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CTBEHHHMKOB, WHBIX MOTEPIEBIINX JIUI, a TAK)KE BKJKOYATh B
KpyT (hakTOPOB, OT KOTOPBIX 3aBUCUT PEIIEHHUE COOTBETCTBY-
I0IUX JeI, 00CTOSATENhCTBA MOPAJIBHOTO U T'yMaHUTAPHOTO
nopsinka (B OCOOEHHOCTH TPH PELIeHHH BOMPOCa O BO3BpATE
"qyk0ro", MOJYYEHHOrO JIMIIOM B Ka4yeCTBE CPEACTBa CyIle-
CTBOBaHWsI, — 3apabOTHOM IJIaThl, CYMM BO3MEIIEHUS Bpeaa
u ap.). CioBoM, Kak 3TO HH MOKAKETCS HEOKUIAAHHBIM, HOP-
MaTHBHbIE OOOOIIEHHST — SIBJIEHMS, Ka3aJloChb ObI, BeCbMa
najeKue OT peabHON JKM3HU, Ha CAMOM JieJie, TPU BCeX BO3-
MOXKHBIX 3]1€Ch HEraTHBaX, BCE K€ MOBBIMAIT JUHAMH3M
MpaBa, €ro CroCOOHOCTb HEMOCPEACTBEHHO M aJIeKBATHO pe-
arupoBaTh Ha PasHOOOpa3HbIe Cliy4au KU3HU, KOTOPbIE B
MOJIHOW Mepe HEBO3MOXKHO 3aKPENMUTh MyTeM AaXke Camou
OTpabOTaHHOW, JOTOIIHOW KOHKPETU3MPOBAHHOW (PUKCAIIMH
TEX WJIU UHBIX THUITU3UPOBAHHBIX CIYYaEB.

Paccmarpusas wopumudeckue Gopmbl, CriocoOHbIe obdec-
MeYNBaTh "COBMECTUMOCTh HECOBMECTHUMOIO", TIPEICTaBIAETCS
BaXKHBIM OOpaTUTh BHUMAHUE HA TO, YTO HOPMATHUBHBIE 0000-
meHus (a Takke oOblMan U CyaeOHbIe MPeleaeHThbl) — TOJb-
KO DJIEMEHTBI WJIM CBOMCTBA MpaBa, MO3BOJISIOIINE €My OBbITh
OOHOBPEMEHHO KAK JHCeCMKUM, MAK U HCUBBIM OP2AHUIMOM.
Hano 3aMeTuth K TOMy ke, YTO HOPMAaTHBHbIE 0000MEHHUs,
ux crnenuduka BooOIIe HYXKAAKOTCs B Ooyiee yriayOJeHHOM
MOHMMAaHUU B PaMKaX BCEr0 KOMIUIEKCa BOMPOCOB, OXBAThI-
BAaeMOro TemMoil "3akoH", KOrma OOHAPYKUBAIOTCS TaK¥Ke W
HEraTUBHbIE CTOPOHBI MPABOBON MAaTEPUH, T'PO3SIIHE OTMac-
HOCTBIO, YBbI; MPEBPATUTh IMO3UTHBHOE IMPaBO B "MepPTBYIO"
CYOCTaHIIHIO.

N BoOT 3mech HEOOXOMMMO C MOMYEPKHYTOH OMpenesieH-
HOCTBIO OTMETHUTh TO OOCTOSITEILCTBO, YTO ")KHBAasl >KU3HB"
npaBa peaivHo, MO (PAKTUIECKOMY pe3yibmanty BbIpaskaer-
CA B aKTax KOPUCAUKLHOHHOTO MOPSAKA, MPEXKAE BCEro B
aKTax TpaBOCyAus, T. € B CA M UX peueHusaX
opuaudeckux aen. M TyT oka3blBaeTcs, 4TO CyneOHbIe Tpe-
LEIAEHTHI IPEACTABIISIIOT COOOH HE TOJIBKO MEPBUYHYI) OCHO-
By opMupoBaHus U pa3Butusa npasa. OHHU, BIOOABOK K 3TO-
My BBIpQXKasiCh B CyAeOHOW MpakTHUKE, HEOTCTYIHO COIMpPO-
BOJKJIAIOT MO3UTHBHOE MPABO, B TOM YKCJIE M TOTAA, KOraa
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OHO CYULIECTBYeT U (PYHKLIMOHHUPYET B BHE 3aKOHOB. U 31mech
BHOBb — B BBICIICH CTEeNeHH MpuMedarebHOe sBieHue! —
nposiBJisieTcsl OJIaroTBOPHOE 3HAYeHHE B cdepe mpaBa Cy-
neOHOM NeATeNbHOCTH, CyleOHON MPaKTUKHU, MPELeNeHTOB,
KOTOPBIE yoKce HA CMAaOuu NPUMEHEHUsI 3aKOHOG PACKPBIBAIOT
O0COOEHHOCTH MpaBa Kak JKUBOTO opraHuzMa. Peub umer o Tex
pPEeLIeHUsX, KOTOPbIE BBIPAKAIOT CYIEHCKOEe YCMOTpEHUE,
KOT/Ia JeMOKpaTH4YecKoe OOINeCTBO HAXOAUT CBOMX CyAei
" ..OCTOPO’KHBIMU U PAa3yMHBIMH... TOHUMAIOIIUMH CBOK) TBOP-
YeCKyK (PYHKIMIO; OOBEKTUBHO YPAaBHOBEIIUBAKOIINMH Pa3-
JIUYHBIE WHTEPEChl, OECTPUCTPACTHO MPUMEHSIOMUMU (HyH-
JaMEHTAJIbHbIE TTPUHIUIIBL, CTPEMSIITUMUCS TOCTUYb TOYHOTO
pPaBHOBECHUS] MEXKIY TOCIONCTBOM OOJILIIMHCTBA U OCHOBHBIMU
npaBamMu muHoctn..."'. U 3mech MPOSIBIISIETCsT 0J1arOTBOPHOE
3HaueHue B cdepe mpasa CyneOHON MPAKTHKH, MPELEIeHTOB,
KOTOPBIE Yoice HA CMaouu NPUMEHEHUs 3aKOH08 PACKPBIBAIOT
OCOOEHHOCTH MpaBa KakK KUBOT'O OpraHU3Ma.

4. 3akoH u cyneOHas npakTuka. Termepb — O4YEHb KPAaTKO
— TIOJIOKEHUs, KOTOpbIe, HANO I0jaraTh, CHHUMYT Ipe-
nyOexIeHus] MPOTUB UAEH PACUIUPEHHs POJIU CyIa, ero mpa-
BOCO3HMIATEIbHBIX (PYHKIMI, KOTOpble OCHOBAaHBI Ha OrMace-
HUSIX CyneOHOro MPOW3BOJIA, TPEBOKHUBIIUX POCCHICKUX Mpa-
BOBEIOB €llle B AOPEBOJIOLIOHHOE BpeMs (IIepepocLinX B
MPUHIUITHAJILHOE HETNPUATHE YKAa3aHHOH HMIEeU B YCIOBUAX
COBeTCKOro ofImiecTna, korna "3akoH" CTal OJIMLETBOPEHUEM
"BONMM TApTUU W TMPABUTEIbCTBA", a Cyd ObUT HHU3BEIAEH O
TIOJIOJKEHUST OJTHOTO U3 3BEHBbEB MPOBEACHUS "TTAPTUHHON TTPO-
JeTapCKON MOIUTUKH").

OnHO M3 TAaKOro pona MOJIOKEHUH COCTOMT B TOM, HYTO
camasi YTO HU Ha eCTb "CBOOOMHas" cyaelcKkas nesiTeTbHOCTD
B CTpaHaX, B KOTOPBIX NEWCTBYeT MPHUHIUII BEPXOBEHCTBA
3aKOHA, OOJINHCHA 8 NH000M clyudae umems ceoe 0OOCHOBAHUE 8
oeiicmeyrouem 06BeKmMuUGHOM npase, 8 3aKoHe — B OOIINX

;BapaKA. Cynetickoe yemotpenne / Ilep. ¢ arrir. M.: Hopma, 1999. C. 356.

Jaxke Tako# KPYIHBIH IPAaBOBEI-MBICTUTCITh, Kak M. A. TTOKpOBCKHIA,
MOJIATAJ, YTO "TEOPHA CBOOOTHOTO CYACHCKOTO MPABOTBOPCHHES 3aKIFOYACT
B ccO€ OPraHUYCCKYIO H HCYCTPAHUMYHO ONMACHOCTh CYACHCKOTO IPOM3B0Ia"
(eMm.: Tloxposckuti . A. Yxas. cou. C. 105).
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Hayajax, MPUHIUINAX MPABOTOPSAKA, MOJOKEHUSIX OOMIMX
OTOBOPOK, OLIEHOYHBIX TMOHSATHUSIX, PAMOYHBIX 3aKOHOAATENb-
HBIX YCTaHOBJICHHSX, B IPYTUX BBIPAKEHHBIX B 3aKOHE (op-
MaxX, B KOTOPBIX MOTYT OBITb BbIPa)KE€HbI U "HampaBsroIias’”
(GYHKIUS 3aKOHA, W MPOCTOP IJIsI CAMOCTOSITEIbHOUN cyneb-
HOM IeATEeNIbHOCTH, MPABOCYyAeOHOrO YCMOTPEHUS.

W npyroe, nHaubonee cymectBeHHOe. [loBbIlIeHHE POU
CyZa B pa3BUTHU TpaBa HE CJeNyeT MOHUMAaTh B TOM BEChbMa
YIPOIIEHHOM 3HAYE€HUH, KOT/Ia CO3AeTCs BIICUATICHUE, UYTO
B OTOM CJiy4dae SIKOObI KaKIbIH OTIEIbHBINA CY/bsl, HE3aBUCHU-
MO OT PELIEHUN BCEX HMHBIX CYIEHl, OTIPaBJSSICh OT CBOErO
COOCTBEHHOI'O MHIWUBUAYAJbHOIO MOHMMAHUS TE€X WM HHBIX
MPEATNIOChUIOK B 3aKOHE, OyAeT MPOU3BOJIBHO MO KaKIOMY
KOHKPETHOMY ey "TBOPUTH MpaBo".

Hcxons w3 ombITa U JOCTUXKEHUH MHPOBOTO IMPABOBOIO
pa3BUTHS, MPABOCO3UAATEbHAS NEATEIbHOCTb CyaAa U B yC*
JIOBUSIX TIPABOBOM CHUCTEMbl POMAHO-T€PMAHCKOTO THITA JOJ-
JKHA CTPOUTBHCA (M ATO YK€ HAXOAUT MOATBEPIKIECHHE B CO-
BPEMEHHBIX TEHJEHLUSX PA3BUTHSI MPABa) B COOTBETCTBUHU C
KYJIbmypoii npeyeoeHmno20 paBa, €€ YyeHHOCMAMU.

N BOT 3m€ch HEOOXOAUMO CKas3aTh C JAOJUKHOH KaTero-
PUYHOCTBIO, UTO MPABOCO3UAATENbHAA NESITENIbHOCTb Cyaa
TOJIBKO TOTZIa OOpeTaeT CYIIECTBEHHOE HOPHUINYECKOe 3Haue-
HUE KaK YVHUKaIbHBIA (DEHOMEH HEeMOCPEACTBEHHO >KHBOTO
mpaBa U BOOOIIE JIUIIb TOIIa MOKET OBbITh OMpaBaaHHA, KOT-
Jla OHa OCHOBBIBAETCSI HA KYJbType MPELENCHTHOrO IMpasa,
Mpekae BCEro — Ha OCHOBe (PYHIAAMEHTAJILHOTO €ro MpHH-
uuna "o0oCHOBaHUs OT mpenenaeHTa k npeueneHry”. M Tonb-
KO TOraa, Hamo A00aBUTb, MOJHOCTbIO MOTYT OBITb CHSITBI
OMaceHHsi HACYeT TOrO, YTO AESTENBHOCTh Cyda, odorarmaro-
masi IefCTBYIOLIee MPaBO, MOKET OOEPHYTbCS CYyAEHCKUM
MPOU3BOJIOM M CBOEBOJIMEM, KOTOpPBIE, HapsAAy C APyTUMU
Oemamu, MOTYT MPHUBECTU K yTpaTe BaKHEHUIIEro KavecTBa
mpaBa — €ro MNPUHIMIHAIBHONW OMpPENeIEHHOCTH, €ro 0CO-
OEHHOCTEeH KaK JKECTKOr0 OpraHu3Ma.

OTtcronia CylecTBeHHOE TEPMUHOJIOIMYECKOE YTOUYHEHHE.
Peub umet o TepMuHe (M COOTBETCTBYIOLIEM HAYYHOM IOHSI-
Tun) "cynebHas mpakThka". DTOT TEPMHUH B ITUPOKOM €0 3Ha-
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YeHUH O3Ha4aeT JIF0OOW OmbIT (B TOM YHCHE MO KOJUYECTBEH-
HBIM TMOKa3aTessiM, PUKCHPYEMbIid B TEMOHCTPATHUBHBIX WJIH
MPOMAraHIUCTCKUX LENsIX U T. A.). Ho B cTporo wopuanydeckoi
3HAYUMOCTH, B YaCTHOCTH, MPH PACCMOTPEHUH CyneOHOM
NESITENIbHOCTH B COOTHOIIEHUU C 3aKOHOM, cyneOHasi MpaKTH-
Ka — 3TO HPAKMUKA CYOeOHbIX npeyedenmos, T. €. cynedHas
NeSITENIbHOCTh, KOTOpasi CTPOUTCS MO OOIIE3HAYUMBIM TIPUH-
IUTIaM KYJIBTYpbl OOIIEro, MpereaeHTHOro npasa, ero Bemy-
niero Havana — "0OOCHOBaHUs OT MpeleaeHTa K MpeleaeH-
Ty" ¥ KOTOpasi BMECTE C T€M OINMUPAETCS Ha OCHOBOIOJIAraro-
HiMe Havaja U LEeHHOCTH MpaBa — MPaBAbI, CIPaBEIIUBOC-
TH, COPA3MEPHOCTH.

Eme oauH mTpUX W3 TPyMIbl BOMPOCOB, 3aBEPIIAFOIINX
po0JIeMaTHUKY 3aKOHA U CyIeOHON MPaKTHKU.

CynebHasi mpakTHKa Kak Haubojee CyIIeCTBEHHbBIM HH-
CTPYMEHT U crocod, odecrnevnBaroIuii Ha OCHOBE 3aKOHA Of-
TUMaJIbHOE B JAHHOM OOINEeCTBe MPaBOBOE PETYJIHUPOBAHHE,
MPEACTABNET COOOH Jrcusoil onvim NpasocyoOus, BHIPAKEH-
HBII B PEIISHUSIX HO KOHKPEMHbIM Iopuouyeckum oeaam. To
€CTb B KOHEUHOM UTOre — npeyedenmst (B umeane odOpazyro-
M€ Ha OCHOBE 3aKOHA JCUBYI0 MKAHb NPABA).

C osTolt TOUKM 3peHuss HeOOXOIUMO C JAOJKHON CTpOroc-
TBEO OTJAEJNUTb OT CYAeOHOW MPaKTUKU B YKA3aHHOM BBIIIE
3HAYEeHUHW "PyKOBOASAIINE yKa3aHWs" BBICIINX WHCTAHIIUMN
IOPUCTUKIIMOHHBIX OPraHoOB (CY/I0B).

B cBOe BpeMsi B COBETCKOM HOPUANMYECKON HAyKe C MO3U-
A TUnepTPOPUPOBAHHOTO U HIECOJIOTH3UPOBAHHOTO BO3BE-
JTUYMBaHUA "3aKOHA" IUTa OCTpasi IUCKYCCHUS MO MOBOIY TOTO,
SIBJISIFOTCST JTU (MOTYT JIM Y JIOJDKHBI JIU OBITh) HOPMAaTHBHBIE
noctaHoBneHus Ilnenyma Bepxosuoro Cynma kak BbICIIee
BbIpakeHHe CyneOHOW MpPaKTHKH MCTOYHWKaMu mpaBa? HeiHe
€CThb OCHOBAaHHS TOJIaraTh, YTO 3Ta AUCKYCCUS, OTPa3UBIIAsS
cnerupuyuecKkre HPaBbl MPABOBEACHUS B YCJIOBHSIX KOMMY-
HUCTHUYECKOTO pekuma, BO MHOrom Oblia Oecruomuoi. OHa
yBeJla HAyYHYI0 MBICIIb OT peasibHOM CyneOHON MPaKTUKH Kak
JKUBOUM MaTepuu TpaBa U COCPEAOTOYMIIA BHUMAHUE HA Ode-
BUIHOM SIBJICHUM — Ha CaMOM (pakTe MCIOJb30BaHUS AKTOB
BBICIIUX OPTaHOB IOPUCIUKIIMK B Ka4eCTBE HOPMATHUBHBIX JO-
KYMEHTOB, KOTOpble KaK HCTOYHHUKH mpaBa ((popmaib-
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HO — "TIOJ3aKOHHBIE") HUYEM He OTJIUYAIUCh OT APYrux ¢Gop-
MaJIbHO "MOM3aKOHHBIX" HOPUAUYECKUX TOKYyMEeHTOB. M kak
BCe mocienHue (K TOMYy JK€ ¢ TeM IUIFOCOM, YTO HCXOHBIN
MaTepuasl 31eCh — HEMOCPEACTBEHHO CyaeOHasl MpPaKTHKa),
HOPMATHBHBIE AKThI BBICIIMX WHCTAHIUN FOPUCHAUKIIUU BbI-
MIOJTHSIJTH POJIb UCTOYHUKOB MpPaBa — Ty POJib, KOTOpasi Ghop-
MaJbHO ObLIa Kak Oynro Obl oTmaHa "3aKOHY' — B CMBICITE
HOPMATUBHBIX aKTOB, HUCXOISIIUX OT 3aKOHONATEIbHBIX H
yIPaBICHUYECKUX VUPEIKISCHUH.

B npunImne B COBpeMEeHHOH POCCUICKOI 0OCTaHOBKE Ta-
KO€ HCIIOJIb30BAHUE HOPMATHBHBIX JOKYMEHTOB BBICIIUX CY-
NeOHBIX YYPEXKISHUI Takke MOXKeT ObITh MPU3HAHO OMpPaB-
TAHHBIM.

Ho B ycnoBusix, Korma, Kak MOJKHO HaAEsIThCS, MPaBO-
co3umaresbHOe 3HaueHue ">kuBoil" (mpelieneHTHOI) cyneod-
HOH mpakThku OyAeT BO3pacTarh, aKThl LIEHTPAJIbHBIX Opra-
HOB IOPUCAUKLIMU OT (PYHKIHMIA WUCTOYHUKOB MPaBa IOJIKHBI
nepexoauTh K cyrydo "WHCTPpYKTUBHOW" QyHKIMH, QyHKIIMN
ABTOPUTETHOTO OPUEHTHUPA TPU TOJKOBAHUU Mpasa (U B OTHO-
[IEHUH 3aKOHOB, U B OTHOLIEHUHU CyIeOHBIX TIPELEICHTOB).

O Takoll TEHOEHLUH CBUAETENbCTBYIOT M HAIPaBJICHUS
COBEPIIEHCTBOBAHUS NIEATEIbHOCTH BBICIIUX CyAeOHBIX Y-
PEeXKAEHUN CTpaH C Pa3BUTON KOPUAUYECKON KyJIbTYpOHl, B
KOTOPBIX U B YCIIOBUSX BEPXOBEHCTBA 3aKOHA BO3PACTAET POJIb
CyneOHBIX MPELEICHTOB .

" BoT kak B 0OOOLICHHOM BHAE XApaKTEPH3YIOTCA 3TH HANPABICHHA B CO-
BPEMEHHON IOPHIWYCCKOU JIMTEPATYPE MO CPABHUTEIHLHOMY NMPABOBCICHHIO
B clhepe wactHoro mpasa. K. Lipaitrepr u X. Kérn, otmeuas cBocoOpasme
"PYKOBOIAINMUX MPUHIUIOB" M "pe3toMe”, KOTOPBIC HA KOHTHHCHTC MPEI-
MOCBITAIOTCA OMYOJIMKOBAHHBIM CYJICOHBIM PEIICHHAM BBICIITHX CYICOHBIX
MHCTAHIHIMA, THIOYT, YTO HA KOHTHHEHTE TAKOTO POJA "PYyKOBOISINHEC MPUH-
mumel”, T. €. pestome (head notes), Kak U B POCCHICKOM IpaBe, "... 4acTo
COBCEM HC CBA3AHBI C 0OCTOATCIECTBAMH JCTA M JAFOTCA CAMOCTOSTCIBHO B
BH/C OTILTA(OBAHHBIX (DOPMYIHPOBOK, TAK YTO B FOPHAMUCCKON MPAKTHKE
HX MPHUMCHSFOT KaK HOPMBI 3aK0HA". 3aMCTHB, YTO B OOMICM, MMPCICACHTHOM
MpaBe TAaKHE PE3FOME "CIYIKAT CYIbE MPOCTO OIS TOTO, YTOOBI JATh €MY
MCPBOHAYATLHOS MPCACTABICHHC O BO3MOYKHOM COJCPYKAHHH JAHHOTO
cymeOHOro pemeHusa", aBTOPbl OOOCHOBAHHO YTBEP)KIAIOT, YTO "B JCH-
CTBUTCIBHOCTH TAKHC PYKOBOIIIIHC MPHHIUIBI CICIYCT PAacCMATPHBATH
JIUITE KaK pabOovHe THIOTE3HI M B CBETE PACTYINCTO YHCIIA W MCHSFOIIHXCA
JKA3HCHHBIX MOTPCOHOCTCH TOCTOSTHHO TOIBEPraTh KPHUTHUCCKOH OIICHKE,
Pa3BUBATh, TOJIKOBATH OTPAHUYUTEIGHO, VAVYIATE B T. 4." (cM.: []saticepm K.,
Keémy X Yxas.cou. T. 1. C. 396),
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I'maBa BocbMas
ITpaBOBOE peryaupoBaHue

§ 1. IIpaBoBOE peryJupoBaHue:
KaTeropuu IMHAMHUKHU IIpaBa

1. lIpaBoBoe peryaupoBanmue. Onpenenstomeil KaTero-
pueii moa yriaom 3peHust oOmmel (MHCTPYMEHTAIbHOI) TeOpHU
mpaBa SIBJISIETCS, KaK Mbl BHIENH, MOHATHE "Mpasosoe cpeo-
cm6o"” B TOM OCHOBATEJIBHOM 3HAYEHUH, KOTOPOE €My IpH-
HAJUIEKUT KaK YHUBEPCATBHOMY, (QYHIAMEHTAIBbHOMY IOHS-
o [1I. 7. 1]. 1 umeHHO OHO, MOHsTHE "TIPaBOBOE CPENCTBO"
B YKa3aHHOM 3Ha4€HHUH, MO3BOJUJIO CYLIECTBEHHO pacIlu-
puTh M yrayOuTh (PaKTHUECKYI0 OCHOBY TEOPHH, MO PSAAY
CYLIECTBEHHBIX MyHKTOB IO-HOBOMY IONOHTH K XapaKTepHC-
THUKE TPABOBBIX SIBJICHUH — M C TOYKU 3peHHs TpeOoBaHMI
(MMIepaTUBOB) LMBWIM3AIMHM, U C TOYKH 3PEHUS psifa UX
BaXKHBIX OCOOEHHOCTEH KaK OOBEKTHBHOW PEabHOCTH.

B mpemmectByromei (cenpbMoi) riiaBe yKa3zaHHBIE OCO-
OEHHOCTH PacCMATPHUBAIUCH B OTHOIIEHHH MO3UTUBHOTO Mpa-
Ba, B3SITOTO B CM A M U K €, YTO OTKPBIBAET BO3MOXKHOCTb
OXapaKTepu30BaThb MaTEPHIO MpaBa.

Tenepp HacTano BpeMsi OOPATUTHCSA K 3TUM OCOOEHHOC-
TSM CO CTOPOHBI O # H a M u K # mpaBa. C TOH CTOPOHBI,
KOTIa MPABO 'PACCMAMPUBAEMCSL 6 OeHICMEU, 8 OGUNCEHUU, CO-
00pA3HO 3AN0ACEHNBIM 6 HeM NOMEHYUAM U 3AKOHOMEPHOC-
maM, YmMo u No360Jsem yeuoems Haubonee cyuecmeennvle
CMOPOHbBI NO2UKU NPABAL.

OcHOBHOI Hay4yHOIl KaTreropuei, yepe3 KOTOPYIO peasu-
3yeTCsl TaKas Hay4Has MEePCIIeKTUBA, SBJISIETCS TOHATHE "Mpa-
6060¢ pecynuposanue”.

DTO MOHATUE — HE MPOCTO HECKOJIbKO MHOW CJIOBECHBIH
000pOT BBIpAKEHUS "mpaBO — peryJsTop", a ocobas xkame-
2opus, OCHOBaTeNbHAsl U "TEOpeTUYeCKH HacbhllleHHas", BO3-
TJIABJSIIOLIAs cnenuduyeckuil MOHATHIHBIA psia. B Hero, sToT
NOHSTUHHBIN PsIJl, BXOAST €IIe TaKhe MOHATHS, KaK Mexa-
HU3M TPABOBOTO PETYJHUPOBAHUS, THIT PEryJIHPOBAHUS, Mpa-
BOBOI pexXUM, METOA PEryJUpOBaHUs, APyrue JUHAMHYEC-
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KHE CTPYKTYpPBI, YTO NpuU Puiocopckux pasdpadboTkax aor-
MBI TIPAaBa HANPAWIUGAENMCs YK€ Ha YPOBHE aHAJIHTHYECKOH
IOPUCTIPYACHIUH.

Kareropusi "npaBoBoe perynupoBaHue" HMeeT OCHOBO-
roJylararoliee, KJIoueBoe 3HadeHue [ nmpaBoBeneHus. Ha ee
OCHOBE OKa3bIBAE€TCSl BO3MOXKHBIM, HE OTPBIBASICh OT FOPUAU-
YEeCKOW MOYBBI U B MOJIHOH Mepe UCIOJb3ysl UCXOAHbIE TaH-
HbI€ aHAJUTUYECKON IOPUCTIPYICHLHH, €1e B OAHOM MYyHK-
Te (BCien 3a OCBEIIEHHEM MPAaBOBBIX CPEICTB B CTATH-
ke) mepeiitu pydex cyrybo HOpUANYECKON TOTMATHKU, CTOJb
HEoOXOMMON B O0JIACTH FOPUAMYECKUX 3HAHHUHA U BCE XKE y3-
KOH 1O CBOMM TE€OPETHYECKHM MTOTSHIIHSIM.

CyiecTBO OTKPBIBAOLIETOCS 37€Ch "HOBOTO yrja 3pe-
HusA" Ha MPaBO 3aKJOYAETCs B TOM, UYTO MOHSATHE "NpaBOBOE
peryaupoBanue”:

BO-TIEPBBIX, BBIPAKAET HANPANCEHHYIO NUHAMHKY Tpa-
Ba, PEANM3YIOLIYI0 €ro CHIy, SHEPTHUIO, YCHMPEeMIEHHYIO Hd
oocmudiceHue npasogoco pezyivmamda (B KOHEYHOM
cUeTe — peIlleHHe KU3HEHHBbIX CUTyaluid, "TpeOyrommux
npasa"),

BO-BTOPBIX, OCYLIECTBJSIETCS NMPU MOMOINH CUCHIEMbl
cpeocms, OOpPa3yOUINX HE MPOCTO KOMIUIEKCHI, MHOTO3JIe-
MEHTHBIe 00pa3oBaHUs, a "HENoYKH", MOCIEA0BATEIbHO CBSI-
3aHHBIE 3BEHbSI CHIPYKMYPbl 8 OUHAMUKE.

CrnoBomM, IpaBOBOE PEryJMPOBAaHUE, B OTJIUYUE OT MHBIX
¢dbopM mpaBOBOroO BO3MEUCTBUS (TaK»Ke BeChMa CYIIECTBEH-
HBIX, KJIFOUEBBIX — TAKHX KaK JyXOBHOE), BCErNa OCYINECTB-
JISIETCSl TIOCPENCTBOM CBOETO "MTWHAMHYECKOTO WHCTPYMEHTa-
pusi" — 0coboro, CBOWCTBEHHOrO TOJILKO MPaBy MEXaHHU3Ma,
BCEro KOMIUIEKCA TUHAMHYECKUX CHCTEM M CTPYKTYp, MpH-
3BAHHBIX IOPUIUYECKH TaPAHTHPOBATH JOCTHIKEHHE IPaBO-
BbIX 3a7]a4 B PaMKax ONPEAEJIEHHBIX THUIIOB, MOAENIEH FOpHU-
AUYECKOTO BO3/ICHCTBUS Ha OOLIECTBEHHBIE OTHOLIEHHSI.

2. Mexanu3M npaBoBOro peryaupoanusi. OTIMuUTENb-
Has 4epTa MPaBOBOIO PEryJIHPOBAHUS COCTOUT B TOM, YTO
OHO HMMEET CBoil, cheyupuueckuii mexanuzm. Hanbonee 00-
muM o0pa3oM MEeXaHU3M IPABOBOTO PErYJIHPOBAHHS MOXKET
OBITH OTIpEAeNIeH KaK 8354masi 8 eOUHCMEe CUCMeMd NPAGO-

11 BocxoxIeHHe K IIpaBy
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6bIX cpedcme, npu NOMOWU KOMOPOU obecnevueaemcs pe-
3yIbmMamuenoe npaeogoe 6osoeticmeue na odujecmeenHvie
OMHOULEHUSL.

Kak u monsTHEe mpaBOBOro PeryiupoOBaHUs, MOHITUE €20
MEXaHH3Ma B paMKax MPaBOBEACHHUS NPEACTABISACT cOOOH
BAXXHYIO OOLICTCOPETHYCCKYIO KATETOPHIO, KOTOpas Xapak-
TEpHa Kak pa3 AN WHCTPYMECHTATBHOHW (MIPUTOM B JHHAMH -
YECKOM PaKypce) TPAKTOBKHU MPaBa. ITa KATCTOPHS MO3BOJSICT
HE TOJIBKO coOpaTh BMECTE SBJICHHS NPaBOBOH ACHCTBH-
TCTBHOCTH, CBSI3aHHBIC C HOPMATHBHO-IPABOBOU PErysaLu-
CH, PCLICHHEM >XU3HCHHBIX CHUTyaUHH (HOPMBI, HPaBOOTHO-
LNICHUS, IOPUAHYCCKHE aKTH H ApP.), U OOPUCOBATH HX Kak
LEJIOCTHOCTD (3TO AOCTUTACTCS U MPH MOMOINU MOHATHS "mpa-
BOBas cuctema"), HO W NPEACTABUTL UX B 'pabomarmuem u
npumoM 6 CUCHmeMHOM 6ude, m. e. 8 6uoe OUHAMUYECKOI
cmpykmypul. A 0TCIOAa — BBICBETHUTBb crienupuucckue QpyH-
KLU, KOTOPHIC BBINOJHSIOT TC UJIW UHBIC OPUIUYCCKHUC '"HH-
CTPYMEHTH" B MPaBOBOW CHUCTEME, HX OCOOCHHOCTH Kak mpa-
BOBBIX CPEICTB, MOKA3aTh MX CBA3b MEXKAY COOOW, HX B3amM-
MOJCHUCTBHC.

I'maBHOE )X¢ — 3TO TO, YTO 3AECh MEpPe] HAMH OJHO H3
BAXXHEUIINX MPOABICHUH Jno2uku npasea. UMeHHO mOTOMY, 9TO
MO3UTHBHOEC MPaBO MPEACTABIACT COOOW 001aCTh JOJIKCH-
CTBOBAHHS U OJHOBPEMCHHO BO3MOXHOCTCH, "3apsKeHHBIX"
HEOOXOJHUMOCTBIO UX PCATIBHOTO MPETBOPCHHUS B JKH3Hb, BHIC-
TpauBacTCs MOCICAOBATCIbHAS LICMb MPABOBBIX CPEACTB, MPHU-
3BAaHHBIX LIAr 33 IArOM, ¢ HEYMOJHMMOH HEVKIOHHOCTBIO OCY-
IMICCTBUTh TAKOTO POJAA HEOOXOIWMOCTh. JTa LCIb, HAYAIb-
HBIM 3BCHOM KOTOPOH SIBISIOTCS IOPUAUYCCKUE HOPMBI, BIIOJIHE
3aKOHOMEPHO B CHIY CaMO¥ JOTHKH MpaBa 3aBEPLIACTCS aK-
TaMH pPeaJu3alfi, KOTAa BO3MOXKHOCTU (CYOBCKTHBHBIC MHpa-
Ba) U O0SA3aHHOCTHU, BBIPAXKCHHBIC B MO3UTHBHOM IPaBE, CTa-
HOBATCS (paKTaMU PeanbHOU )KU3HH.

MexaHu3M MPaBOBOTO PETYIHPOBAHUS OXBATHIBACT KOM-
mickc (GparMEHTOB NMPABOBOW JACHCTBUTCIBHOCTH — MPaBO-
BBIX CPCICTB, HAXOMSILINXCS B MOCICAOBATCIBHON Henu, obec-
MCYMBAKOIICH B KOHCYHOM HTOTE PCIICHUC XKU3HCHHBIX CHTY-
anui Ha OCHOBE IpaBa.
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3. OcHOBHbIE 3Be€HbSI MEXAHH3MA NMPABOBOr0 PeryJjHpo-
paHusi. B MexaHu3Me mpaBOBOrO peryJupOBaHHS KaK JUHA-
MHYHOU CTPYKTYPEC BBLACTAOTCA M p U  OCHOBHBIX 3BCHA!

1) ropuduueckue Hopmb — OCHOBA MPABOBOTO PETYIUPO
BAHU, KOTAa Ha YPOBHE MO3UTHBHOI'O NMPaBa 3aKPEIIISIOTCS
B aOCTPaKTHOM BUJC THIH3UPOBAHHBIC BO3MOXHOCTH H HE
00X0JUMOCTb OMPEICICHHOIO MOBEACHUS CYOBEKTOB;

2) npagosvie omHouieHus, cyObEKTUBHBIC MPAaBa U IOPH
JUYECKHE 00sS3aHHOCTH, NEPEBOAIIINEC MPU HATUIUHA KOHK
PETHBIX JKU3HCHHBIX 00CTOATEIBCTB (IOPHANICCKUX (PAKTOB)
aOCTpPaKTHBIC BO3BMOXHOCTH U HEOOXOAUMOCTh B INIOCKOCTh
KOHKPETHBIX, aJPECHBIX CYOBCKTHBHBIX IOPHINUYCCKHUX MPAB
U 0053aHHOCTCH U, CICAOBATCIBHO, NCPCKIYANMHE Ipa
BOBYIO SHCPTHIO OPUAUICCKUX HOPM HA YPOBCHb KOHKPETHBIX
CyOBEKTOB — HOCHTEIICH mpaB U 005A3aHHOCTCH;

3) akmur peanuzayuu npae u 0643aHHOCmMedl, B COOTBET
CTBHHU C KOTOPBIMH HACTYIACT 3aMPOTPAMMHPOBAHHEIH B MO
3UTHBHOM MPaBe PE3yJbTAT B XKHU3HU 00mIECTBA, PakTHUICC
KU Pa3peimacTcs JKU3HCHHAS CUTyaunus (Ie/0).

IJTO TPEX3BEHHOEC MOCTPOCHHEC MEXaHH3Ma MPaBOBOTO
PETYJIHPOBAHUS HUMEET YHUBEPCANbHLIL XapaKTep: OHO Xa-
pakTepHO A mpasa "BooOmIE", A MPABOBBIX CHCTEM BCEX
opuanueckux Tunos. Haubosaee TOYHO U CTPOrO OHO MOXKET
OBITE MPOCIICKCHO B HAILMOHAIBHBIX CHCTEMax POMAaHO-TEp-
MaHCKOU mpaBOBOU ceMbH. {1 mMpeneACHTHOTO MpaBa OCHOBA
MPaBOBOTO PETYJIHPOBAHUS (FOPUIHICCKUE HOPMBI) B TOU HIIH
WHOH Mepe, HEPEeAKO H3HA4YalbHO, POPMHUPYETCS mpH peuie -
HUHU OPUIHYCCKOTO acaa. B Tpamguumonusix (HeotauddepeH-
LHUPOBAHHBIX) CHCTEMaX OCHOBY MMPAaBOBOTO PETYJIHPOBAHUS
HETMOCPEACTBCHHO ONMPEACTMIOT TAKXKE HACOIOTHICCKUEC, B TOM
YHUCIe PeIuruo3nsiec u guiocodckue, umnepatusel. Ho kak
OBl TO HU OBLIO, MPH BCEX MOAUGPHUKAIUIAX U "CEMEHHOM CBO-
coOpa3uu" mMpaBOBOrO PEryIUPOBAHHUS TPEX3BCHHAS CXEMa €To
OCHOBHBIX 3JICMCHTOB OCTACTCS HCH3MCHHOW, OHA BBIPAXKACT
CBOEro poja "OHTOJOTHYECKYIO JOTUKY" BO3ACHUCTBHS Mpasa
Ha COLUAIBHYIO JKH3HB.

K mpoueccy mpaBoBOro perymupoBaHHs Ha 3aKTIOYUTEIb-
HOU ero craguu (a B psAAC CIy4acB U NIPH BO3HUKHOBCHUH
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MPaBOOTHONIEHUI ) MOXKET MPUCOSTUHHUTHLCS U 0c000oe 3Be-
HO — UHOUBUOYANbHYBIE NPEONUCAHUS, UNU KMl NPUMEHE -
HUs Npasa.

4. IllpumeHeHue HpaBa. JTO BJIACTHAsi MHAUBUIYaJIbHO-
MPaBOBasi NESITEIBbHOCTb, KOTOpPAsl HampaBjeHA Ha PELICHUE
IOPUANYECKHUX el ((KU3HEHHBIX CUTyalui, "TpeOyroImx mpa-
Ba") M B pe3yJbTare KOTOPOH B TKaHb IMPAaBOBOH CHCTEMBI
BKJIFOYAIOTCS HOBBIC 3JIEMEHThI — BJIACTHBIC MHIMBUIYaJb-
Hble mpeanucanus. TUnudHbA pumMep — cyaedHOe pelne-
HUE CO CTPOTO YCTAHOBJICHHBIM TMOPSIKOM M CPOKOM €ro HC-
MOJIHEHUST B YCJIOBHSIX, KOT[a CYIIECTBYIOT BJIACTHBIE YUPEK-
NeHusi, CIOCOOHBIE peaM30BaTh PelleHne Cyaa.

ObecrieurBasi MPOBEACHNE B KH3Hb IOPUIUYECKUX HOPM,
MOJKPEIUIsisi UX OOLIYI0 BIACTHOCTH CBOEH (sl JAHHOTO KOH-
KPETHOTO JKU3HEHHOTO CJIy4dasi) aApeCHOU BJIACTHOCTHIO, WH-
OUBUAyaTbHBIE MPENNnUcaHusi 00Jadar0T HEOOXOAUMON HOpHU-
nuueckod cuiiod. UMeHHO B JaHHOM KQueCcTBE OHHU HE TOJIBKO
BBITIOJTHSIIOT TIPaBOOOECTIEUUTETbHYIO (PYHKILIMIO, HO U MOTYT
B MpOLIECCE €€ pealiu3aluu OCYUIECTBISATh HOONOPMAMUE-
Hoe 'pe2ynuposariie OOIIECTBEHHBIX OTHOUICHH, KOTOPOE B
3aBUCHMOCTH OT KOHKPETHBIX COIMAJIbHBIX, MOJUTHYECKUX
yCIoBUH crmocoObHOo b0 oboratuth npaso, JubO medopMu-
pOBaTh €ro.

[Ipumenenne npaBa — 3TO BTOPOH MO 3HAYCHHIO TMOCTE
MPaBOTBOPUECTBA, & MPU H3BECTHBIX COLUAJIBHBIX U TMPaBO-
BBbIX YCJIOBHSIX (IIPH MPELEeEHTHOM MpaBe) U HE MEHee BaiK-
HBII (PAKTOpP, CTOJb CYIIECTBEHHO BJIMSIOIIUNA HAa TPABOBOE
pPEryJIupoOBaHUe, MPUTOM BIHUSIOIINI B CAMOM XOAE, B TMPO-
1iecce BO3JEHCTBHSI MIPaBa HA OOINECTBEHHBIE OTHOIICHHS (XOTSI
He OylneMm yIycKaTh W3 MOJS 3pEHHUs TOT HEraTUBHBIN 3 -
(eKT, KOTOPBI MOKET HACTYMUTb B CIIy4asiX MPOU3BOJILHOH
UHAUBUAYATbHON PEryJIsiiuu, MyCTh AaXkKe W TaKOH, KOTopas
(dbopMaNbHO OMUPAETCS HA T€ WU UHBIE MMOJOKEHHS 3aKOHA).

[IpumeHeHue mpaBa — MoOKa3aTelb OMHOU M3 OCOOEHHOC-
Tel jJoruku mpasa. Jloruka mpaBa B CBO€H "3apsKeHHOCTH"
Ha JOCTIDKCHHE Pe3yJbTaTa, Ha MPEBPAIICHHE B PEATbHOCTD
BBIPAXKEHHOTO B MO3UTHUBHOM TIpaBe "HOIKHOTO" U "BO3MOXK-
HOTO", 10 CBOEMY UCTOYHUKY B HEMAJION CTEIIEHH KOPEHUTCS
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B CUJIe rocynapcTBeHHou Bjactu. Ho 3Ta cuna B mMarepumn
npaBa MpuoOpeTaeT IOPHUAWYECKUN XapaKTep, OHA TMPEKAe
BCEr0 M BBIPAKAETCS] B T€X OCOOEHHOCTSIX CPENCTB HOPUIM-
YECKOr0 peryJupoBaHus, KOTOpble 3aKOHOMEPHO Mpezrnoa-
raloT BOIUIOIIEHHE HOPM IIpaBa B MPABOOTHOIIEHHUSX, a 3TUX
NOCJIETHIX — B aKTax WX peanusanuu. TyT naer o cebe 3HATH
W3BECTHBI aBTOMATU3M JEHCTBUS MpaBa, CYLIECTBOBAHHUE
CBOEro poja puandeckoi sHepruu. Ho Bce ke npu omnpene-
JEHHBIX OOCTOSATENBCTBAX T'OCYNAPCTBEHHAs BJIACTH KaK Obl
BHOBb "BTOpPraeTcs" B MPOLIECC MPABOBOTO PETyJIHUPOBAHUS,
9TO M O00yCIOBJIMBAaET HEOOXOAMMOCTH ocoboro ('derBepTo-
ro") 3BeHa MeXaHW3Ma MPABOBOI'O PEryJUPOBAHUS — BKIIO-
YeHHe B MEXaHU3M IIPaBOBOIO PEryJIUpPOBaHMs UHIWBUIYaJb-
HBIX IOPUIUYECKUX TTPEIITUCAHIHN.

Becbma cBOEOOpa3HBIM B 3TOM Clly4ae CTAHOBUTCS COOT-
HOIIIEHWE MEXAY TaKUMH SIBIICHUSIMH, KaK MPaBOTBOPUYECTBO
U npaBonpuMeHeHue. Ecnu opransl nmpaBoTBOpUecTBa 3aKija-
OBIBAIOT B MPABOBYIO CUCTEMY OOIIME MPOrpaMMBbl IOBEICHHS
YYaCTHUKOB OOIIECTBEHHBIX OTHOIIEHHH, TO OPTaHbl MpHMeE-
HEHUs TIpaBa B ONTHMAJIBHOM Cly4ae MPOAOJDKAIT "menmo",
HauaToe nmpaBoTBOpUecTBOM. OHHM NPU3BaHbI 00ECTIEUNUTH MPO-
BEJICHUE B JKM3Hb IOPUIMYECKUX HOPM, BBIPAKEHHBIX B HHUX
O0IMX MpOrpaMM MOBEACHHUS, KOHKPETU3MPOBAHHOE MX BOII-
JIOLIEHUE B pealbHBbIX KU3HEHHBIX IpoLieccax C y4eTOM OCO-
OeHHOCTeH TOH MJIM HHOH KOHKPETHOH CUTYalHH.

B cucremax ofmiero, mperneneHTHOro mpasa MpaBOTBOP-
YEeCTBO U MPABONPUMEHEHNE B U3BECTHOI CTENEeHH COBMELIa-
10TCS (FOpUAMYECKHEe HOPMBI BBIPA0ATHIBAIOTCS NPU PELICHHUH
opuandeckux nen). M Bce ke U TYT ¢ TOCTaTOYHOW OTYETJIIH-
BOCTBEO O0OCOOJISIFOTCS, ¢ OIHOUM CTOPOHBI, YK€ CYIIECTBYIO-
e IOPUINIECKUE HOPMBL, T. €. BbIpaOOTaHHbBIE HA MPAKTHU-
K€ MpeLefeHThl, CoAepsKaliuecs B HUX UAeH, NpaBOBble Ha-
yana, a C APyro — UX MPUMEHEHHUe MPU PeLIeHUH JaHHOIO
IOPUANYECKOro Aena.

OTmeuasi IPU3HAHHOE HAyKOBEAYECKOEe U MOJUTHKO-TIpa-
BOBO€ 3HayeHHWe OOINero MOHATHS ''MpPUMEHEHHe mpasa',
BOIUIOINAKOIIErO B cebe MIer 3aKOHHOCTU U B HE MEHbIIEH
Mepe — JIOTHKY MpaBa, Hy»KHO YUUTBIBaTh U pyroe. JlanHoe
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MOHSITHE MMEET M OTPHLIATEJbHYI) CTOPOHY. OXBaThiBas "Ha
pPaBHBIX" WHIUBUIYAJIbLHO-TIPABOBYIO NESITEILHOCTh BCEX Blla-
CTHBIX CYOBEKTOB, OHO 3aTE€HSE€T Ha JaHHOM yd4acTKe MPaBoO-
BOI JEHCTBUTENBHOCTH HPABOCYOue, KOTOPOE UIpaeT B o0jia-
CTH TIpaBa HPUIUYECKH OCHOBATEIbHYIO, KAYECTBEHHO CBOE-
00pa3Hyl0, HE3AaMEHUMYHO POJIb.

CpaBHHUM MOJ JaHHBIM YIJIOM 3PEHUs, Ka3aJloch Obl, Of-
HOMOPSIAKOBYIO JESTENbHOCTh, OCYINECTBISIEMYIO YUPEXKIE-
HUSIMH UCIIOJIHUTENIbHON BJIacCTH (aAMUHHUCTPATUBHOE MPUME-
HEHHE), W MPUMEHEHHE MpaBa YUPEKICHUSIMH MPaBOCYIHUS
(cynebnoe npumenenue). CyTb BOIpoOca 31€Ch COCTOUT B TOM,
YTO BJIACTHBIE OPTaHbl, OTHOCSIIHMECS K HUCIIOJHUTEbHONW BET-
BU BJIACTH, JOJUKHBI JE€HCTBOBATh CTPOrO Ha OCHOBAHMHM HOPM
NeHCTBYIOIEro mpasa. [IpuMeHeHHe MpaBa — 3TO OCHOBaH-
Hbl€ Ha T'OCYJapCTBEHHO-BJACTHBIX ITPEPOraTUBax "HUCIIOIHH-
TeNlbHbIe" NEHCTBUS KOMIIETEHTHBIX OPraHOB IO MPETBOpE-
HUIO FOPUIUYECKUX HOPM B KH3Hb. M XOTS TyT €CTh Cyllle-
CTBEHHbIE OCOOEHHOCTH B 3aBHCHMOCTH OM! CBOeOOpasusi Ipa-
BOBBIX CHCTeM (IIpeKe BCEro pedb HUAET O CHUCTEMax OOIie-
ro, IpeleaeHTHOro MpaBa aHIJIOCAKCOHCKOM TPYIIIbI), BCE JKe
B J1000OM Cilydae OpraH, IPpUMEHSIOIIMI PaBo, UMEET JEJI0
C 002MOil NPaéa — ¢ PeaNbHO CYLIECTBYIOIUMH, TEHCTBYIO-
IIUMH FOPHIHYECKUMHA HOPMaMH IMMHCAHOrO IMpaBa, yCTaHOB-
JIEHHBIMH UJIH MPHUHSATHIMHU (CAaHKIIMOHMPOBAHHBIMHU) TOCyaap-
CTBOM.

Hpyroe neno, mo yOekIeHHIO aBTOpa 3THX CTPOK, Cy-
nebHOoe MpUMeHeHHe — (PYHKIIUU YUPEKIEHHUH MPaBOCYIHs
0 pelieHur0 puauueckux naeia. OHM TOXe MEeHCTBYIOT Ha
OCHOBAaHHMH 3aKOHA, MHBIX UCTOYHUKOB. HO UX HesATeNbHOCTD
HE CKOBBIBAETCS JKECTKHM IPOKPYCTOBBIM JIOKEM OIHOIO
JUIIb TIPUMEHEHUs MpaBa B TOYHOM ('MexaHU4YecKoM") 3Ha-
YeHUHU 3TOro noHsTus. IIpaBocyaue — 3TO HE MeXaHHYEC-
KO€ IMPETBOPEHUE B KHU3Hb MUCAHBIX IOPUIMYECKUX MPEIIH-
CaHHUM, a caMO JKMBOE IPaBo, NMpaBo B ku3HU. [losToMy opra-
HbI MPAaBOCYAMS MPH3BAaHbI MPEKIE BCEro yTBEPIKIATh AyX
npapa, TyOOKHe MpaBOBble Hadana. B COOTBETCTBUM C Ta-
KMM CBOHM MpeIHa3HAYeHUEM OHHM O0si3aHbl PYKOBOJCTBOBATH-
Cs B CBOEH JIESTENIbHOCTH OCHOBOITIOJIATAFOITUMU TTPUHITAIIAMH
MpaBa, BbIPA)KEHHBIMH B JE€HCTBYIOIIEM 3aKOHOIATEIbCTBE
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(ocobeHHO B CIOKHBIX JKH3HEHHBIX CIIYHasX, B KOMIM3HOH-
HBIX CHTYALIISIX) .

Bot noyemMy ¢ paccmarpuBaeMbIX MO3ULUN €CTb OCHOBA-
HUS YTBEP)KOAATh, YTO MPABOCYAHE BBIMOJIHSAET (PYHKLMUH IO
cosuoanuro npasa. IlpudeM He TOJIBKO B IOPUAHMYECKHX CHC-
TeMax o01ero, npeueneHTHoro npasa. b. Kuctskosckuii cripa-
BEIJIMBO OTMeuaeT. "B COBPEMEHHOM KOHCTUTYLIMOHHOM TIO-
CyIapCTBE CyA €CTb MPEXKAE BCEro XpaHUTENb NEHCTBYIO-
Iero mpapa; HO 3aTE€M, NMPUMEHsIS MMPaBO, OH MPOJOJIKAET
GBITH M CO3UAATENEM HOBOrO TpaBa’"”

Takoil Noaxoa K MOHMMAHHUIO MECTa MPAaBOCYAUsl B MeXa-
HU3ME MPABOBOTO PETYJUPOBAHUS UMEET eine OOJbIINYIO Be-
COMOCTh B IOPUIMYECKUX CHUCTeMax OOIIEero, MmpereneHTHOrO
npasa, rAe caMoO CyII€CTBOBAHUE U PA3BUTHE MMO3UTHBHOTO

' TIpaBomrpUMEHHTEIbHAS ASATEIBHOCTD — 3TO OPTaHU3AIHOHHOE BHIPA
JKCHHE MPHUMCHEHUS MPAaBa, MPEACTABIIOMEE COOOH CHCTEMY PAa3HOPOT
HBIX MPABOTPHMECHHUTECIILHBIX ACHCTBHI OCHOBHOTO M BCIIOMOTATCIILHOTO Xa
PaKTePa, BRIPAKCHHBIX B IPABOTPHMCHHUTCITLHBIX AKTAX.

YMECTHO OTMETHTH, YTO MPH TCOPECTHICCKOM OCMBICICHHH IPABOITPH-
MCHHTEIBHBIX AKTOB CICAYCT YUHUTBIBATH CMBICIOBBIC PA3IHIHSI, KOTOPHIC
CYIICCTBYIOT MCKIY MOHATHAMH "PEIICHHE FOPHAHYCCKOro Acia", "HHIu-
BHAYAIGHOS TOCYIAPCTBCHHO-BIACTHOS MPEIMHCAHNE" H "aKT MPUMCHCHHS .
Ecmm mepBoe U3 yKa3aHHBIX MOHATHH OXBATBHIBACT 3aBEPIIAIOIICE ITPABO-
MPUMCHHTEIBHOC JACHCTBHE, BTOPOC VKA3BIBACT HA PE3YILTAT MPABOMPH-
MCHEHHUS, TO TPEThE BBHIPAKACT PE3YNIBTAT PEIICHHS FOPHIHICCKOTO ACIA,
PacCMaTPHBACMBIN B ¢IHHCTBE C €TO BHECIIHCH, JOKYMCHTAIBHON (HOPMOIA,
T. €. SIBJICTCS AKTOM-TOKYMCHTOM.

JIoCTOMHO 0CO00T0 BHHMAHHSA TO, YTO COOTHOIICHHE MCIKTY HOHATHIMH
"penIcHUE FOPHIAICCKOTO Acnma", "HHIUBHAYAILHOE TOCYIAPCTBCHHO-BJIA-
CTHOC mpeamucaHue”, "akT MpUMCHCHHS" B NPHHIMIC TAKOC KE, KAK H
COOTHOIICHHE ME)KIY MOHATHSIMU "npaBOTBopquKoe pemecHue", "FOpHIH-
yecKas HopMa" u "HopMaTI/IBHLIfI Iopwmqecmﬁ akt".

XapakTep 3aBHCHMOCTH, "CHETIICHHA' MEMXIy MPABOTBOPYECKHM pe-
MMEHUEM, IOPHIMYSCKON HOPMOH, HOPMATHBHBIM AKTOM, C OJHOW CTOPOHBI,
H MC)KIY PEIICHHEM FOPHIMUCCKOTO €714, HHAHBHIYAJBHBIM TOCYIAPCTBCH-
HO-BIACTHBIM BEIICHHEM H AKTOM IMMPHMCHCHHUS — C APYTOH, S671emcs mpak-
THYECKH OJMHAKOBBIM. He CBHIECTENTBCTBYET JIH 3TO O TOM, 4TO H TOT H
JPYTOii P MPABOBBIX SABJICHUH IOXYHHEHB HEKOTOPHIM OOLIMM 3AKOHO-
MEPHOCTAM, CJIOBOM, eOunoil Jyocuxe npasa? IToI0OKHTCILHBIH OTBET HA
3TOT BOMIPOC, AYMACTCS, CBA3AH HE TOJILKO C TEM, UTO B O0OMX CIy4asax (u
TOJBKO B 3THX CIVYAIX) MEPET HAMH BBIPAKCHUEC AKTHBHOH TOCYIAPCTBCH-
HOH OCATCIBHOCTH B C()epe IMPABOBOTO PEryIHPOBAHHS, HAMPABICHHOM, B
YACTHOCTH, HA MPABOBOC (B OJHOM CIV4AC — HOPMATHBHOE, 4 B IPYTOM —
HHIUBHIYAILHOC) PEryIHPOBAHKC OOINECTBCHHBIX OTHOLICHUMH, HO H C TEM,
YTO TAKOTO_POAA OEATENBHOCTh OOBEKTHBHPYETCSA B MPABE KAK HHCTHUTY-
JMOHHOM 00PA30BAHHM CO BCCH MPHUCYWICH EMY CHCLUU(DUKOM.

Kucmaxosckuii 5. A. B 3anmury npasa / Bexu. COOpHHK cTaTeli 0 pyc
cxoi maTemrenimH. 3 VL: Hosocty, 1990. C. 125.
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mpaBa OCYIIECTBIISIETCS myTeM "0OOCHOBAaHUS OT MpeleaeHTa
K MpeueneHTy".

B mpenimecTByroeM HW3JNIOKEHHH, KOTOA pedb Ija O
JKUBOM TIpaBe U O "3akOoHe" B HOPMATHBHOU cucteme (mpu-
TOM B OTHOIIIEHHH MPABOBBIX CHCTEM BCEX IOPUAMYECKHX TH-
nos [IL. 7. 7]), Obu1O YK€ OTMEUEHO, YTO MMEHHO MPABOCO3U-
JaTeNibHAsI IeSITeIbHOCTh YUPEKIASHUH MPaBOCYaUs SIBJISET-
CAd OAHOW W3 BAKHEHIIMX TEHAEHLUMUH MPaBOBOrO Pa3BUTHUS
COBPEMEHHOH 3TTOXH.

5. "I'nyOunHbIH" cJI0li MeXaHM3MAa MPABOBOIO peryJim-
posanusi. Hapsiny ¢ HemocpencTBEHHO MHCTPYMEHTAJbHOM
CTOPOHOM, ecTb U Oojee rnyOOKHii CJI0M MeXaHH3Ma IPaBO-
BOT'O PEryJUPOBAHUSA, TAE€ PAaCKPBIBAKOTCS HCXOMHBIE HOPHU-
OUYeCKUe Havalla U "MPy>KUHbI" MPaBOBOTO PeryJupOBaAHUS
U, 4TO elle OoJiee CYIIeCTBEHHO, FOPUIHYECKUN UHCTPYMEH-
Tapuii HAMPSMYIO CBS3BIBAETCS C €le OoJiee BAXKHBIMU, YEM
rOBOPHUJIOCH paHee, CTOPOHAMH JIOTHKHU MPaBa.

Peub 371€Ch MOeT O MPaBOBBIX SIBJICHHUSX, OOPa3yHOIINX
PacCCMOTPEHHBINH B MPEAIIECTBYIOIEM H3JIOKEHUH TIyOOKUH
cioil MaTepuu mpasa, — O "Tpouie" (MO3UTHUBHBIX OOSI3bIBA-
HUSIX, JO3BOJEHHSIX U 3aMpeTax).

Haubonee 3HauuMbl 31ech 00wyue 003601eHUs U OOujue
3anpemet (Takue, HapUMeEpP, Kak MPaBo 3aKJIOYATh JHOObIE
He 3alpelleHHble JOTOBOPBI MIJIM 3ampeT Ha CBOOOMHBIN 000-
POT BCEX HAPKOTHYECKUX CPEICTB).

3nech mepen HamMu BOOOINE BEChbMa CBOEOOpA3HbBIE IOPU-
nudeckue siBeHus. JIOBOJBbHO JIOOOMBITHBINA (DAKT: BHEIIHSS
oObeKkTHBU3aNKs OOIIMX TO3BOJIEHUN U OOIIMX 3aIMpeToB Kak
CrieU(pUIECKUX IOPUANIECKIX (PEHOMEHOB BBIPAXKAETCS MPHU
ux (HOpPMYyJTUPOBAHUU HE B HUX CaMHX, a B UX "Apyroi cro-
poHe", B X IMPOTUBOMOJOKHOCTH. OHHU, 00IIHe TO3BOJEHUS
U o0Inue 3ampeThl, Kak Obl MPOSBIISIOTCS B UCKJIFOYSHUSX U3
"o0mero" B OTHOWIEHUH OOIINX TO3BOJICHHUIA (T. €., HAIIpUMep,
B caMOM TOM (haKTe, 4TO HEKOTOPBIE PA3HOBHUIHOCTH CIEJIOK
3ampenieHbl 3aKOHOM), a B OTHOIIEHHH OOIIUX 3arlpeToB B
(dakTe CylmIeCTBOBAaHHMS TO3BOJICHUN-UCKIFOYEHHH (T. €., Ha-
npuMep, B caMoM (hpaKkTe pa3perieHHbIX KOMMEPUYECKHX OIle-
paiuii mo 00OpOTy HAPKOTHYECKUX CPENICTB).
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U ecnu npu HopMyNIUpPOBAHUM HEKUX IMPABHI, MPETEH-
OYIOIUX Ha cTaTyc "oOmmx mo3BojeHwit" win "o0mux 3a-
MPETOB", TaKOro pona "MCKIIOYEHUN" HET, TO €4Ba JIU MOTYT
OBITb HaWOEHbl OCHOBAHUS IJII MPU3HAHUS MX B KA4YECTBE
npasoewvix sipneHuil. Mnu, BO BCSIKOM cliydae, SIBICHUN, OT-
BEUAIOIUX BCeM TpeboBaHUsAM TpaBa, ero cytu. Mbo torna
(Tpu OTCYTCTBUM YMOMSIHYTOH "MPOTHBOMONIONKHOCTH" — UC-
KIIFOYEHHUH) COIMalbHOE PEryJUpOBaHUE HE HMeeT HeoOXo-
TUMOH ONpeneJeHHOCTH, He "BBIXOAUT" BO BCEX CIydasx, B
TOM YHCJIe MPH 3aMpeTax, Ha MpaBa CyObEeKTOB, U B KOHEY-
HOM HUTOre W C COLMAJbHOH, M C IOPUIUYECKONH CTOPOH HE
MPENsTCTBYET, Kak "MOJOXKeHO" mpaBy, mpousBony. Jla wu
BOOOINE B 3TOM CJIy4ae OTCYTCTBYET 21YOUHHAS CEA3KA Npd-
6a — "nmo3BoJieHHe-3ampeT", KOHCTUTYTHBHOE 3HA4YEHHUE KO-
TOPOM XOTSA M OYEBUJAHO, HO B MOJHON Mepe ellle He MOHSTO
W HE OCMBICIIEHO HAYKOM.

BoT nmouemy, Hago 3aMETUTH MOMYTHO, MPEACTABISIETCS
HEOMpPaBAAHHOW Cama TMOCTaHOBKAa Bompoca o0 "oOmux 00s-
3aHHOCTAX", €CIIM, pa3yMeeTcs, paccMaTpPHBATh IPaBO C
TOYKH 3PEHUs €r0 MCKOHHOW MPHUPONBI, €ro peaju3alud B
IEMOKPAaTHYECKOM OOIIECTBE, a HE UMETh B BUIY FOPHUIUYEC-
KM€ CHCTEMBI, TIOCTPOEHHBIC Ha "MpaBe CHIIBHOTO" WK "mpaBe
Bractu"'. Eciu ske HCXONUTD M3 OCHOBATEIBHOTO IOHUMAHHUSI

" JIeHCTBHTCTBHO, BOZHHKACT BOIPOC: KOJIb CKOPO CYIICCTBYIOT OOIIHE J03-
BOJICHHS M OOINME 3amMPEThI, TO YTO KE MPCIATCTBYCT TOMY, YTOOBI U B
OTHOIICHUH TPETHETO CIIOC00A MPABOBOTO PETYIMPOBAHMSA — IIO3HTHBHBIX
00S3BIBAHMI — HE MPHUMCHATH MOHATHE "00ImIee" B YKA3AHHOM BBIIIEC CMBIC-
ne? Ha mepBbiii B3MI9a, 000CHOBAHHOCTh ITOCTAHOBKH 3TOT0 BOIIPOCA IIOJ-
KPCIAICTCA TEM, UTO B 3aKOHOJATCIBCTBC MOXXHO BCTPCTHTH TAKHC CIIY -
YAH PETYIUPOBAHUS, KOTOPBIC XaPAKTCPH3VIOTCA 3HAYHTCIBHOM CTECIICHBIO
001eo03aTEILHOCTH, OOIMHOCTH MO0 OTHOIICHHIO K CYOBeKTaM. K HUM OT-
HOCATCS, HAIPHMEDP, HOPSIIOK TOCMOTPA TAMOKCHHBIMH OPraHAMH Oaraka
TPAKIAH, MEPECCKAOIUX TPAHUIYY CTPAHBL, OOMIMI HOPSIOK MACIOPTHOIO
pexuma. ITpudeM 31eCh MOKET OBITh MPUMCHEHA (DOPMYyIIa, HA TICPBBIH
B3TUIA AHAJTOTHYHAS TOHM, KOTOPAs PACIPOCTPAHACTCS HA OOIMHE TO3BOJIC-
HHA B o0mIHe 3ampeThl, "Bee, kpome" (mMeHHO "BCe", a He "BCE").

TeMm HE MEHEE MOCTATOYHBIX OCHOBAHMM IS BBIACJICHHSA "OOIMHMX 00s-
3BIBAHUI", KOTOPBIC MOTTH OBI CTATh B OJHMH PAA C PACCMATPHBACMBIMH
MPABOBBIMH SBJICHHAMH, HET. TTouemy?

31ech psam COOOPAKCHUM, YACTHYHO B TEKCTC Yk 0003HAUYCHHBIX. I 1aB-
HOC U3 HHUX OCHOBBIBACTCA HA TOM, YTO ITIO3HTHBHBLIC 06}ISI>IBaHI/I}I, opHu
BCEH MX HCOOXOMHMMOCTH M BA’KHOCTH B IPABOBOI CHCTEME OOINECCTBA, BCE
JKC 3AHHMAIOT B TPaBe 0c000¢ MecTo. OHHU MO OMPCACILIIOIIIMM CBOUM Xa-
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CBA3KH OO3BOJICHHC-3AIIPET , Ja K TOMY K€ YUHTBIBATb OT-
MECYCHHBIC CILIC KanTom pasanyuusag MEXAY HUCKIIHOYCHUAMHU H
yCJIOBUSIMU B cepe OOIMMX TO3BOJICHUH U 3aMpPETOB, TO,
HapsAaay ¢ KUHbBIMH BbIBOAAMH, PACKPBIBAOTCA psAd CYIICCTBCH-
HbIX CTOPOH IIpaBa U NCPCIICKTHBBI IIPABOBOr0 pa3BUTUA —
YTBEPKIEHMsI B OOIIECTBE MO3BOJUTENBHOrO IpaBa. B dact-
HOCTHU, MOXKHO IIPU3HATh BIIOJIHC O6OCHOBaHHOI>'I MBICJIb O TOM,
4yTo OOINMEe 3ampeThl MOTYT BIIOJIHE COBMEIIATHCS C MPHUPO-
IO TO3BOJIMTENLHOTO IpaBa. M 5TO MPOUCXOIUT KakK pa3 Tor-
1a, KOTJa MPOTHUBOCTOsIIEE O0INeMy 3arpeTy dO3BOJIEHHE

BBICTYIIA€T HE B BHJI€ OJHOTO M3 HCKIIOYEHHH — "paspere-
HUs'" (BCIIOMHHUM OOIIVIO CXeMy pPa3pelliuTeNIbHOrO THIA pe-
TYyJIUPOBaHUSI — "3ampeleHo BCe, KPOMe Pa3perieHHOro 3a-

KOHOM"), a B BUAE OTrpaHUUYMBAIOMEro ycjaoBus. Ckaxkem,
YCJIOBHS, B COOTBETCTBHHU C KOTOPBIM OOIIHii 3ampeT Ha 000-
POT HAPKOTHYECKHUX CPEACTB HE KOHEUEH: OH YCTAaHOBJIEH MPU
TOM YCJIOBHH, YTO CBOOOIHBIM OOOPOT BCEH CYMMBbI MOTPeOH-
TEJIbCKUX TOBAapPOB HAXOMHUTCS B pekuMe oOmero m03BOJe-
Hus. Tem Oonee, uTo, Kak nosicusiem KaHT, HCKIIOUEHHS KaK
TaKOBbIE — 3TO BOOOIIE He MPUHLIKI, HA OCHOBE KOTOPOTO

PAKTCPHCTHKAM BBIPAXKAIOT HE 0COOCHHOCTH IPaBa KaK CBOCOOPA3HOTO CO-
IHAJTBHOTO PETYIATOPA, 4 OCOOCHHOCTH TOCYAAPCTBEHHOM BIACTH, OCYIIC-
CTBIFICMOM UYepe3 MPaBO €€ OPTAaHHM3YIOMICH, VIIPABICHUCCKON ACATCIHHO-
CTH, (DYHKIIHOHHPOBAHHE AAMHHHMCTPATHBHOTO YIPaBACHHI. BecbMa Baxk-
HO U TO, YTO IOPHIHYCCKHE 00SM3aHHOCTH. B 00Jce 00Iupe, 1 MEHEE O0IIHe
MO KPYTY JMII H CTCIICHH O0SA3aTEIBHOCTH, — 3TO HMCHHO OOS3aHHOCTH,
Jake Oy aydYH IpeJCIbHO OOIMUMHE, OHH, B OTJIHYHE OT OOIIUX J03BOJICHHUIH
H OOIMX 3aIPETOB, HE BBIXOAAT HA CYOBCKTHBHBIC MPABA YYACTHUKOB 00-
IMECTBCHHBIX OTHOMICHUH. Y HakoHEI[ (A1 MOHMMAHHA JOTHKH IIPaBa 3TO
HMEET MPHHIMIHAILHOC 3HAYCHHUC), MOHATHE "00miee" IPHMEHHTCIBHO K
MO3HTHBHEIM OOS3BIBAHHAM HE HMECT TOTO OCOOOTO CMBICIA, KOTOPBIH Xa-
PaKTEpEH I OOIHX JO3BOJCHUN U 00muX 3anpeToB. TyT o0Iuee He HACT
JAIBIIC BOMPOCA O KPYTE JHI[, OHO HE OXBATHIBACT MHOTOOOPA3HC KH3-
HEHHBIX CHTYALMM H MMOTOMY HE BO3BBIIIACT HOPMATHBHOCTD HA HOBBIHA YPO-
BCHb. B COOTBETCTBHHM C 3THM M HCKIFOYCHHS H3 TAKOro poja "oOmmx o0s-
3BIBAHUI" — HE HEYTO MPOTHBOIOIOXKHOE (KAK B 0OJACTH JO3BOJCHHH U
3aMpPeToOB), 4 MPOCTO H3BATHA U3 YCTAHOBJICHHOTO OOINCTO MOPAAKA B OT-
HOIIICHHH KPyTa CYOBEKTOB.

Mexay TeM, CKaKy CIIe pa3, HMCHHO CBS3Ka "I03BOJICHHE-3ampeT”
SIBISICTCA OPTAHUYHOM I CAMOM IPHPOIBI MPaBa, MO BCEM JAHHBIM OTHO-
CHTCS K HAHOOJICC COKPOBCHHBIM €0 TalHAM, €II¢ B IOJHOM MEpe HE pac-
I(DBITB)IM HAYKO# (XOTS JOBOJBHO OTYCTIMBO M MPOSBILIFOIIAMCSI B MATCPHH
TPaga).
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JOJIKHO CTPOUTHLCS IOPUINYECKOE PeryiupoBaHue (IOCKOJb-
Ky TIepea HaMU He CBs3Ka "MO3BOJIEHHEe-3ampeT" ). TaKUX HC-
KJIIOUEHU MOXKET OBbITh HEeOompeaesIEHHOE MHOKECTBO, "o
OecKkOHEYHOCTH, MO0 3/1€Ch MO3BOJIEHUST MOOABISIIOTCS K 3a-
KOHY JIUIIb CAy4aliHO, HE Ha OCHOBE MPUHIUIA, & B PE3YyJib-
TaTe MOJABICKAHUS TTOIXOASAINUX ClTy4daeB” .

Teneppr — 0 3HaueHHH OOIIMX TO3BOJICHWH M OOIIUX 3a-
NpeToB Kak "TiyOMHHOro" CJ0si MeXaHW3Ma MPaBOBOTO pery-
JIMPOBAHUSI.

[MpuHIUHANTBHO BaXKHBIH MOMEHT 30€Cb 3aKJIHYaeTCs
BOT B ueM. Haunbosee BakHBIE M YyCTOABIIMECS TPeOOBaHMUS
COLMAJIbHOM JKMU3HU AaHHOTO O0ImecTBa Hambojee OJIU3KO
KOHTaKTUPYIOT C UMITEPATHBAMHU LIUBHJIU3AIMA U B 3TOM OT-
HOIIEHUU — C HOPMATUBHBIM COLIMAILHBIM PEryJUPOBaAHHUEM
B BHJI€ TOCMOJCTBYIOIIEH CHCTEMBbI COI[MANIbHBIX LIEHHOCTEH.
C paccmarpuBaeMOll TOYKHU 3pEHHsI 3HaUY€HUE OOIINMUX T03BO-
JICHUH ¥ O0IIUX 3aMPEeTOB 3aKJFOYAETCs] B TOM, YTO OHH BOII-
JIOIIAKOT 3Ty CUCTEMY LIEHHOCTEH, CrIOCOOHBI OBITH MX HMCXOMI-
HBIMH, TIEPBUYHBIMU HOCUTEJISIMH B CaMOU MaTepHH TpaBa,
paccMaTpUBaeMON C TOYKH 3PEHUS] €ro PeryJsTUBHBIX Xa-
pPaKTEepUCTUK (TaKOW XapaKTep HMMEIT, Hampumep, odimee
JO3BOJICHHE 3aKJIF0YaTh JIIOObIE, HE 3alpelleHHbIe 3aKOHOM,

" Kanm Y. CounHeHH HAa HEMEIKOM H PyCCKOM s3bIkax. M., 1994. T. 1.
C. 371. 3aBepsr0o — M AYMAr0, HE JOMYIIy ITPEYBCIHUCHHH, YTO COOOpaKe-
Hua Kanta 00 "uckmoueHuax" u 00 "yCIOBHAX" B OTHOIICHHH OOMIMX 3aIl-
PETOB HOCIT C TOYKH 3PCHHS HOPHIHYCCKOM TCOPHH IOMCTHHE (paHTACTH-
YeCKHHM XapakTep. MHE, aBTOpY JTHX CTPOK, 3aHHMABIICMYCS B TCUCHHC
HECKOJIBKHX JIET MOJAPOOHBIM, C MCIOJIB30BAHUEM JAHHBIX COBPEMCHHOM Ha-
VKH U MPAKTHKH, HCCIACAOBAHUCM OOIIMX JO3BOJCHUH H 3ampeToB (cM.: O0-
IHE JO3BOJICHHA M OOIIHE 3aPETHI B COBETCKOM mpase. M. : FOpuamueckas
mareparypa, 1989), mpeacTaBmoTCa COBSPHICHHO NMOPA3HTCILHBIMHU IPH-
BEIACHHBIC COOOpaskeHMI KaHTa B OTHOINCHHH NPOOICMBI, KOTOPAS B TO
JBYXCOTICTHCH JABHOCTH BPEeMS JAKe HE OBLIA MOCTABJICHA IOPHIHYCCKOH
teopucii. CooOpaskeHHI, KOTOPBIC, MOTY JOOABHThH, CYIICCTBCHHO PACIIIH-
PSIOT, Ka3aJI0Ch OBbI, MOAPOOHBIC MPEACTABICHHS IO 3TOH CIOKHOM IPO-
Ooxeme. Toapko, MOKANYH, TEM OOCTOATEILCTBOM, 4YTO B3MIAAbI KaHTta 1o
BOIPOCAM IIPABa OMUPAIOTCA HA OCHOBATCIBHOC 3HAHHE FOPHAMYUCCKOH KOH-
KPETUKH, a TIABHOES, HOCAT TIyOOKMil, HCTHHHO (DHIIOCO(DCKHI XapakTep
H HAMHOTO OICPSIHIH BPEMS, MOYKHO OOBICHHTh TAKOES OCHOBATCIHHOS
MPOHHUKHOBEHUE MBICTH (DPHUIOCO(A B TOHKOCTH COBPEMEHHOM FOPUIMICCKOM
TCOPHH, MPHYCM II0 MATCPHAIAM, JOOBITHIM W OOOOIICHHBIM FOPHIHUCCKOM
HayKOfI B €€ IMO3BUTUBUCTCKOM MMOHHUMAHHWUH.
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JOTOBOPBI, WM K€ — HE MPUYHHSTH Y€JOBEKY HUKAKHX Te-
JIECHBIX TIOBPEKIEHUMN, 32 HCKJIIOYEHHEM CIIy4aeB, MPSIMO
MPEayCMOTPEHHBIX 3aKOHOM).

Bce 310 cBHIETENBCTBYET O BECHMa BBICOKOM COILIHAIb-
HOM cTaryce OOIIMX O3BOJIEHHIA 1 00IuX 3anpeToB. OHU MOTYT
OBITh OXapaKTepPU30BaHbl B KA4€CTBE TAKUX TIYOHHHBIX Mpa-
BOBBIX SIBIEHUH, KOTOPbIE HAXOISATCS HA CThIKE MEXKIY Ipa-
BOM U T€M CJIO€M COLMAJbHOW KU3HU, KOTOPBIH BBIpakaeT
COLIMaNIbHbIE U NyXOBHbIE TPeOOBaHMS K MPaBy. ITO U MO3BO-
JsieT CAeNaTh BBIBOJ O TOM, 4TO OOIIHEe MO3BOJIEHHS U 00-
IM€ 3alPeThl BBICTYIAKT B KAY€CTBE CBOErO POAa aKTHBHO-
ro MHeHTpa, "MepemnaTovyHoro MexaHuzMma', TPU3BAHHOTO IIPH-
HUMAaTh aKTHUBHBIE HMITYJIbChI, CHTHAJbl OT OOIIECTBEHHOMN
JKM3HH, €€ NYXOBHBIX Hadvall, a 3aTe€M YK€ B BUIE OOIIUX
PEryJISITUBHBIX Hadyall, BOTUIOMIAIOINHUX T'OCIOACTBYIOIIHE CO-
[[HaJIbHbIe LIEHHOCTH, KaK Obl pacrpoCTPaHsITh MX Ha BCE
npaBO U TEM CaMbIM OIPENESSITh XapakTep U HalpaBJIEHUs
MPaBOBOT'O PEryJIMPOBaHUS OOIIECTBEHHBIX OTHOIIEHHUH.

Ha coBpeMeHHOM 3Tare HCCIeIOBaHHMs MEXaHH3Ma Tpa-
BOBOI'O PEryJMPOBaHMs, KOTZa B 3HAYHUTENLHOM OObeMe Ha-
KOTUIEH HOBBIM MaTepuaj, Haspena HeoOXOIUMOCTb HOBOTO
BUIEHUSI U CAMOT0 MEXaHW3Ma MPABOBOrO PETyIHPOBAHMUS,
€ro TPaKTOBKH B KAauyeCTBE, YCJIOBHO TOBOPS, OOBEMHO2O 516-
JIeHUs1, KOTOPOe MMEET HECKOJBKO CPE30B, YPOBHEH H B KO-
TOPOM CPEINCTBa MPABOBOIO PETYJIHUPOBAHUS BBICTPAMBAIOTCS
HE TOJIbKO JUHEHHO (YTO XapaKTEPHO IJIi HEMOCPEICTBEH -
HO WHCTPYMEHTAJbHOW TPEX3BEHHOW XapaKTEPHCTUKU MeXa-
HU3Ma MMPAaBOBOTO PEryJHUPOBAHUsSI, €r0 TJIABHBIX 3BEHBEB),
HO U B HECKOJIBKHX TUTOCKOCTSIX. IMEHHO B 3TOM OTHOIIEHHUU
000OCHOBAaHHO YTBEp KAaTh, YTO OOIIME MO3BOJIEHUS U OOIIHE
3ampeThl MPHHAIJIEKAT K TIyOHHHOMY IJIaCTy MeXaHH3Ma
NPaBOBOTO PEryJUPOBaHUS, K TOW €ro IUIOCKOCTH, KOTOpas
pacnoyniokeHa OJiMke K ONpenestomumM (GpakTopaM COLHAalb-
HOM >KM3HHU, MepeaaBas BMECTe C MPUHIMUIIAMU TIpaBa HUM-
NyJbChl OT HHUX BO BCE MOMPA3AENeHHs M CEKTOPBI, BO BCE
"3aKoyJKH" PaBOBON MaTEPHH.

IIpencrasisiss coboi caMOCTOsITEIbHBIE, OCOOBIE, CYyOCTaH-
[MOHAJIbHBIE MTPABOBBIE SIBIEHHUS (OHH OXHOBPEMEHHO UMEFOT
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YepThl W IOPUANYECKUX HOPM, M FOPUAUYECKUX MpaB U 00si-
3aHHOCTeH, HO HE CBOAUMBI HH K TOMY, HU K JPyromy), 00-
1IMe JO3BOJICHHsI W OOIUE 3ampeThl BBIMOJIHSIOT B TPABOBOM
peryaupoBaHuu OOINYIO PEryJIATHBHO-HAMIPABIISIOMYIO POJIb
U, BBICTyMasi IJisi CyObEeKTOB B BUIE OMNPEIEJICHHOH Mepbl
CBOOOIBI (1ONITa), OHU OTHOBPEMEHHO AEWUCTBYIOT U Yepe3 BCIO
CUCTEMY CBSI3aHHBIX ¢ HUMHU IOPUAUYECKUX HOPM M UX KOMII-
JICKCOB.

Ecnu onmpaBgaHHO yTBep)kaaTh, 4TO "Tpouua"' — MO3U-
TUBHBIE OOSI3aHHOCTH, O3BOJICHUsS U 3ampeThl — o0pasyer
ryOUHHBIN CJIOM B TIPaBOBOM PEryJIMPOBAHUU, €r0 MEXAHU3-
Me, TO O0IHMe A03BOJIEHHs] U OOIME 3alpeThl — ATO CBOETO
pona ¢hoxyc, onopuuiii cmepoiceHs 3TOTO CIIOs, Ta TJIaBHAs
MPYKHHA, KOTOPasi BO MHOIOM OTpPEAeNsieT OCOOEHHOCTH CO-
LUAJIBHOTO PEryJIUPOBAHUS, HMEHYEMOTO "FOPUIUIECKUM".

U 3mech yMECTHO BBIIBUHYTH Ha OOCYKIEHHE OIHO BECh-
Ma OCHOBATEJIbHOE JIJIs1 TEOpUU mpasa npeanonoxenue. C yue-
TOM MPUBEAEHHBIX COOOPAKEHHUIT MOKHO MPEANOJIOKUTE, YTO
B 3aBUCHMOCTH OT TOTrO, SIBJIIETCS JIU OOINMIA 3ampeT "KOHed-
HbIM", a 3HAYMUT, BIIMCLIBAETCS OH WJIM HET 4depe3 "OrpaHudu-
TeJIbHOE yCiioBue" B 00IIEN03BOJUTENIbHOE PETYIUPOBAHME,
B 3aBUCUMOCTH OT 3TOTO MOXHO MPEAebHO TOYHO yCTaHO-
BUTh NPUPOAY AEHCTBYIOLIErO Mpasa.

Ecnu 3amper, Hanpumep, B BUAE Pa3peLINTEIHHOTO IO-
psiKa TPOBENEHUs NEMOHCTpalui, cOOpaHWil U MHUTHHIOB,
"koHedeH", BbhIpa)keH B OOIEM 3alpeTe U HEe MMEET B Kade-
CTBe YCJOBHUsI oOllee MO3BOJIEHWE HAa CBOOOMY IE€MOKpAaTH-
YEeCKHMX NEVCTBUN, TO Tepe] HaMH HAJeKHOE CBHAETEIBCTBO
TOTO, YTO JEWUCTBYIOIIAs FOPUAUYECKAs] CHUCTEMa HMEET Xa-
paKTep mpaBa BJIACTH, YTO U CaAMY-TO BJIACTb XapaKTEPHU3Y-
€T 10 MEHbIIEH Mepe KaK aBTOPUTAPHYIO.

Hamporus, ecnu pa3peliuTeNbHbIe 3JIEMEHTBI B TTOPSI-
Ke TPOBEIEHUS IEMOHCTpalluii, COOpaHuiM, MHTHHIOB, CBSI-
3aHHBIE ¢ HEOOXOAMMOCTBIO COOJIFONCHHMSI, HOMYCTUM, MPABHII
YJMYHOTO JIBMKEHUS, BBOISTCS MPU TOM OTrPAHUYHBAIOIIEM
YCJAOBUM, YTO CYIIECTBYyeT OOIlee M03BOJEHHE Ha CBOOOAY
JEeMOKPATUYECKUX NEWCTBHI, TO TAKOrO poja pa3peLInuTeb-
HbI€ BJIEMEHTBI U CBSI3aHHBIE C HUMH 3aMPEThI, MyCTh U 00-
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1IMe, BIIOJHE COTNIACYIOTCs C JO3BOJIMTENBHON NPUPOAON neH-
CTBYIOLIEH HOpUANYECKON cuctemsbl. M 5T0» HapsAay co BCeM
OPYTUM, — KPENKOe CBUAETENbCTBO NEMOKPATUYHOCTH CY-
IIECTBYIOIIUX OOIIECTBEHHBIX MOPSAKOB B TAHHOH CTpaHe.

Mpbl yBHAMM B TIOCNIEAYIOIIEM, YTO MMEHHO OOIIHe 103-
BOJICHHSI M OOLIME 3ampeThl OKa)XKyTCs IJIaBHBIMH 3BEHBSIMHU
TE€X CTPYKTYp B OOJACTH MpaBa, KOTOPBIE XapPaKTEPU3YIOT
HanboJee CyIIeCTBEeHHbIE CTOPOHBI JIOTUKH TPaBa.

U eme onHO 3ameuaHne — B cyry00 MOCTaHOBOYHOM
nopsinke. He naer mu ocHoBaHmid TOT (pakT, 4To OOILIHE 103-
BOJICHUS U 00IIMeE 3arpeThl OOBETUHIIOT OCOOEHHOCTH U HOPM,
U CyOBeKTUBHBIX MpaB (00s3aHHOCTEH), 1 YTO-TO €Ile CBOE,
IOPUINYECKH TITyOOKOe, — HE JaeT JIM OCHOBAHUH 3TOT (hakKT
CeNnaTh BBIBOJ O TOM, YTO OHM OTHOCATCS K SIAPY CHUCTEMBbI
COLIMAJIbHOTO perynuposanus BoodOuie? Ecmu takoe mpearno-
JIOKEHHE CIIPAaBEIJIMBO, TO TOTAA yKa3aHHbIE OCOOEHHOCTH
MPENCTa0T Pa3BEPHYBIIMMUCS HAa KaueCTBEHHO HOBOH CTy-
MEHU PEIMKTOBBIMU Ye€pTaMu, KOTOPbIE B CBOE BpeMs Ha 3Jie-
MEHTapHOM YPOBHE, NMO-BHIUMOMY, OBLTH XapaKTEPHBI IS
€IUHBIX MOHOHOPM. M Torna, OBITh MOXET, OKa)KeTCs 1OCTa-
TOYHO OOOCHOBAHHBIM TAK)KE€ M MPEATOJIOKEHUE O TOM, YTO
oOurne 103BOJIEHUST M OOINME 3ampeThbl SBISIFOTCS HEKUMHU
CYLIHOCTHBIMU U OPTraHWUYHBIMH JII COLHUAJIBHOTO PEeryiIupo-
BaHMs (DEHOMEHAMHU M TMOJ 3TUM YIJIOM 3peHusi, ObITb MO-
JKeT, MpPeNBECTHUKAMH, POCTKAMH COLIMAJIbHOTO PEryiIupo-
BaHMsI OoJiee Pa3BUTON U COBEPIIEHHON CTaIUU PA3BUTHUS Tpa-
BOBOI'O TPAKIAHCKOTO OOINECTBA, POCTKAMH, COYETAFOIIUMH
BBICIIYI0 HOPMATHUBHOCTb C HEMOCPEACTBEHHBIM U UHINUBHIY-
aNU3UPOBAHHBIM EHCTBHEM COLMATIbHBIX HOPM. Bripouewm, 310
TOJBKO MPEAINONoXKEeHNe, KOTOpOoe HYXKIAeTcs U B MpPOBEp-
K€, ¥ B TIIATEJIbHOH MpPOpabOTKe MPUMEHHUTENBHO KO MHO-
I'MM CTOPOHAaM COLIMAJIbHOTO PEryJHPOBaHMUSL.

6. MeToabl NpaBoBOro peryJiupoBanusi. MeTonsl npaso-
BOI'O PEryJUPOBaHUS — 3TO MPHUEMBI IOPUANYECKOTO BO3AEH-
CTBHUsA, UX COYETAHUS, XapaKTepU3yIollne HCIOJb30BaHUE B
JaHHOW 00yacTH OOIIECTBEHHBIX OTHOIIEHWN TOTO WJIM WHOTO
KOMILJIEKCA FOPUINIECKUX CPEICTB.
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Meronbl cyOCTaHIIMOHAIBHBI, HEOTAEIUMBI OT TIPABOBOH
matepur. OHU BBIPAKAIOT CAMYK CYyTh, CTEPKEHb TOTO WIIH
WHOTO FOPUIUYECKOTO PeKUMa PEryIUPOBAHMS, CIEIOBATEb-
HO, B CUCTEME MpaBa OHU CIYKAT UMEHHO TeM OOBEIUHSIO-
IIMM Ha4aJioM, KOTOPOEe KOMIIOHYeT MPAaBOBYIO TKaHb B TJIAB-
HbIE CTPYKTYpPHBIE TOAPA3IeJIEHHs] — B OTPAC/IH MpaBa.

PaccmaTrpuBasi MeTOIBI MPABOBOTO PEryJIUPOBAHUS B Ka-
4YeCTBE PeabHBIX IOPUANYECKUX SBJICHHM, OOPETAOIINX CBOIO
JKU3HBb B paMKax OTpacjel mpaBa, BMECTe C TeM HeoOXOu-
MO yKa3aThb Ha HEKOTOpbIE TMEPBUYHBIE, UCXOMHBIE METOIbI,
KOTOpPBIE MPENCTABJISIFOT COOON BbIIEEHHBIE JIOTMUECKUM TTy-
TeM TPOCTEHIINEe MPUEMbl PEryJUPOBAHUS, OMpPENeIOIINe
TJIABHOE B TMPABOBOM CTAaTyCe CYOBEKTOB, B MX HCXOIHBIX
opuaudeckux no3uiusx. O0 3TUX MPOCTEHIINX MpueMax B
XOJle MPEAIIECTBYIOLIErO U3JIOKEeHUsT yKe roBopuiiock. Ceii-
4ac HACTaJIo BpeMs 1aTh UM onpenenerusi. OHU TaKOBBI:

— YEeHMPANU306AHHOE, UMNEPAMUBHOE PETYTUPOBAHIE
(Meton cyOopAMHALIMM), TIPU KOTOPOM PETYJIUPOBAHUE CBEPXY
JIOHU3Y OCYIIECTBIISIETCS Ha BIACTHO-UMITEPATHBHBIX Ha4a
nax. Opunudeckast sHEPTHs IOCTYIAET HA TAHHBINA y4aCTOK
MPaBOBOM EHCTBUTEIBHOCTH TOJBKO U3 OAHOrO LIEHTpa —
CBEpPXY, OT TOCYapCTBEHHBIX OPTaHOB, U COOOPA3HO ATOMY
MOJIOXKEHUE CYOBEKTOB XapaKTEPU3YETCS OTHOIIECHUSIMU CY
OOpAWHALMY, IPSMOTO MOAYHMHEHUS,

— OeyeHmpanu3068annoe, OUCNO3UMUGHOE PETYIHPOBA
Hue (MeTOI KOOPAUHALIMK), TIPH KOTOPOM MPABOBOE Peryiu
pOBaHHE OMpEnessieTcs He TOJbKO "cBepXy", HO U "cHHU3Y".
Ha ero xox u mporecc BiHsieT, IpUYeM HEPEIKO PEIIAr UM
00pa3oM (kKak 3TO XapaKTEPHO JJIsl JOTOBOPHOIO MpaBa), ak
THUBHOCTb YYACTHUKOB PETYIHPYEMBIX OOIIECTBEHHBIX OTHO
meHui. Ix mpaBomepHbIe AeUCTBUS SABJISTIOTCS WHIANBUY AN
HBbIM, aBTOHOMHBIM UCTOYHUKOM IOPUIHYECKON SHEPTUHU, U
c000pa3HO 3TOMY MOJIOKEHUE CYOBEKTOB XapaKTepHU3yeTCst
OTHOLIEHUSIMH KOOPAUHALIMH, TPUAAHUEM KOHCTUTYTHBHOTO
IOPUANYECKOTO 3HAYEHUSI UX TIPABOMEPHOMY TIOBEIEHUIO.

B orpacisx mpaBa 3T NEpBUYHBIE METOMbBI, B 3aBHCH-
MOCTH OT XapakTepa PeryJUpyeMbIX OTHOIIEHWUH W APYTUX
COLMAJIbHBIX (PAKTOPOB, BHICTYIMAIOT B PA3JIMUHBIX BaApUALIH -



332 Yacrs II. Teopus npasa. Hosble moaxoast

sIX, COYETAHMSIX, XOTs, KaK MPaBWIO, U C MpeodiagaHuemM
omHOTO W3 HUX. B Hamboyiee 4yMCTOM BUAE YKa3aHHbIE Tep-
BUYHBIE METOJIbI BBIPAKAKOTCS B MyOJTUYHOM, MPEXKIE BCETO
B aJMUHHCTPATUBHOM, MpaBe (LIEHTPAJIU30BAHHOE pPEryJIH-
poBaHue — MeToA CyOOpAMHAIMM) W B YaCTHOM, MPEXKAE
BCEr0 B TPAXXAAHCKOM, MpaBe (AEUEHTPAIU30BAHHOE pery-
JUPOBAHUE — METOJl KOOPIAUHAINH) .

IIpencraBnsiercst B BbICIIEH CTEMEHU BaKHBIM OOPATUTH
BHUMaHUE Ha CEPhE3HOE KAYECTBEHHOE PAa3JIMuHMe COUYeTa-
HUS TIPABOBBIX CPEACTB MPU LIEHTPATU30BAHHOM U JELEHTpa-
JM30BAaHHOM METOJaX BO3ICHCTBUS MpaBa HA OOINECTBEHHbIE
OTHOLIEHWSI.

B mepBoMm cnyuae (MeTOn LEHTPATU30BAHHOTO PETYJIH-
pPOBaHUsI) 3TO COYETAHHE TAKOBO, YTO OHO "KPyTUTCS" BOK-
PYT HO3UMUBHBIX 005A3b16aNUTI CO BCEMU MPUCYIIUMU UM OCO-
OeHHOCTsIMU. [103TOMY MEXaHHM3M MPABOBOrO PEryJUPOBAHUS
31eCh JOBOJIBHO MPOCT. €ro HadajbHOE 3BEHO — OOSI3bIBAKO-
e IOPUANYECKHEe HOPMBI, 3aTéM — OTHOCHTEJIbHBIE Mpa-
BOOTHOIIEHUS, U HAKOHEI] — Peau3aius PUInIecKux 00si-
3aHHOCTel (korma cyObeKTHBHOE MpaBO CBOIUTCS, B CYIIHO-
cTH, K "mpaBy TpeOoBaHus" MCIIONHEHHS 00sI3aHHOCTH). B 3TOM
KOMITJIEKCe IOPUANYECKUX CPEACTB, BeCbMa OJIM3KUX K MMITE-
PaTUBHON AESTENHHOCTU TOCYNaPCTBA, SHEPTETHUECKYIO CHITY
MEXaHU3MY IOPUAMYECKOTO PETryJIUPOBAHUS 3a/1a€T HE CTOJIBKO
coOCTBeHHAs Ccuyia TpaBa (XOTS U TYT €CTh 3JIEMEHTHI "HOpH-
JUYECKOTO aBTOMATH3Ma"), CKOJbKO HEMOCPEACTBEHHO IOCY-
JapCTBEHHAsl BJACTh. XOTS, HaIO 3aMETUTb, YTO U TYT, MPH
LEHTPAIIU30BAHHOM PEryJIMPOBAHUMU, BAKHEHIIUM 3BEHOM B
MaTepPUU TMpaBa OCTAETCS MPABO 6 CYOBLEKMUBHOM CMbICTE,
MyCTb U COCTOSAIIEE B OJJHOM JIUIIb MpaBe TpeOOBaHUS.

HHast kapTiHA — MPU IELEHTPATU30BAHHOM PEryJIUpO-
BaHUU. IMEHHO TYyT, IPH AEIEHTPATN30BAHHOM METOME Pe-

" Onnako u 30ECh, KAK U B HHBIX OTPACJAX, OTPACJICBBIC METOABI HE MOTYT
OBITH CBEJCHBI K IMPOCTCHIIUM IpreMaM. [IpeacTasias coO0kH CI0KHOE, MHO-
TOTPAHHOE MPABOBOE SABJICHHE, KAKABIH OTPACICBOW METO BBIPAXKACT OCO -
OBIH IOPUIAMUYCCKUI PEKUM PETYIHPOBAHHA M COCTOHT B CICHUA(DHICCKOM
KOMILICKCE MPUEMOB H CPEACTB PETYINPOBAHMS, KOTOPBIH CYIICCTBYET TOIb-
KO B KOHKPETHOM HOPMATHBHOM MATECPHAJIC M TSCHO CBS3aH C COOTBETCTBY-
FOIICH IPYIIION OOINECTBEHHBIX OTHOINCHHH — IPCAMETOM ITPABOBOTO PEry-
JTHPOBAHUSL.




I'naga 8. IIpaBoBOE peryMpoBaHUE 333

IyJIUpPOBaHUs, BCTYNAIOT B AeHCTBHE AO3BOJICHUS U 3alpe-
ThI, B TOM YHCJe — OO0IINe TO3BOJICHHUS M OOIIHE 3ampeThl,
UX MHOrooOpasHble coueTanus. M MMEHHO 31eCh BO3SHHKAIOT
CJIO’)KHBIE CBSI3M MEXJy 4YacTHULAMM INpPaBOBON MaTepuu, B
KOTOPOH B MOJHOH Mepe MpPOSIBISIIOTCS COOCTBEHHAs! SHEPTHUs
npaBa, ero cnenuduueckas noruka. Camoe CymiecTBEHHOE,
YTO HEOOXOAMMO OTMETHUTh B OTHOLICHMH MEXaHHU3Ma IPaBO-
BOTO PEryJMpOBaHMs NMPU JELEHTPAIN30BaHHOM peryaupo-
BaHUHU, 3aKJII0YAETCS] B TOM, YTO 3[€Cb LIEHTPAJbHbIM 3BeE-
HOM B CJIO)KHBIX KOMILJIEKCAaX KOPUANYECKHX CPEICTB CTaHO-
BUTCSl cyObekmugnoe npaso (He CBOAMMOE K OJHOMY JIHIIb
npaBy TpeOOBaHUS, a MMEIOINEE CBOE IMOJOXKUTEIBHOE CO-
Jep>kaHue, KOTOpOoe U JOJDKHO peajin30BaThCsl Ha 3aBeplua-
IO CTaMM MEXaHU3Ma);, M IUTIOC K TOMY — FOPHINYECKast
SHEpPrusi UMeeT CBOMM HMCTOYHHUKOM He TOJBbKO IOCYyAapCTBEH-
HYIO BJIaCTb, HO B HE MEHbILIEH CTENeHU Takxke "dHepruro”,
UCXOIAIY0 OT camux cyObekToB. Kak ormewaer M. A. Tlo-
KPOBCKHUH, "TpakJaHCKOE MPaBO KaK CHUCTEMa HOPUAMYECKOMN
JeLeHTpalu3aluy o caMOl CBOeH CTPYKType MOKOUTCS Ha
MPENNOOKEHUH MHOXKECTBA MaJIeHbKMX IIEHTPOB, aBTOHOM-
HBIX YCTPOUTENEH XKU3HU B TeX O0JIACTAX, KOTOPBIE OXBAaThI-
BAIOTCS I'PaX1aHCKUM IIpaBoM” L

7. IlpaBoBoi pexkum. [IpaBoBoe peryaupoBaHue peasu-
3yercsi 4epe3 0coOble KOMILIEKCHl IOPHIMYECKUX CPENCTB,
KOTOpBIE HEPEeIKO 0003HAYAIOTCS B KA4eCTBE "MPABOBBIX pe-
»kuMoB". Uto 3T0 3a KaTeropusi — "MpaBoBOH pexxuM" U Kak
OHa CBs3aHA C PACCMOTPEHHBIMU paHee SIBIEHUSIMH, Mpexae
BCETO JO3BOJIEHUSIMHU, 3amIpeTamMu’?

O kareropuu "mpaBoBOI pexuM" yxe YIIOMUHAJIOCh NpU
PacCMOTPEHUU CTPYKTYpBI IpaBa, CUCTEMBI €ro oTpaciei
[L 2. 3]. Tenepb NpUCMOTPUMCSI K 3TOMY HOHATHIO O0Jiee BHU-
MaTeNbHO.

VYke naBHO HayuHblE€ HCCIE€NOBaHMs, IMpecieNOoBaBIlNe
LeJIb BBISICHUTh CHEUU(PUKY OPUIUUECKOTO PEeryJIHpPOBAHMS
OTIPEAENIEHHOTO Y4acTKa NeATEIbHOCTH, B OCOOEHHOCTH KOT-
71a 3Ta AESITEIbHOCTh UMEET CTPOTO ONMPEAEICHHBIH 00BEKT,

Ioxposcxuii H. A. Yxa3. cou. C. 107,
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MIPOBOIMJIMCH IO/ YIJIOM 3PEHHUs IPAaBOBOrO PeXXUMa JAaHHOTO
oObekTa, BUIA neATeabHOCTH. Korna ske mpu M3y4yeHuu CH-
CTEMBI MpaBa BBISICHUJIOCH, YTO ISl KQXKAOM OTpaciu xapak-
TepPeH CBOH crielu(PUYeCcKUuil peskuM PeryJUpPOBAHUS U B HEM
KaK pa3 KOHLEHTPHUPYETCs HOpUAUYEecKoe cBoeoOpasue oOT-
paciu, TO CTajJO OYEeBUAHBIM, YTO paccMaTpUBaeMoe IMOHs-
THE BbIpaXkaeT OINpeNesIIoIlNe, Y3J0Bble CTOPOHBI MPaBoO-
BOMW JIEHCTBUTEJIBHOCTH.

Bnonne ompaBmaHHO MOSTOMY B JHUTEpaType MNpennpu-
HUMAJIMCh TOTMBITKA U OOIIETEOPETUIECKOTO OCMBICIIEHHS STON
kateropun'. ITOMIHMO BCEro HHOTO, CAMO CYILECTBOBAHHE SB-
JeHui, 0003HaYaeMbIX TEPMUHOM "MPABOBOH pekumM", U UX
3HAaY€HHE B MPABOBON NEHCTBUTENIBHOCTH €ILIE pa3 CBHUIE-
TEJIBCTBYIOT O MHOTOMEPHOCTH, MHOTOIPAHHOCTH, OOBbEMHOC-
T TpaBa KaK HMHCTUTYIIMOHHOrO OOpa3oBaHMs, O TOM, YTO
KJIFOUEBOE 3HAY€HHE HOPMATHUBHOCTH IMPU XapaKTEPUCTUKE
IpaBa BOBCE HE MPEAINOoJiaraeT ero CBeAeHHe K ONHOMN JIHIIb
"cucreme HOpM". Kak TOJMBKO mpaBO paccMaTpUBAETCS TOL
YIJIOM 3peHHs KaTeropuu "mpaBoBble cpeacTBa" (U B 0COOEH-
HOCTH B IMHAMUKE, B (DYHKIIMOHUPOBAHUH MPABOBBIX CPEICTB),
OHO Cpa3y € PacKpbIBA€TCs HOBBIMH CYyI€CTBEHHBIMH Ipa-
HSIMH, CTOPOHAMH CBO€H HHCTHTYLMOHHOCTH, U BO3HHKAET
HeOOXOIMMOCTh MHOTOIIJIAHOBOT'O OCBELIEHHUSI MPABOBOTO pe-
I'YJIMPOBAHUS, TAKUX €ro CTOPOH, KaK MEXaHU3M pPeryjiupo-
BaHUS, a TENEPb €Ille MPABOBBIE PEXKIUMBI.

[IpaBoBOIi peskuM CaMbIM OOIIMM 0OpPa3OM MOKHO OIpe-
OENMUTh KaK HOPSOOK pe2yluposanus, KOMOpwlil 8bIpANCEH 8
MHO2000pPA3HOM KOMNJIEKCE NPABOBLIX CPEOCM8, XapaKmepu-
3yr0wux ocoboe covemanue G3auUMOOCUCMBYIOUUX MeHCOY
c000il 003601eHUl U 3ANPEemMO8 (A MaKice NOUMUBHBIX 0051~
3616aHUT) U CO30AIOWUX OCOOYI0 HANPABIEHHOCMb Pe2yIupo-
BAHUSL.

B pamkax ka)kgoro mpaBoBOTO pekUMa BCeraa y4acTBY-
0T BCE MEPBUYHBIC 3JIEMEHTHI NMPABOBOM MATEpUM U3 HauleH
"Tpoulbl", HO MPEXKAE BCETO 3JEMEHThl OPraHUYeCKOMN "CBsI3-

saM.: Heakoe B. B. TIpaBoBBIC PSKAMBI H HX COBEpIICHCTBOBAHHE // XX VII
cwe3n KTICC u paseurue Teopun mpasa. Ceepanosck, 1982, C. 34—39.
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KH1" mpaBa — J103BOJIEHUs U 3amnpeTsl. [Ipuuem B kaxxaom pe-
JKUME€ — U 3TO BO MHOT'OM OINpeAessieT ero crneunpuky —
OUH M3 TAKWUX HJIEMEHTOB, JO3BOJECHMS MJIM 3aIPEThl, Kak
NPaBUJIO, BBICTYMAET B KAaYECTBE JOMHHAHTBI, OMPEIEISIO -
e BeCh ero OOJIMK M KaK pa3 CO3Marolnel crenuuuecKyro
HAIPaBJICHHOCTb, HACTPOH B PEryJIMPOBaHUU. IJTO JICKUT B
OCHOBE KJIAaCCU()UKALINU TIEPBUYHBIX FOPUAHMYECKIX PEKIMOB.

IIpaBoBON peXUM MOXXHO pacCMaTPUBATh KaK CBOETO
pona yKpynHeHHbIH 0ok B oOlieM apceHaie mpaBOBOIO HMH-
CTPYMEHTAapHsi, COCOUHSIOMNNA B €IUHYI0 KOHCTPYKLHUIO OI-
PEIENEeHHbBI KOMIUIEKC MPAaBOBBIX CpeAcTB. M ¢ 3TOH TOUKH
3peHusi 3¢ (PEeKTUBHOE MCIOIb30BAHNE MPABOBBIX CPEICTB MPHU
pelIeHnH TeX HMJIM MHBIX CHELHUANTbHBIX 3a/1a4 B 3HAYUTEIb-
HOW CTENeHH COCTOHT B TOM, 4TOOBI BBIOPATh ONTHMAJIbHBIHI
IJIs1 pPeLIEeHMs] COOTBETCTBYIOLIEH 3aladMd IPaBOBOWM PEXKUM,
UCKYyCHO oTpaboTaTh ero coodpasHo cnenuduke 3TOH 3ana-
Y 1 CONEPIKAHUIO PETyJINPYEMBIX OTHOIIEHUH.

Bomnpoc o npaBoBbIX pexuMax (3a UCKIFOYEHHEM BOMPOCa
O peXUMax OTpacieil) BO3HHKAEeT, KaK IMPaBWIO, B OTHO-
IIEHUN HE BCEX 3BEHBEB MPABOBOTO PETYJIUPOBAHHS, a4 TJIaB-
HbIM O0pa3oM B OTHOWIEHHH CyOBeKTUBHBIX mpaB. OOpartum
BHUMAaHHME HA TO, YTO 3TOT MOMEHT ObLI OTMEYEH M B OTHO-
IIEHUH TpaBa B IIEJIOM KaK HOPMATUBHOTO MHCTHTYLIMOHHOTO
oOpa3oBaHus, a Takxke OOIMX MO3BOJEHUN M OOIIUX 3armpe-
ToB. IIpaBna, cama XapakTepuCTHKA MPABOBBIX PEKUMOB HeE-
pPEenKOo maercst MPUMEHHUTENBHO K ONpeNeIeHHbIM O0BEeKTaM,
HO "pexuM 00bekTa" — JIMIIb COKPAIEHHOE CIOBECHOE 000-
3HAUCHUE TMOPSAKA PEryJMpOBaHUs, BBIPAKEHHOIO B Xapak-
Tepe u 0o0beMe TMpaB MO OTHOIIEHUIO K OOBEKTY (TeM WjIu
UHBIM TPUPOAHBIM OOBEKTaM, BUAM T'OCYAaPCTBEHHOTO MMY-
IIeCTBA U T. 11.).

[IpUMEHUTENPHO K KaXXJAOMY HOPHIUYECKOMY PEKUMY
MOJKHO € JIOCTaTOYHOH YETKOCTBIO OINPENEeIHUThb, YTO JIEKHUT B
€ro OCHOBE — 3aIpeT WJIN JO3BOJICHHE (M3 3TOTO MOJIOXKE-
HUSI €CTh MCKIIIOYEHHsI, CBSI3aHHBIE C MHOTOTPAHHBIM Xapak-
TEPOM HEKOTOPBIX OOINECTBEHHBIX OTHOLIEHUH, a TaKXkKe C
HEOCTaTOYHON OTPabOTKON B 3aKOHOAATENBCTBE CAMOTO IO-
psiiKa peryJIupoBaHusl).
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Ecnu moapoOHee pacCMOTPETh B 3TOM CBSI3M JO3BOJIEHHS
U 3ampeThl, TO OKAXeTCs, 4TO (YHIAAMEHT COOTBETCTBYIO-
X PEKUMOB COCTABJISIOT HE MPOCTO AO3BOJICHUS U 3arpe-
ThlI, a 00IIMe MO3BOJIEHHs U OOIMe 3alpeThl, a elle TOY-
Hee — OasupyroLIuecs Ha HUX TUITBI TIPABOBOI'O PeryJinpoBa-
Hus (00 3TOM moxapobHee cM. § 2 HacTosei rnasbl). M coot-
BETCTBEHHO CaMbIM OOIIMM OOpa30oM MPaBOBBIE PEXKUMBbI, Ha-
pPSiAy C BBIACIEHHEM PEKUMOB OOsI3bIBAOIIErO Mpoduis (OT-
HOCSIIIIUXCSI TIaBHBIM 00pa3oM K mpobsieMaTHKe TOCyIapCTBO-
BEJICHUs1), MOTYT OBITh MOAPA3EIEHBI HA 0014e003601UmMeNb-
Hble U paspeutiimeibuboie.

[Mouemy umenno "obmue"? Jla mMOTOMY, 4TO OHU HAXOMST-
Csl Y CaMbIX HOPUAMYECKHX HMCTOKOB COOTBETCTBYIOLIETO KOMII-
JIEKCa TIPABOBBIX CPEICTB, SBIISIIOTCS KAk Obl MX CTEPIKHEM, C
IOPUIMYECKON TOUYKH 3PEHHST ONPEAeNSIFoT uX. A Takyro (QyHK-
[[UF0 MOTYT BBIMOJIHATh TOJBKO OOIIME MO3BOJICHHUs] W OOIIue
3ampeThl, KOTOPbIE, BHIPAXKASCh B MPABOBOM MaTepuaje u "o0-
pacrasi" MHBIMH MPABOBLIMU CPENCTBAMH, B TOM YHUCIIE OrPaHU-
YUBAIOIIUMH YCJIOBUSMHU M UCKJTFOUEHHUSIMH, BBICTYIIAIOT B BUJIE
COOTBETCTBYIOIIUX THUIIOB MIPABOBOTO PETYJIMPOBAHUS.

Bwmecrte ¢ TeM HYKHO MMeTh B BUAY, YTO KaKIbIA MPaBO-
BOU PEXKUM €CTh UMEHHO pedciM. 31eCh CIeayeT YYUTHIBATH,
YTO OH HACBIIIIEH MHOTOOOPAa3HbIMU MPABOBBIMH CpPeCTBAaMHU (TI0-
STOMy AK€ B OTMEYEHHBIX PaHee CIy4asiX OH HE CBOIUTCS K
TUTIAM PETYJIMPOBAHUS), a TJIABHOE — CJIEAYET MPUHUMATh BO
BHUMaHHWE OCHOBHbBIE CMBICIIOBBIE OTTEHKH CJIOBa "peknm", B
TOM YHUCJIE U TO, YTO MPABOBOW PEKUM BBbIPAXKAET CTENEHb
JKECTKOCTH FOPUAMYECKOrO PEryJUPOBAHUS, €ro JO3BOJUTE b~
HYIO WJTH 3alPETUTEBHYI0 HAMPABIEHHOCTD, HAJIMYME H3BECT-
HBIX OMPaHUYEHHIA WK JIbIOT, JOMYCTUMbINA YPOBEHb aKTHBHOC-
TH CYOBEKTOB, MPENesbl UX MPABOBOM CAMOCTOSITEIbHOCTH.

HNMeHHO MO3TOMY MPU PACCMOTPEHUU MPABOBBIX BOMPO-
COB MbI OOBIYHO TOBOPUM, HAIPUMep, O JKECTKUX WJIH JIbrOT-
HBIX MPABOBBIX pekuMax. M XOTs OpHeHTaIHs MpU PaccMoT-
PEHHH MPAaBOBBIX BOMPOCOB HA JO3BOJIMTENbHBbIE Haudajia, Ha
mpaBa U aKTHBHOCTb CYOBEKTOB, ObITH MOKET, HE BCeraa Co-
rJIACyeTCsl ¢ YKa3aHHBIMU CMBICJIOBBIMH OTTEHKAMU TOHSTHUS
MPABOBOTO PEKMMA, MOCJETHHE BCE K& HEeOOXOMMMO y4H-
THIBaTh, UOO UMEHHO OHU B OCHOBHOM CBHJIETEILCTBYIOT 00
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0co00l HamMpPaBJIEHHOCTH, O KJIMMAaTe, HAaCTPOEe B PEryJupo-
BAHUU U JAKOT PEATUCTHUYECKYIO KapTUHY JAaHHOTO y4dacTKa
MPaBOBOUN NEUCTBUTEIBHOCTH, K TOMY K€ BECbMa BAaXXKHYIO
st obecTrieyeHrsI BBICOKOH OpPTaHU30BAHHOCTH, JUCIUTLIMHbI
¥ OTBETCTBEHHOCTH B OOLECTBE .

" lymaeTcs, IpeacTaBIseT HHTEPEC TPAKTOBKA ITPABOBBIX PEKUMOB CO
CIICIHATBHO-FOPUIHYCCKON CTOPOHBL.

TIpaBoBoil peskuM — TAYOOKOE, COACPIKATEIIBHOE IMPABOBOC SBICHHC,
CBS3BIBAIOINCE BOCIMHO IICTOCTHBIA KOMIUICKC IMPABOBBIX CPEACTB B COOT-
BETCTBHH CO CIIOCOOAMH IPABOBOTO PETYJIHPOBAHUS, €TO THIIAMH. bepexk-
HO OTHOCSCH K MOHATHIO, BBIPAYKAFOIICMY 3TO SABJICHHE, HE TOMYCKAS €ro
Pa3MBIBAHHS, MBI MOKEM TOBOPHTH, MPABIAA, B HECKOJIBKO HHOM PaKypce,
0 PCKUMAX TCXHHUKO-FOPHIUICCKOTO MOPSAIKA, MOCTPOCHHBIX HA HEKOTO -
PBIX CBOCOOPA3HBIX IOPHIMYSCKAX MPUEMAX. Peub HICT O TOM, YTO MOXKET
OBITh HA3BAHO PEIKHMOM HCKIIFOUCHHUS. JTOT TCXHHKO-FOPHIHUYCCKHI PEKUM,
00IaAaroImui CBOCTO POJA CKBO3ZHBIM 3HAYCHHEM (T. €. JCHCTBYIOIIHHA BO
MHOTHX JIPYTHX MPABOBBIX SBJICHUAX), 00pa3yeT HEOTHEMIIEMYIO YACTh H
00IICTO3BOHTEIBHOTO MOPAAKA, H PA3PEHIMTESILHOTO Mopsaka. MMeHHO
OH 00ECIEUYNBACT BBHICOKHHA YPOBEHbh HOPMATHBHOCTH M BMECTE C TEM BO3-
MOKHOCTB VYETA CBOCOOPA3HBIX KU3HCHHBIX CHTYAlHHd. ET0 KOMIOHCHTAMH
SIBIIIEOTCA, BO-TEPBBIX, 00mee nmpaBmwio ("Bce") U, BO-BTOPHIX, HCKIIFOYE-
HHS W3 HETO, Yalle BCETO NMEPCUCHb MCKIIOUCHHH, KOTOPHIH B 3aKOHOA-
TEJIBCTBE HEPSAKO (DOPMYITHPYETCSA B KAUSCTBE HCUCPIBIBAIOIICTO.

H3yucHUEe TEXHHKO-IOPHIMICCKON CTOPOHBI COMCPKAHMS MPABa CBHIC-
TCITLCTBYET, YTO PEIKUM HCKIFOUCHHSA UMECT, OBITh MOJKET, 00OJICe PO -
KO€ 3HAYCHHUE, HC OTPAHHYMBAIOIICECS ABYMS THIIAMH IPABOBOTO PETYIIH-
POBaHHS, PACCMATPHBACMBIMH B HACTOSAMICH TiaBe. B psaxe ciayyaes 3ako0-
HOJATE]Ib, BKIFOYUB B HOPMATHBHBIA AKT IMHPOKOE HOPMATHBHOE 0000IIe-
HHC, 3aTE€M JCIACT M3 HETO HM3BATHA. OTH HU3BATHA TOXKE MOTYT HOCHTH
XapaKTep HOPMATHUBHBIX 00OOINCHUM, W MOTOMY H3 HHX B CBOIO OYEDECIb
MOTYT OBITh CACTAHBI H3BATHA, T. €. "HUCKIOUCHUS U3 UCKIroucHui". Co0-
CTBCHHO TOBOPS, M3 TAKHX TCXHUKO-FOPHIHYCCKHX IMPHECMOB, KAK CBHIC-
TEIBCTBYCT UCTOPHS MPABA, M BRIPOCIH IBA TJIABHBIX THIIA PETYIHPOBAHU.

TexXHUKO-IOPUAMICCKUN MPUSM HCKIFOUCHHS ITOTOMY, HAAO IOJATATh,
MOXKHO PACCMATPHUBATH B KAYECCTBES PEIKMMA, YTO OH, KAK U BCIKHH IPABO-
BOH PSIKUM, CO3ACT M3BECTHBIN KJIMMAT, HACTPOH B peryaupoBanud. OH H
BBOJUTCS 3aKOHOJATEICM KAK H3BATHEC W3 OOINETO MOPSAKA. A 3HAYHT,
HCKITFOYCHHA HE MOTYT MPEANOIATATHCS, OHH BCETA JOJDKHBI OBITH TOYHO
VKa3aHbl B HOPMATHBHBIX akTax. OO0 3TOM rOBOPAT MHOTOYHCIICHHBIC NAH-
HBIC CYJCOHOM M HHOM FOPHIMYCCKOM IMPAKTHKH. HCPEAKO OIIMOKH IPH pe-
IICHUH FOPHIMYCCKHX JCT TOMYCKAIOTCSA MOTOMY, YTO HE VUHTHIBAIOTCS HE
TOJIBKO OCOOCHHOCTH THITOB IMPABOBOTO PETYIHPOBAHUS, HO H B CBSI3HU C
JTHM CBOCOOPA3HE PEIKMMA UCKITFOUCHHH.

TToMHMO HHBIX MOMCHTOB, PESKAMOM HCKJIOUCHHI U B TO JKC BPEMS
TCXHUKO-FOPHAMYCCKUAM TIPUEMOM, HTPAIOIIHM, IO BCCH BHIMMOCTH, OOlce
BAKHYIO H IOPHAMYCCKH CAMOCTOSATCIBHYIO POJIb, YEM JTO NMPHHATO CHH-
TaTh, ABIACTCA KATCTOPHS "HCUCPIBIBAIOINUI TepeucHs". Jlymaercs, dTa
KATETOPHS HMECT OOJBINYIO TCOPETHICCKYIO M MPAKTHYCCKYIO 3HAYHMOCTb.
IIyTeM yCTAHOBICHHSA HCUCPIBIBAOIICTO MEPSHHS OKA3BIBACTCSA BO3MOIK-
HBIM JOCTHTHYTH BECbMA OOJBINION CTENICHH TOYHOCTH B PETYIMPOBAHHU 00-
IMECTBECHHBIX OTHOIICHUH, OYEPTUTh CTPOTHE PAMKH (B YACTHOCTH, BBECTH
B TAKHC PAMKH BJACTHBIC (JYHKIIHH TOCYIAPCTBSHHBIX OPTAHOB, JOJLKHOC-
THBIX JTHII), HCKITFOYHTH HCOMPCACICHHOCTE B PCTY IMPOBAHHH.
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8. llpenmer mpaBoBoro peryanpoBanusi, CyIecTBEHHOE
3HAYEHUE NJII TOHUMAHUS TTPABOBOTO PETYJIUPOBAHUS UMEET
ero npeomem, a noxa OoJjiee MUPOKUM YIJIOM 3PEHUS — Cpe-
1a, B KOTOPOH (M MOA BIMSIHUEM OCOOEHHOCTEH KOTOpOil) mpa-
BO BO3/IEHCTBYET Ha OOIIECTBEHHbIE OTHOIIEHUS.

[IpenmeToM MpaBOBOTO PETYIUPOBAHHUS SIBIISIIOTCS pa3-
HOOOpa3Hble 00UecmBeeHHble OMHOULeHUs, KOTOpble O0BbeK-
THBHO, 10 CBOEH MPHUPOAE MOTYT MOJAAABATHCS HOPMATHBHO-
OpPraHU3aLMOHHOMY BO3JEHCTBUIO M B CYIIECTBYIOIIUX YCJIO-
BUSIX TPeOYIOT TakOro BO3NEHCTBHS, OCYIIECTBIISIEMOIO MPHU
MOMOINM IOPUIUYECKUX HOPM M BCEX HHBIX HOPHIANYECKUX
cpencTs, 00pa3yrIIUX MEXaHU3M MPABOBOTO PEryTUPOBAHUS.

B kadectBe HenocpedcmeeHnHo20 npeomema Npaso6oco
Pe2yIupoBanUs 8bICMYnaem 60j1ee0e NnogeodeHue YYacmHUuKo8
00U ecmeeHHbIX OMHOuleHUil, TIOBEIeHUe, 4Yepe3 KOTOopoe
TOJIbKO U MOYXKHO OCYIIECTBJISATh CTUMYJIUPOBAHHUE WU TIPH-
HYKICHUE.

IIpaBo mpu 3TOM CrOCOOHO BO3MENWCTBOBATHL HA Pa3jv4-
Hbl€ YPOBHU TOBEACHUS JIFOJEH M UX KOJUIEKTUBOB. MOXKHO
BBIICJIUTH CJIEAYIOIIME TPHU YPOBHSI MOBeneHus: 1) meicTBus,
2) onepauuu; 3) AeATEIBLHOCTb (MPUYEM C KaXAbIM U3 ITHX
YPOBHEH TOBENECHUS B MPHUHLUIE, KaK MPABHUIJIO, COMPSIKEH
COOTBETCTBYIOLIUI YPOBEHb CTPYKTYPHI MPaBa ).

(Cpeoa mpaBOBOTO pEryJUpOBaHHMs — 0oOJiee IMUPOKOE
MOHSITUE, OHO OXBaThIBAET M PETYJHPYEMbIE MPABOM BOJIC-
Bble OOIIECTBEHHBbIE OTHOIIEHUS, U WHbIE OOIIECTBEHHBIE
CBSI3H, BXONAIIUE B €ro opOuUTy, 'compoBOXKmaromue u "OKy-
ThIBAKOIINE" €ro, U caMo MPaBOBOE PEryJUpPOBaHUE, a TJaB-
HOE — OCOOEHHOCTH 3TUX OTHOINEHHH, CBs3EH, CyIeCTBEH-
HO BIMSIIOIIUX HA CBOEOOpasHe CPEACTB HOPUAMYECKOrO BO3-
NEUCTBUS, HA X KOMIUIEKCHI U TTIOCTPOEHHUE.

3nech, MpU XapakTEPUCTHKE CPEeAbl MPABOBOTO PETyJIH-
POBaHMUS, MOXKET OBbITh BBISIBIIEH PsI MJIOCKOCTEH, CPEe30B
" JI. B. AnexceeBoii Ha MATEPHAJIC YTOJIOBHO-ITPOIICCCYATBHOTO MPABA YIKE
JABHO YVCTAHOBJICHA TaKas 3aBHCHMOCTB. IMPOLCCCYAJIBHBIC OIICPALHH BO
MHOTI'HX cnymax — NIIpeaAMET pel"y.]'II/IDOIEaHI/I}I OTACJIBHBIX HOPM, vrrpoueccy-
AIIBHBIC ACHCTBHA — HX COBOKYITHOCTCH, ACATCIBHOCTh — BCCH CHCTCMBI

MPOLIECCYABHBIX HOPM (CM.: Anexceesa JI b. TeopeTHUESCKHE BOIPOCHI CH-
CTEMBI YTOJIOBHO-IIPOIICCCYaabHOTo mpaea. M., 1975. C. 5).
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COLIMANIbHON AeiicTBUTeNbHOCTH. Hanbonee BasKHOE 3HaUEHUE
UMEIOT MpU OCHOBHBIE XapPaKTEPUCTUKH:

a) Ka4yeCcTBO "SHEPTeTHYECKOro NmoJisi" peryIupoBaHus,

0) cTerneHb aKTHBHOCTH COLIMAIBHOTO MOBEACHUSI HA TOM
WJIH MHOM y4YacTKe JKM3HU 00IIecTBa;

B) YPOBEHb HAMPSKEHHOCTH, MHTEHCUBHOCTH ITPABOBOTO
PEryJIUpOBaHUA.

PaccMoTpum 3T TpU XapaKTEPUCTHKU, OTHOCSIIUECS K
MpeaMeTy, TOUHEE, Cpelie, B KOTOPOU OCYIIECTBJSETCS Ipa-
BOBOE PEryJupOBaHUE, AEHCTBYET €ro MEXaHU3M.

9. "JHepreruyeckoe HoJe'" peryJHMpoBaHHus. JTO TO 00-
uee COCMOosIHUE COYUANILHOII CPedsvl, KOMOopoe Modcem Ovinb
oxapaxmepuzoeano aubo kax none axmusnocmu", 1bo xax
“none coepocusanus”, 1bo kax couemanue mozo u Opy2020.

Hmeercst B BUAY COCTOSTHUE COLUANBHON CpeAbl, KOTO-
poe B CHIIy COCTOSIHHSI TAHHOH COLIMAJIbHOU CHUCTEMBI, Tpebo-
BaHUN COIMANBHON JKU3HH, CYIIECTBYIOIINX MOTPEOHOCTEN U
MHTEPECOB HAIPAaBJISIET, OPUEHTUPYET MOBEACHHE JIOJAEH Ha
AKTUBHOCTb, Ha COBEPIICHHE TEX HJIM WHBIX IMOCTYIKOB, Ha
JEeSITeNIbHOCTh OMPENESICHHOTO BUIa JUOO HAa TO, YTOOBI MPO-
SIBJISITh TACCUBHOCTD, HE COBEPLIATDH OMPEICTICHHBIC TeHCTBHSI.

O4eBHIHO, HAaMpUMEpP, YTO OAHO W3 Haubojee Cylie-
CTBEHHBIX KAaU€CTBEHHBIX Pa3JIU4Mil MEXAY PBIHOYHOM 3KO-
HOMMKOH M COLMATMCTHYECKUM TITAHOBBIM XO3SIMICTBOM COCTOHT
Kak pa3 B TOM, 4YTO IepBasi 00pa3yeT MOCTOSHHOE "MOoJie aK-
TUBHOCTH" IS XO3SIICTBYIOIIMX CYOBEKTOB, a BTOPOE OpH-
EHTHPYET 1Mo OOoJIblIel YacTh Ha TO, 4TOOBI OrpaHUYHBATH
CBOI0 AaKTUBHOCTb paMKaMH KOMAaHIbI, K TOMYy € HEPEIKO
(dhopManbHO BHIIOJHSIEMOR. B mocaenyromeM Mbl yBUIUM, YTO
OT KauyecTBa COLMAJIbHON cpedbl, ocoO0eHHOoCTel "mons", ero
SHEPreTHYECKON HAIMpaBJICHHOCTH BO MHOTOM 3aBHUCHUT IOCT-
POCHHE TPABOBOTO PETYJUPOBAHUS, ACHCTBEHHOCTb HCIOJb-
3yEeMbIX B XOJI€ FOPUAMYECKOTO BO3ACHCTBUS CUCTEM PEryJIH-
poBaHUsI (B YaCTHOCTH, CHCTEM "OOS3aHHOCTh—OTBETCTBEH-
HOCTB" WK "mpaBa—rapaHTun").

10. CTeHeHb AKTHBHOCTH COLHAJILHOIO HOBEJAEHHSI HA
TOM HJIM MHOM Y4YAaCTKe KM3HH 00IecTBa. JTO yacmomad,
HOBMOPSEMOCHT NOBEOCHUS, €20 MACCOBUOHOCHT®.
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B cBoe Bpems B ropumuyueckoil Hayke ObUT BbICKa3aH
B3TJISIZl, B COOTBETCTBUHU C KOTOPBIM XapaKTEPUCTUKA FOPUIIH-
YECKOW HOPMBI HApANY C IOPUAUYECKUMH MPU3HAKAMHU JTOJIK-
Ha OBbITh yBSI3aHA C MOHMMAHUEM €€ KaK THIIMYHOI'O, MacCo-
BHJIHOTO TpoLecca (GaKTHIECKOH KHU3HENEATENBHOCTH . ITOT
B3[JISIT HE MOJYYWJI JTOJDKHOM OLEHKHM B JuTeparype. buiTh
MOXET, NE€30PUEHTUPYIOLIYIO POJb CHIIPAIN 31€Chb TOCHOA-
CTBOBABIIIAs B HAIllEW HayKe TEHIACHIIUS pacCMaTpPUBATh Ipa-
BOBBIE BOMPOCHI IJIABHBIM O0Pa30M CKBO3b MPHU3MY MO3UTHB-
HBIX OOSI3aHHOCTEH, ONMACEHUs, CBA3aHHBIC C BO3MOXKHOCTBIO
yTpaTbl B HAYYHBIX UCCIEHOBAHUSIX CHENUPUIECKH MPaBO-
BbIX 4epT. lIpuBeneHHoOe nonoxxeHne AEHCTBUTENbHO HE UMEET
o0IIero 3Ha4eHWs: OHO €l1Ba JIW PAaCIPOCTPAHUMO Ha IO3U-
TUBHBIE OOSI3bIBAHUS.

Ho nmpuMeHHTENbHO K TJIABHOMY IUIACTy MPaBOBOM MaTe-
puu (OCHOBHOM "CBsi3ke", BhIpakarolei Npupoay mpasa) —
K JIO3BOJIEHUSIM U 3aIlPpeTaM — OHO COAEPIKUT HeMaJblii KOH-
CTPYKTUBHBIA TEOPETUUECKUIN MOTEHIMAJ], MO3BOJSAET MOA
HOBBIM YTJIOM 3PEHHS OXapaKTepU30BaTh 3THU BaKHEHIIHE
MpaBOBbIE siBICHHs. Tak, M3y4e€HHE HOPMATHUBHBIX IMOJIOXKE-
HUH, 3aKPEIUISTIONUX 3alpeThl, U B eme OONbIleld CTerneHu
00CTOSATENbCTB, MOCYXKUBIIUX ISl UX YCTAHOBJIEHUS], CBU-
JNETEeNbCTBYET O TOM, UTO BBEACHHE OPUIUYECKUX 3aMPETOB
OKa3bIBAETCS] HEOOXOMUMBIM B CJIy4asiX, KOrAa B COLMAbHOMN
NEeHCTBUTENIbHOCTH CYIIECTBYIOT (peajbHO WJIM B BUAE BO3-
MOKHOCTH) (PakThl HApPYLIEHUI NpeneaoB AO3BOJEHHOIO, B
CBSI3HM C Y€M BO3HHMKAET OMACHOCTD JJIsi 00IecTBa u Tpedyer-
cs1 00ecrneuuTh MPU MOMOINU KOPUINYECKOrO 3arpeTra THUITHY-
HbI€, MACCOBUHbBIC MPOLIECCHI JKU3HEACITEIbHOCTH.

Otcroma ciaeayer BBIBOJ, YTO HOPUANYECKUN 3amper —
3TO HE YHCTO MpaBoBoOe siBjieHue. [1o camoii cBoeil cyOcTaH-
MM OH MUMEET 4YepThl COIHAJIbHO-TIPABOBOTO (PEHOMEHA, He-
cymero Ha ce0e OTme4aTok KOH(JIUKTHBIX, AHOMAJIbHBIX U B
TO K€ BpeMsl MAaCCOBUAHO-COLIMAJbHBIX CUTYyalWil, OTHOLIE-
HUN M, CIEI0BATEIbHO, CTENEHH AKTUBHOCTU COLMAJIbHOTO
MOBEACHMUSI.

' Cwm.: Kyvopssyes B. H. FOpuauueckue HOPMBI H (JaKTHUCCKOC TIOBEACHHE //
Coserckoe rocymapcteo u mpaso. 1980. Ne 2. C. 14.
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11. YpoBeHb HANPSIZKEHHOCTH, HHTEHCHBHOCTH NPABO-
BOro peryaupoBanus. [IpaBoBoe perynmpoBaHuE UMEET OCO-
OEHHOCTH, CBSI3aHHBIE HE TOJIBKO C Te€M, K KaKOW OTpaciiu
MpaBa OHO OTHOCHUTCS, BBIPAXAKOTCS JU B HEM LIEHTPAIU30-
BaHHbIE WJIM ACLEHTPAJIN30BAHHbIE Hayajla, KAKOBO COCTOSI-
HHUE COLMAJIBbHOW Cpeabl, MACCOBUIHOTO MOBEICHUS U T. 1.,
HO U C T€M, OXBATBIBAIOTCS JIU NMPABOM JAHHBIE OTHOIIECHUS,
a €CIM Na, TO KAaKOBBI €ro AeTaJU3UPOBAHHOCTb, HMIIEpa-
TUBHOCTb, JKE€CTKOCTb, HACBIIIEHHOCTb. A 3TO OTHOCUTCS K
OIHON W3 CYIEeCTBEHHBIX OCOOEHHOCTEW MpaBa, XapaKTepH-
3yI0lIeil cBoeoOpasue 3aJ0KEHHbIX B HEM HMMITYJIbCOB HOJI-
JKEHCTBOBAHUS, — HANPSJICEHHOCMU, A OTC